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CASES 

ARGUED  AND  DETERMINED 


^  IN    TBB 

COURT  OP  k;ing's  bench, 

EASTER  TERM, 

IK  THE  SEVENTH  TEAR  OF  THE  EBION  OF  GEORGE  IV. 


OoDEN  and  another  v.  Peele  and  others,  assignees  of 

Waddington,  a  bankrupt  (a).  ^^^^' 

JbLlS  honor  the  Vice  Chancellor  sent  the  following  case  o(Amer^  ^^ 
for  the  opinion  of  this  Court :  V^^  ^;»  *  °«- 

,  tive  of  Eng' 

The  plaintiffs  are  natural  bom  subjects  of  the  United  ^luf,  had  deal- 
States  of  America,  and,  during  the  time  in  which  the  i^g^by  mutual 

'  '  o  consignments 

transactions  hereinafter  mentioned  took  plaoe,  were  mer-  previoas  to 
chants  residing  at  New  York.    The  bankrupt  is  a  natural  ^^^^  warv^ 

bom  subject  of  this  country,  and,  during  the  same  time,  declared  be- 

,,.,..      T       1  1  •  t_     •     tweenthetwo 

was  a  merchant  residing  m  London,  and  carrymg  on  bust-  countries,  and 

iiesB  there,  under  the  firm  of  Henry  Waddington  and  Cof  on24thD«a?m- 

,    /.        1  •     *<^f  1814,pre- 

The  plaintiffs  and  the  said  Henry  Waddington^  before  his  Hminaries  of 

bankruptcy,  for  several  years  prior  to  the  late  war  between  ^!^^^t'* 

this  country  and  America,  had  extensive  dealings  together ;  Ghent,  A  car- 

the  plaintiffs  making  consignments  of  American  produce  coiuira^  on 

account,  by  A, 
(a)  The  Judges  of  this  Court,  sat  in  obedience  to  the  King's  warrant  to  B.,  arrived 

issued  last  term,  from  the  14th  to  the  18th  February  inclusively.         in  England  in 

November^ 
1814,  and  .were  sent  by  B.  to  France,  and  there  sold,  and  he  received  bills  for  the 
amount,  which  he  got  discounted.  Another  cargo,  m)  consigned,  arrived  in  England  in 
January^  1815,  and  was  sold  by  B,  before  the  15th  February.  In  March^  1815,  B.  be- 
came bankrupt,  and  was  appointed  by  his  assignees  their  agent  to  wind  up  his  affairs ; 
in  the  course  of  which  employment  he  received  the  proceeds  of  the  seoond  cargo,  and 
Iransniitted  accounts  to  A.,  in  which  he  admitted  A*  to  be  his  creditor  for  a  balance  in 
respect  of  the  proceeds  of  both  careoes.  In  an  action  by  A,  against  the  assignees  of  fi. 
to  recover  sucn  balances : — Held,  mat  A*  was  entitled  to  prove  under  B/s  commission 
for  the  balances  due  to  him  upon  the  second  cargo,  only. 
VOL.    Vlll.  B 


CASES   IN.   THE    KING's    BENCH, 

1826.         to  Waddington,  upon  sale ;  and  Waddington  making  re- 
mittances to  the  plaintiffs^  Paying  money  to  the  order  of 
the  plaintiffs  in  this  cpui^try»  a^d  shipping  consignments 
of  goods  to  them  on  their  account.     In  June^  1812,  war 
was  declared  between  the  two  countries;  and  on  24th  De" 
cember,  1814,  preliminaries' of  peace  were  signed  at  Ghent. 
On  9th  February^  1815,   Waddineton  transmitted  to  the 
platntifis  at  New  York^  a  statement  of  the  account  be- 
tween them,  commencing,  on  the  credit  side  of  the  ac- 
count, with  1st  January,  1814,  and  made  up  to  1st  JanU" 
ary,  1815 ;  by  which  account  it  appeared,  that,  on  the 
latter  day^  there  was  a  balance  remaining  in  the  hands  of 
Waddington  in  favour  of  the  plaintiffs  of  7,093/.  1  Is.  2rf. ; 
and  upon  the  debtor  side  of  the  account,  after  striking 
the  balance  above  mentioned,  several  bills  of  exchange, 
drawn  by  the  plaintiffs  upon  Waddington,  and  which  had 
been  accepted,  by  him,  but  had  not  then  arrived  at  matu- 
rity,   were  entered  short,   apmounting  in  the  whole  to 
15,020/.  18^.  2d,    A  letter  from  Waddington  to  the  plain- 
tiflSs,  dated,  London,  9tb  February,  1815,  accompanied  the 
said  accounts;  ip  which,  amongst  other  things,  he  wrote 
ap  follow^  i-r-'*  We  observe  tbf^  various  bills  you   have 
drawn  ypon  u^,  which  we  have  honoured,  and  we  have 
noted  tihem  in  your  account  current  for  last  year,  the  ba- 
lance being  7,093/.  1 1s.  2d.,  at  your  credit  cash  1st  Jaiitf- 
ary,   1815/'     Between   Uth  February,    1815,  and  9th 
March  in  that  year,  Waddington  paid  certain  of  the  bills 
specified  at  the  foot  of,  the  last  account,  to  the  amount  of 
5,780/.  18«.  2d.     On  25th  March,   1815,  a  commission 
of  bankrupt  was  duly  issued  against  Waddington,  upo^ 
which  he  was  found  and  declared  a  bankrupt,  and  the  de- 
fendants, n^ere  afterwards  duly  chosen  his  assignees,  and 
an  assignment  executed   to  them  in  due  form  of  law« 
After  the  bankruptcy,  the  assignees  employed  the  bank- 
rupt as  their  agent  for  the  purpose  of  managing  and  wind- 
ing up  the  affairs  of  his  estate ;  and  on  15th  July,  1815, 
the  bankrupt,  in  the  course  of  such  employment,  trans- 
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ttaSb&i  to  Ae  plai&tifls  two  further  statements  of  accounts. 
fkt  one  of  them  dated  London,  26th  March,  1815,  was  ^^^'^ 
^titled  as  follows : — ^'^ Account  sales  cf  724  bales  cotton,  Pexle. 
j^r  Joaehim  Feisthel,  from  Amelia  island,  consigned  to 
Henry  Waddingion  and  Co.,  fbr  acconnt  of  Joshua  Wad- 
dhigion,  ihree-tenths,  Rutgers  and  Seaman,  three-tenths, 
Abraham  and  G.  L.  Ogden,  three-tenths,  Francis  Depan, 
ckie^tenth ;''  and  after  stating  the  nett  proceeds  of  that 
Me  to  be  18,31 1/.  2s.  6^.,  the  account  proceeds  to  divide 
diem  aihiongst  the  several  persons  interested  in  the  same,> 
said  gives  credit  to  the  plainti^  at  the  foot  for  their  share* 
^  follows :— ^'*  To  credit,  Abraham  and  C.  X.  Ogden,  three* 
tenths,  6,493i.  6^.  9d."  The  earliest  item  in  the  account 
was  on  the  debit  side,  and  was  under  date  the  1st  January, 
1915.  The  other  accotint  so  furnished  was  a  debtor  and 
cieditor  a^ecount  between  the  plaintiffs  and  the  bankrupt, 
oommencing  on  the  Ist  January,  1816,  and  made  up  to 
I6th  July  in  thM  year.  The  debit  side  of  this  account 
was  composed'  partly  of  th6  said  bills  so  as  aforesaid  paid 
by  Tfaddingion  on  account  of  the  plaintiffs,  to  the  amount 
a^  6,7901.  \8s.  2d.,  and  partly  of  other  payments  and  dis- 
bursements made  by  the  bankrupt  for  the  use  of  the  plain- 
tifis,  be^een  1st  Jantiiiry  and  l&th  July,  1815,  amount- 
iiig  together  with  the  said  bill»  to  9,068/.  17s.  6d. ;  and 
the  credit  side  thereof  was  ooi&{>06ed  of  the  said  balance  of 
7,093/.  Irl5.  2d.,  brought  down  from  the  former  account  of 
obrtain-  cash  receipts  on  account  of  the  plaintiffs,  and  in- 
teftBSt,aiid^  of  the  suni  of  5,228/.  13s.  Id.,  being  therein 
called  three-'tenths  of  the  proceeds  of  cotton  by  the  ship 
Joaekhn ;-  mttd  .the  balance  of  this  account  between  the 
jAtties^  bhHTgbt  down  to  the  IStii  July,  was  8,404/.  10s.  10^. 
ill'  fovbdr  of  the  plaintiffs.  There  was  a  memorandum  utf 
the  foot  of  tbi^  said  last-mentioned  account,  in  which  the 
bri^dcnipt  statss>  tibiit  "the  cotton  per  Benjamin,  ditto  per 
Fbx^  ditio  pef  Pbrcnpifie,  were  Uncertain/'  The  proceeds  of 
the  cotton  p^  tbx  and  Porcupine  are  not  in  dispute,  having 
been^  abdounrti^d  for  to  tlie  plaintiffs;   but  the  proceeds' 
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1826.        of  the  Benjamin  subsequently  came  to  the  hands  of  the 
Q  "  '  bankrupt  whilst  acting  as  such  ageint  to  the  assignees ;  and 

V.  in  a  letter  from  him  to  one  Isaac  Ogden,  the  brother  and 

agent  to  the  plaintiffs,  dated  the  9th  October,  1815,  he 
states  the  nett  proceeds  of  that  share  of  the  Benjamin  to 
which  the  plaintiffs  were  entitled,  to  amount  to  2,871/.  9sl 
2d.,  and  at  the  same  time  corrects  an  error  that  had  oc- 
curred in  the  account  current  of  15th  Juljf,  in  which  the 
plaintiffs'  share  of  the  proceeds  of  the  cotton  per  Joachim 
had  been  stated  at  5,228^  ISs.  Id.,  instead  of  the  real 
amount  of  5,493/.  6a.  9d.    No  advances  or  payments  have 
been  made  in  favour  of  the  plaintiffs  since  the  date  of  the 
said  account  in  July,  1815.    The  Joachim  arrived  at  Fal- 
mouth in  the  first  week  in  November,  1814.     No  part  of 
her  cargo  was  landed  in  England;  but  Waddingtoh,  on  the 
9th  of  the  same  month,  sent  her  to  Messrs.  Martin,  Lqfitte,, 
and  Co.,  of  Havre,  for  sale  on  commission,  and  under  a 
previous  arrangement  with  the  agent  in   London,  drew 
upon  them  on  account  of  the  cargo,  four  bills  of  exchange, 
amounting  to  448,000  francs,  equal  at  the  then  rate  of  ex- 
change, to  20,000/.  sterling,  all  which  bills  were  dated  4th 
November,  1814,  and  were  made  payable  three  months 
after  date ;  and  which  bills  Waddington  remitted  to  Pere- 
geaux  and  Co.,  of  Paris,  bankers,  in  order  that  they  might 
get  them  accepted,  and  then  discount  them.     Peregeaux 
and  Co.  accordingly  got  the  bills  accepted ;  and  after  de- 
ducting 5  per  cent,  on  the  amount  for  discount,  remitted 
for  the  same  to  Waddington,  various  bills  on  Xoftcfon,  some 
at  three  months  date,  and  some  at  shorter  periods.     Mar- 
tin, Lafitte,  and  Co.,  of  Havre,  in  their  account  current 
with  Waddington,  debit  him  with  his  bills  upon  them  for 
448,000  francs,  as  due  4th  February,  1815,  against  the 
nett  proceeds  of  such  part  of  the  cargo  of  the  Joachim,  as 
they  had  sold  ;  but  they  take  no  notice  in  their  account  pf 
any  of  the  remittances  which  had  been  made  him  by  Pere* 
geaux  and  Co.,  those  being  included  in  a  distinct  account 
between  Per^eaux  and  Co.  and  Waddington.    On  15th 
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December,  1814,  Lqfitte  and  Co.  sold  460  bales,  and  on 
24th  of  the  same  month,  100  bales^  (being  the  whole  sold 
by  tbem^,  part  of  the  cargo ;  but  they  did  not  receive  pay- 
ment for  such  sales  until  30th  April  and  13th  May,  1815. 
In  the  same  month  of  November,  Waddington  contracted 
with  Messrs.  Chadwkk  and  Seddon,  of  Manchester,  for  the 
sale  of  part  of  the  Joachim's  cargo,  which  part,  consisting  of 
274  bales,  the  remainder  of  the  cargo,  was  reshipped  by  La-" 
fate  and  Co.,  at  Havre/in  January,  1816,  arriv^  at  Liver- 
pool on  the  4th  February,  1816,  and  was  delivered  on  8th 
and  10th  of  the  same  month,  to  the  purchasers,  who  then 
paid  Waddington  by  bills  at  usual  periods  of  ten  days  and 
three  months.  The  advances  made  as  above  by  LaJUte 
and  Co.,  exceed  the  nett  proceeds  of  the  cargo,  which 
ultimately  produced  18,311/.  2^.  ScI.  only.  The  Benjamin 
arrived  at  Liverpool  direct  from  America,  addressed  to 
WaddingtofCs  agents  there*  on  Ist  January,  1816,  and  the 
cargo  was  sold  between  7th  January  and  16th  February. 
Remittances  were  made  to  Waddington  on  account  of  such 
sales,  on  21st  and  28th  January,  and  the  sales  were  finally 
closed,  and  the  amount  thereof  carried  to  Waddington*^ 
credit,  by  his  agents  at  Liverpool,  who  transacted  the  busi- 
ness, on  4th  March,  1816.  The  several  accounts  and  let* 
ters  and  documents  referred  to  in  this  case,  accompany  it, 
and  are  considered  as  forming  part  thereof.  The  questions 
for  the  consideration  of  the  Court  are :  first,  whether  any 
debt,  or  if  any,  to  what  amount,  is  proveable  by  the  plain- 
tiffs, under  the  commission  of  bankrupt  issued  against 
Henry  Waddington,  Second,  whether  any  debt  would 
have  been  proveable,  if  there  had  been  no  ratification  or 
acknowledgment  subsequent  to  his  bankruptcy. 

Tindal,  for  the  plaintiffs.  First,  the  whole  balance  due 
to  Messrs.  Ogden,  namely,  11,640/.  13«.  8c/.,  is  proveable  as 
a  debt  under  Waddington*^  commission.  [Abbott,  C.J. 
It  appears  by  the  case,  that  the  proceeds  of  the  Benjamin 
came  to  the  hands  of  the  bankrupt  whilst  he  was  acting  as 
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^gent  ^  the  assignees;  thpn  should  OQt  th^  actickn  hay^ 
b^Q  in  assumpsit  for  mopey  had  and  received  by  the 
assi^eea  to  the  use  of  the  plaintiffs?  Bay  ley  f  J.  The 
same  difficulty  presents  itself  to  my  mind.  The  caigo  of 
the  B^jamin  was  sold  by  Waddington  in  February,  and 
tb^  balance  of  the  proceeds  i!rc(s  carried  to  his  credit  oa 
the  4th  of  March f  but  the  bills  were  pot  turned  into  cash 
before  his  bankruptcy].  The  whole  balance  d\ie  to  the 
plaintiffs  is  thus  composed:  3»404/.  10«.  lQd.»  the  balance 
admitted  to  be  due  to  tb^m  in  tl\^  account  made  up  to 
J(uly,  1815;  264/.  ISs.  %d.y  the  amount  of  the  error  in  the 
account  of  the  Joachim*^  proceeds,  also  admitted  to  be  due 
to  the  plaintiffs  by  WaddingtQn'%  letter  of  the  9th  of  Oc- 
tober 1814 ;  and  2,871/.  9^.  2d.y  the  nett  proceeds,  of  two- 
fifths  of  the  Benj(^min*9  cargp,  al^o.  admitted  to  be  due  to 
them;  amounting  together  to  11,540/.  13«.  8(/.  With 
respect  to  the  latter  item,  the  qu^tion  will  be,  whether 
that  was  a  debt  contracted  during  the  existence  of  war 
between  this  country  and  America^  or  after  peace  had 
taken  place ;  for  in  the^  former  case  it  certainly  would  not 
be  proveable.  Now  the  plaintiffs'  cause  of  action  arose 
when  the  proceeds  of  the  Ben^amin*B  caigo  reached  the 
hands  of  the  bankrupt,  and  not. before;  and  the  dates  of 
the  several  transactions  as  stated  in  th^  case,  shew  thai 
the  balance  became  due  to  the  plaintiffs  after  peace  had 
been  renewed,  because  then,  and  then  only»  did  the  bank* 
mpt  receive  th^  pro(»eds  in  cash.  The  Benjamin  arrived 
at  Falmouth  before  the  war  ces^sed ;  from  thence  she  went, 
on  that  account,  to,  Havre,  where  her  oargo  was  put  into^ 
the  hands  of  Lafitte  aJ9d  Ck>.,  ai^id  it  was  sold  while  lying 
there ;  Waddington  hayipg  previously,  drawn  bills,  to  the, 
value  of  the  cargo  upon  them  at  three  months  date,  which 
became  due  after  the.  war  had  ceased*  It  is  true  that  he 
discounted  those  bills  with  Ptregeaux  ^ni  Co.,  at  FarU, 
but  that  cannpt  vary  the  plaintiffs'  claia^,  beci^use  that 
^as  a  private  transaction  of  Waddingfpn%  over  whick 
tjbey  90uld  have  no  control.    IBayley,  J.    ^ould.  Wad'^ 
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OmgUm  Mmself  ander  those  circomstanceB  hare  been  liable  1826. 
to  the  plaintiffs  in  an  action  for  money  had  and  received  ?] 
Certainly  he  would,  for  the  cargo  was  sold  after  the  cessa- 
tion of  hostilities.  [Abbott,  C.  J.  Part  of  it  was  sold 
during  the  continuance  of  hostilities ;  that  which  was  sold 
by  LaJHte  and  Co.]«  But  that  part  was  paid  for  by  bills 
at  three  months  date,  which  became  due  after  peace  was 
restored,  therefore  the  money  did  in  fact  reach  the  hands 
of  Waddington  during  a  time  of  peace,  and  the  plaintifft 
could  not  have  sued  him  for  it  till  that  time,  for  till  then 
tiiey  had  no  complete  cause  of  action.  The  residue  of  the 
cargo,  was  sold  in  this  country  by  Waddington  himself, 
under  a  contract  made  in  November;  1815,  was  delivered 
to  the  purchasers  in  February,  1816,  and  v^s  paicl  for  by 
bills  falling  due  in  April  and  May ;  consequently,  thd 
entire  proceeds  of  the  carga  were  received  by  Waddingtoh 
after  the  war  had  ceased.  [Bay ley,  J.  But,  in  pursu- 
ance of  a  bargain  made  during  the  war,  and  therefore 
Slegal].  In  pursuance  of  a  bargain,  certainly^  but  not  ad 
illegal  one.  No  case  upoii  this  subject  has  gbhe  ftirthef 
dian  to  hold,  thai  ho  action  will  lie  by  a  native  of  a  foreign 
e6untry,  against  a  native  6^  this  country,  to  enforce  a  con- 
tract made  between  them  during  a  time  of  War ;  it  has 
never  yet  beea  held,  that  an  action  brought  for  a  debt 
which  accrued  due  in  time  of  p^ce,  though  arising  out  of 
a'  contract  niade  in  tinie  of  war,  but  ratified'  after  war  had* 
ceased,  caunbt  be  maintained.  The  first  case  \^hibh  even 
went  the  len^  first  pointed  out',  was  What  of  AtitAou  v. 
Fbher  (a),  where  it  was  decided',  tnat'  an  alien  enemy 
eannot,  by  the  municipal'  law  of  this  cotintxy,  sue  for  did 
recovery  of  a  right  ckimed  to  be*  acquired  by  him  id 
ai^al  war ;  and  which  overruled  the  case  of  Ricord  vl 
SOienham  (b),  decided  only  a  few"  yea^'  before,  where  it 
Uras  held  that  an  action  was  mkintaihaible  by  an  alieti 
tfiemy  upon  a  ransom  bill.     Branddnr.  Ne$bitf(c),  Bris- 

(a)  2  Dottg.  648,  649,  in  notls;  (h)  af'Burr.  1734.  1  BI.'  5d3. 
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1826.  tow  r.  Towers  (a),  and  Potts  v.  BeU{b\  are  all  anthorities 
in  support  of  the  doctrine  laid  down  in  Anthou  v.  lisher, 
and  it  most  he  admitted  that  the  principle  upon  which 
they  were  founded  is  as  just«  as  the  policy  which  they 
were  intended  to  advance  is  sound.  In  Brandon  v.  Nes- 
bitt,  however,  though  the  Court  said  that  they  had  not 
found  a  single  case  in  which  the  action  had  been  supported 
in  favour  of  an  alien  enemy ;  they  added,  that  though  it 
was  held  in  Rkord  v.  Bettenham,  that  the  action  by  an 
enemy  on  a  ransom  bill  might  be  maintained,  the  action 
was  not  brought  until  peace  was  restored,  which  gets  rid 
of  the  objection.  Now  here,  not  only  the  action  was  not 
brought  till  after  peace  was  restored,  but  it  was  impossi- 
ble that  it  should  be,  for  not  till  then  did  the  cause  of 
action  arise.  No  injury  therefore  can  be  sustained  in  a 
national  point  of  view  by  the  allowance  of  such  an  action, 
because  there  has  been  no  transfer  or  interchange  of  pro- 
perty during  the  war,  and  no  claim  attached  to  either  party 
till  after  the  restoration  of  peace,  inasmuch  as  till  then  no 
one  of  the  contracts  of  sale  was  complete,  i  Bay  ley,  J. 
The  goods  were  not  finally  delivered  to  the  purchaser  till 
after  the  restoration  of  peace,  but  they  were  sold,  some  of 
them  at  least,  during  the  continuance  of  the  war].  The  con- 
tract was  not  complete  till  after  peace  was  restored,  and 
ihcfi  sucE  a  contract  will  support  an  action ;  the  rule  has 
never  yet  been  carried  farther,  and  the  Court  will  not  now 
extend  it,  particularly  where  manifest  injustice  must  be  the 
result  of  so  doing,  as  it  would  be  here,  for  the  plaintiffs 
are  in  equity  entitled  to  this  money,  and  at  any  rate  Wad- 
dington,  or  his  assignees,  can  have  no  possible  right  to 
retain  it.  [Bayley,  J.  Does  not  the  original  illegality  of 
the  transaction  render  it  void  in  all  its  subsequent  parts  1 
That  appears  to  me  to  be  the  only  question].  It  is  confi- 
dently submitted  that  it  does  not,  and  there  are  many 
cases  which  seem  to  warrant  the  position.  It  has  been 
held  that  an  agent  cannot  set  up  the  illegality  of  the  con- 

(a)  6  T.  R.  35.  (h)  8  Id.  148. 
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tract,  in  defence  of  an  action  for  money  had  and  received  i826. 
by  his  principal;  Tenant  v.  Elliott  {ay.  The  illegality 
there  set  up  was  grounded  on  a  particular  statute,  but  the 
principles  laid  down  by  the  Court  were  broad  and  general. 
Buller,  J.,  said,  **  Is  the  man  who  has  paid  oyer  money 
to  another's  use,  to  dispute  the  legality  of  the  original 
consideration?  Haying  once  waived  the  legality,  the 
money  shall  never  come  back  into  his  hands  again.  C&n 
the  defendant  then  in  conscience  keep  the  money  so  paid  1 
For  what  purpose  should  he  retain  it?  To  whom  is  he  to 
pay  it  over ;  who  is  entitled  to  it  but  the  plaintiff?"  And 
Eyre,  C.  J.,  added,  **  the  defendant  is  not  like  a  stake- 
holder. The  question  is,  whether  he  who  has  received 
money  to  another's  use  on  an  illegaP  contract,  can  be 
allowed  to  retain  it,  and  that  not  even  at  the  desire 
of  those  who  paid  it  to  him.  I  think  he  cannot."  Here 
Waddington  was  an  agent,  and  stood  precisely  in  the 
situation  of  the  defendant  in  that  case ;  the  cases,  there- 
fore, are  parallel.  But  Waddington,  by  the  accounts 
which  he  rendered  after  the  restoration  of  peace,  ad- 
mitted that  the  plaintiffs  had  a  cause  of  action  against 
him,  and  upon  that  ground  his  estate  is  liable  to  this  debt. 
This  must  be  considered  in  the  same  light  as  if  it  was  an 
action  for  money  had  and  received  against  him.  [Bayley, 
J.  Then  the  question  of  the  illegaUty  will  still  remain]. 
Doubtless  it  will,  and  therefore  it  is  contended  that  the 
subsequent  admission  of  Waddington  purges  the  supposed 
illegality,  and  makes  him  hable  at  aH  events ;  as  in  Barnes 
t^.  HaMey  (Jb\  where  it  was  held,  that  **  zttN  usurious 
securities  given  for  a  loan  have  been  destroyed  by  mutual 
consent,  a  promise  by  the  borrower  to  repay  the  principal 
and  legal  interest  is  founded  on  a  sufficient  consideration,  • 
and  is  binding."  [Boy/ey,  J.  That  wlis  on  the  ground 
that  there  was  a  good  moral  consideration  for  the  second 
promise :  that  there  was,  in  fact,  a  new  contract,  which 
purged  the  illegality  of  the  former].     Here  also  there  is  a 

(a)  1  Bos.  &  Pal.  3.  (h)  2  Taunt.  184. 
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moral  couaidetation,  and  in  effect  anew  oontraet.  lAbboit, 
C.  J.     In  that  caae  the  debt  was  void,  here  it  is  illegal  i 
those  are  distinct  terms :  besidesy  there  the  dd^t  was  void 
upon  a  statute  passed  for  the  benefit  of  individuals ;  here 
it  is  illegal,  as  being  against  public  policy].    The  distinc- 
tion between  void  and  illegal  seems  difficult  to  be  compre- 
hended, for  a  debt  can  only  be  void  because  it  is  illegal* 
Duhammel  v.  Pickering  (b),  is  another  authority  in  favout 
of  the  plaintiffs.  [Bay ley,  J.  There  the  defendant  was  pro* 
bably  a  prisoner  in  a  foreign  country,  and  while  in  that  situ- 
ation drew  the  bills ;  under  those  circumstances,  he  was 
stiU  at  liberty  to  enter  into  a  contract,  and  might  bind  him- 
self, if  he  chose.    Besides,  there  the  money  was  actually 
advanced,  and  a  debt  really  created  in  France;    then 
clearly,  after  peace  was  restored;  a  fresh  promise  to  pay 
was  binding.      It  seems  to  me,  that  there  never  was 
any  illegality  in  that  transaction,  from  first  to  last.     An- 
iaifw  V.  Marskead(b),  is  another  case  to  the  sanfe  ^effect, . 
but  they  do  nx>t  appear  to  me  either  of  them  to  touch 
the  present].    There  are  no  other  autfhorities  diat  bear 
upon  the  point.    The  nile,  so  far  as  it  has  already  been 
laid  down,  is  sufficiently  severe,  and  die  Court  will  nblf 
extend  its  operajfeioob    There  is  nothing  in  the  plaintiffs- 
claim,  opposed  either  to  moralit|y  or  to  public  policy ;. 
and  the  justice  of  the  case  is^  that  tfiey  should  be  entitled 
to  prove  their  debt. 

F.  Poiiockf.toD  the  defendants;  NV>  piirt  of  this  debt  is- 
pniveable  under  the  commission,  because  thefie  isno  con-^- 
sideration,  either  eaepnssop  implied,  to  support  it  in  a^ 
oourt  of  law>,  nor  any  equitable  ground,  upon  vriiich  die' 
craditoiB  could  obtain  relief-  in  a  court  of  equity.  The 
only  question  in  ibis  case,  is,  whether  there  is  any  conisi** 
deration,  upon  which  an  express  contract  can  be  sus*^ 
tained;  or  an  implied  contract  can  be  rtdsed,  by  law. 
Out  of  .an  illegal  transaction  no  legal  right  can  arise* 

(a)  2  Stark.  00.  {b)  6  Taunt.  237.    1  Manh  6SQ. 
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That  18  a  general  and  established  rule  of  law,  and  the  de*        ^826. 
cisioQ  in  Tenant  v.  Ellioii  forma  no  exception  to  it ;  for 
there  the  question  of  consideration  was  exelnded,  none 
being  necessary  to  support  tbit  action.     But  where  a 
consideration  must  be  shewn,  in  order  to  snpport  the  ao« 
^OQ,  if  there  appears  to  be  any  thing  illegal  in  the  origin 
^f  the  transaction,  the  contract  founded  upon  it  cannot  be 
enforced  at  law.    Where  it  is  not  necessary  to  shew  a 
consideriition,  a  party  who  receives  money  for  the  use  of 
another,  is  bound  to  pay  it  over  at  all  events,  because  he 
is  merely  an  agent  or  banker,  and  has  no  right  to  set  up 
the  illegality  of  the  transaction  as  an  excose  for  retaining 
the  money.    Neither  do  the  cases  of  Antoim  v.  Monheadf 
^nd  Duiammely.  Picketing,  at  all  afiect  tbe  present,  be"> 
pause  there  tbe  transactions  were  held  to  be  good,  upon  tho 
gTQund  of  necessity.    The  distinction  between  vM  anck 
illegal,  is  w^  founded  and  iteportsint     For  instence^ 
tbe  Statutes  of  Usury  prohibit  tbe  lending  money  fwr. 
more  than  6/. 'per  cent*  interest,  and  declare  that  contraota 
for  loans  upon  any  higber  rate  of  interest  shall  be  void^ 
and  that  die  parties  Deceiving  snch  mte  of  interest  diall  be 
subject  to  certain  penalties :  baft  tbey  do  not  psev^ont  the 
lender  firom  receiving  tbe  legal  interest  even  upon  tfaa 
original  loan,  if  the  borrower  gives  a  subsequent  proQusct' 
lo  pay  it,  and  therefore  they  do  not  make  the  vrtiole  ttans* 
iiation  ab  initio  illegal,  because  if  it  were  so,  no>  fresb  un** 
dectakittg  could  be  grafted  on,  it.     But  the  common  law. 
has  declared  the  act  o£  trading  with,  an  alien  enemy  to  be^ 
absolntely  illegal,  in  toto,  and  therefore  every  contimcft 
and  promise  founded  upon  sucb  a  trading,  is.  not  only  Toid, 
but  illegal  also,  and  cannot,  at  any  period,  oi^  under  any 
circumstances,  be  enf<»oed  at  law.     Potit:  r.  Bell  (a):  ' 
The  case  of  the    Hoop{b):  Ex  parte  Bouimaher(ty : 
PUndt  v.  Waters  (ti)  ;  Evant  t«  Sdchardson  (e)«    The  case 
last  cited  applies  stiictiiy  to  that  portion  of  this  debt  whick 

(a)  ST.  R.  548.  (h)  Robinson's  Adm.  Rep.  196. 

(c)  13  Vss.  71 .  (<^  15  But,  360.  (e)  3  Metiy.  459. 
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1826.        ^^  claimed  in  respect  of  the  cargo  of  the  Benjamin,  and  is 
'jT"'*^       an  authority  for  saying,  that  that  is  equally  irrecorerable 
,;.  with  the  rest.     lAbbott,  C.  J.    The  Benjamin  did  not 

PrtLE..      gi^y  |2nder  any  pre-existing  contract  in  respect  of  her, 
made  during  the  war].  -   Certainly  not,  but  the  parties  had 
had  general  dealings  and  transactions  during  the  war,  and 
the  Benjamin  must  be  regarded  as  mixed  up  with  them. 
In  Evans  v.  Richardson,  it  was  held,  that  the  general  in- 
'    tention  of  the  parties  to  do  that  which  must  be  in  violation 
of  the  law,  rendered  every  contract  subsequently  made 
illegal ;  and  in  that  point  of  view,  the  transaction  respecting 
the  Benjamin  was  clearly  illegal,  and  cannot  be  enforced. 
That  vessel  indeed  arrived  at  Liverpool  after  the  prelimina- 
ries of  peace  had  been  signed ;  but  as  she  commenced  her 
voyage  under  an  illegal  contract,  and  with  an  illegal  intent, 
that  made  no  difference.     She  was  liable  to  capture  at  the 
moment  of  her  arrival,  and  might  have  been  seized  as  a 
prize  in  the  port  of  Liverpool.     IBayley,  J.     I  should 
doubt  that.     Hostilities  had  ceased   when  she  arrived. 
Idttledale,  J.     Surely  she  might  have  been  entered  on  the 
books  of  the  Custom  House].     She  arrived  in  prosecution 
of  a  contract  made  with  an  alien  enemy,  and  in  the  actual 
course  of  trade  with  an  alien  enemy ;  that  contract,  there* 
fore,  was  illegal  and  void,  and  the  Court  cannot  imply  a 
new  contract  made  after  the  cessation  of  hostilities.    The 
plaiijtiffs  could  not  have  maintained  trover  for  the  goods, 
nor  for  the  bills  received  in  payment  for  them ;  for  an  alien 
enemy  has  ho  property  in  goods  or  bills  placed  in  the 
hands  of  a  subject  of  this  country,  under  such  circum- 
stances, either  during  the  war,  or  after  it  has  ceased. 
The  present  defendants,  therefore,  as  the  assignees  of 
Waddington,  are  bound  by  law  not  to  allow  the  plaintiffs 
to  prove  this  debt,  but  to  divide  the  money  among  the 
English  creditors ;  and,  as  was  held  in  Evans  v.  Richard" 
son,  even,  if  they  had  not  raised  the  objection,  the  Court 
would,  as  a  matter  of  law,  have  raised  it  for  them.    The 
{Jaintiffs  rely  upon  the  last  account  rendered  by  the  bank- 
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nipt,  as  an  admission  at  that  tim^  that  he  was  liable  for 
this  debt.  But,  taking  it  to  be  such  an  admission,  what 
is  the  legal  effect  of  it?  It  can  merely  go  to  shew  how 
the  transaction  stands  as  a  mattter  of  account  between  the 
parties ;  it  cannot  legalise  one  item  in  the  account,  nor 
the  contract,  in  the  execution  of  which  the  account  arose. 
Then  as  the  original  liability  was  discharged,  and  the 
bankrupt's  admission  does  not  operate  to  revive  it,  neither 
can  the  Court  interfere  to  imply  a  new  promise,  and  to  set 
up  a  new  liability ;  Cannon  v.  Bryce  (a).  Then  are  the 
defendants,  in  their  character  of  assignees,  bound  by  any 
thing  that  has  occurred  since  the  bankruptcy  ?  Clearly 
not.  Even  if  the  bankrupt  could  bind  himself  by  any  new 
promise  made  since  the  peace,  he  still  could  not  bind  his 
estate  or  his  assignees,  by  any  act  done  since  his  bank- 
ruptcy. Upon  these  grounds,  it  is  contended,  that  no  part 
of  this  debt  is  proveable  by  the  plaintiffs  under  the  com- 
mission issued  i^inst  Waddington. 


HI 


i836. 


Tindal,  in  reply.  With  respect  to  the  Benjamin,  a  fact 
has  been  imported  into  the  case  in  argument,  which  is  not 
to  be  found  there,  namely,  that  she  sailed  under  an  illegal 
<;ontract.  The  Court  will  not  presume  such  a  fact,  in 
order  to  vitiate  a  contract  apparently  good ;  and  in  the 
absence  of  such  a  fact,  the  whole  train  of  argument  on 
that  point  utterly  fails.  As  to  the  general  principle,  no 
case  has  ever  yet  decided  that  the  foreign  merchant  has 
no  claim  upon  his  consignee  in  this  country,  for  the  pro- 
ceeds of  his  goods  after  hostilities  have  ceased ;  for  though 
Evans  v.  Richardson  seems,  at  first  sight,  to  warrant  that 
position,  it  does  not,  in  fact,  do  so;  because,  though  it 
was  there  held,  that  the  foreigner  could  not  recover,  even 
after  the  restoration  of  peace,  it  was  upon  the  ground  that 
the  plaintiff  there  relied  on  the  original  contract;  which 
the  present  plaintiffs  do  not.  On  the  other  hand,  the 
case  of  Tenant  v.  Elliott  seems  not  to  be  distinguishable 

(a)  SB.  &  A.  179. 


16 


Young. 


CAfi£S    IN   THE   KING  S   BENCH, 

1826.        defendant,  who  was  an  attorney,  for  that  purpose.    The  ^ 
^'^^      defendant  said  he  knew  two  gentlemen  near  Gloucester, 
V,  who  would  take  the  money ;  and  he  accordingly  introduced 

the  plaintiff  to  the  Messrs.  Olive,  who  were  at  that  time 
in  credit,  and  were  considered  as  respectable  persons. — 
The  money  was  accordingly  advanced  to  them,  and  they 
executed  the  warrant  of  attorney  and  mortgage,  as  stated 
in  the  declaration ;  and  they  continued  in  credit,  and  re- 
gularly paid  the  interest  up  to  the  month  of  October,  1820. 
In  November,  1820,  JR.  Olive  died,  and  in  the  following 
month  J.  Olive  became  bankrupt,  and  shortly  afterwards 
died  also.     Upon  this  it  was  discovered  that  the  greater 
part  of  the  lands  mortgaged  by  Messrs.  Olive  to  the  plain- 
tiff did  not  belong  to  them ;  and  that  such  part  as  did  be- 
long to  them  fell  very  short  in  value  of  3000/.    The  plain- 
tiff had  received  no  interest  since  October,  1820,  and  had 
never  recovered  any  principal.    The  present  action  was 
commenced  in  Michaelmas  term,  1824,  and  the  question 
was,  whether  it  was  not  barred  by  the  plea  of  the  Statute 
of  Limitations.     The  counsel  for  the  plaintiff  contended 
that  it  was  not.    They  cited  Roberts  v.  Read  (a),  and 
Gillon  V.  Boddington  (6),  and  relied  upon  them  as  decid- 
ing, that  in  actions  on  the  case,  the  statute  runs  from  the 
time  when  the  damage  accrues  only ;  and  they  insisted  that 
the  damage  in  this  case  did  not  accrue  till  October,  1820, 
when  the  payment  of  the  interest  ceased.     They  further 
relied  upon  Bree  v.  Holbeck  (c),  as  deciding,  that  in  cases 
of  fraud,  the  statute  runs  from  the  time  of  the  discovery 
of  the  fraud  only,  and  contended,  that  as  fraud  was  alleged 
in  this  declaration,  the  case  came  within  that  principle. — 
The  learned*  Judge,  upon  the  first  point,  was  clearly  of  opi- 
nion that  the  damage  accrued  at  the  time  of  the  negligence 
complained  of,  and  not  at  the  time  of  the  default  in  pay- 
ment of  the  interest,  and  cited  Short  v.  McCarthy  {d),  as 
in  point ;  upon  that  point,  therefore,  he  decided  against  the 

(a)  16  East,215.  (c)  1  Doug.  130. 

(b)  i  Car.  541.  ((Q  3  B.  &  A.  696. 
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plaintiff:  the  second  point,  he  said,  was,  in  hia  opinion,         laae. 

proper  to  be  left  to  the  jury.    His  lordship  then  left  it  to 

the  jury  to  say,  whether  the  defendant  had  been  guilty  of 

any  fraud,  directing  them,  if  they  thought  he  had  not, 

to  find  a  verdict  in  his  favour ;  and,  if  otherwise,  to  find 

for  the  plaintiff.    The  Jury  found  for  the  defendant. 

Curwaodp  in  Michaelmas  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  upon  the  ground  of  mis-direction  by  the 
learned  Judge,  and  renewed  both  the  points  insisted  upon 
at  the  trial. 

Taunton,  Ludlow,  Campbell^  and  Cross,  now  appeared* 
to  shew  cause ;  but  the  Court  called  upon 

Maule  and  Carrington  (with  whom  was  Curwood),  in 
support  of  the  rule.  Wheatley  v.  Stone  (a),  and  Scott  v. 
Shepherd  (b),  are  authorities  to  shew  that  in  some  cases  a 
plaintiff  may  bring  his  action,  either  in  trespass  or  in  case, 
at  his  election ;  which  can  be  only  upon  the  principle, 
that  he  may  waive  the  original  trespass,  and  resort  to  the 
consequential  damage.  So  in  Slades*  case  (c),  there,  are 
instances  put  in  which  a  party  may  have  an  action  either 
of  assumpsit,  or  of  debt,,  at  his  option,  although  the  de- 
fendant may  thereby  lose  his  wager  at  law ;  and  it  is  said 
that  in  all  cases  when  the  Register  has  two  writs  for  one 
and  the  same  case,  it  is  in  the  party's  election  to  take 
either.  In  the  present  case,  therefore,  the  plaintiff  had 
the  privilege  of  waiving  his  action  of  assumpsit  for  the 
breach  of  promise,  and  bringing  his  action  on  the  case  for 
the  damage  consequent  upon  that  breach  of  promise,  al- 
though by  so  doing  he  ousts  the  defendant  of  his  plea  of 
the  Statute  of  Limitations ;  which  it  is  contended  he 
clearly  does*  The  declaration  undoubtedly  charges  the 
defendant  wjth  a  breach  of  duty,  but  the  real  cause  of 
action  is,  not  that  breach  of  duty,  but  the  damage  conse- 

(a)  Hob.  180.         (6)  2  Bl.  892,  3  Wils.  403.         (c)  4  Rep.  92  b. 
VOL.  VIII.  C 
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quent  apon  it,  and,  therefore,  the  Statute  of  limitatioaB 
did  not  begin  to  run  tiH  the  period  when  that  damage 
accrued.  The  plaintiff  had  the  personal  sepurity  of  the 
Messrs.  Olive,  as  well  as  the  mortgage ;  and  though  the 
mortgage  proved  to  have  been  bad  from  the  first,  the  per- 
sonal security  was  good  at  the  time  of  the  loan,  and  con- 
tinued so  down  to  October,  1820 ;  therefore,  he  had  no 
complete  cause  of  action  till  that  time,  when  default  was 
first  made  in  the  payment  of  the  interest.  For  Uiis  posi- 
tion, the  recent  case  o(  Hawkins  v.  Howard,  (a),  seems  an 
authority.  The  plaintiff  was  not  in  the  situation  of  one 
who  may  sue  quia  timet,  for  there  are  only  ''  six  writs  in 
law,  that  may  be  maintained  quia  timet  "(A),  and  none 
of  them  was  applicable  to  his  case.  It  was  decided,  in 
Roberts  v.  Read  (c),  and  the  decision  was  recognised  and 
acted  upon,  in  the  very  recent  case  of  GiUon  v.  BodHng- 
ton  {d),  that  where  an  action  is  brought  for  consequential 
damages,  arising  from  an  act  done,  the  period  within  which 
the  action  is  to  be  brought  is  not  to  be  calculated  from 
the  time  of  the  doing  of  the  ad,  but  from  the  period  when 
the  consequential  damage  arises ;  and  this  case  falls  di*^ 
rectly  within  that  rule,  for  the  consequential  damage,  for 
which  the  action  is  brought,  arose  within  six  yeara  before 
the  commencement  of  the  action.  [Bayley,  J.  There  is 
this  distinction  between  those  cases  and  the  present :  there 
the  act  done  furnished  no  complete  cause  of  action;  the 
cause  of  action  became  complete  only  when  the  conse- 
quential damage  arose :  here  the  original  negligence,  in 
taking  the  insufficient  security,  was  a  complete  cause  of 
action  in  itself,  from  the  first  moment].  No  damage  ac- 
crued until  the  interest  became  in  arrear ;  and  there  wa» 
no  cause  of  action  until  a  damage  had  accrued.  As  to  the 
cases  of  Battley  v.  Faulkner  (e),  and  Short  v.  McCarthy 
if),  they  were  actions  of  assumpsit,  and  the  decisions 


(a)  1  Carr.  222. 
{h)  1  loAt.  100  a. 
(f)  16  East,  215. 


((f)  1  Carr.  541. 
(e)  3  B.  &  A.  288. 
(/)  3  B.  &  A.  626. 
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there  stitmgly  corroborate  the  present  argument,  becauae  1896. 
tkey  establish  tlte  distinction  between  actions  on  the  case 
and  actions  of  assumpsit,  with  reference  to  the  Statute  of 
Limitations ;  that  distinction  being  that  the  consequential 
damage  is  the  cause  of  action  in  the  first,  and  the  breach 
of  the  promise  in  the  last ;  and  that  in  the  first  the  statute, 
oonsequentlyy  runs  from  the  period  when  the  damage  ac-* 
erues ;  and,  in  the  last,  froni  the  period  when  the  promise 
IS  broken. 

Batlet,  Jt—tI  entertain  no  doubt  upon  this  case.  The 
eaose  of  action  set  oat  in  the  declaration,  is  the  alleged 
misconduct  of  the  defendant.  The  declaration  states  that 
the  plaintiff  retained  the  defendant  to  do  certain  work .  for 
him,  and  that  it  was  the  duty  of  the  defendant  to  ascer- 
tain that  certain  securities  were  good  ;  that  the  defendant 
neglected  his  duty  and  falsely  represented  the  securities  to 
be  good,  whereas  they  were,  in  fact,  bad  ;  and  that  the 
plaintiff  advanced  his  money  upon  those  bad  securities, 
and  thereby  lost  it.  Now  the  mere  statement  of  the  de- 
£BndaRt*s  aoceptance  of  the  retainer,  and  of  his  breach  of 
the  duty  therdiy  imposed  upon  him,  would  have  formed  a 
perfect  eount,  and  constituted  a  good  cause  of  action « 
and  would  have-  entitled  the  pluntiff,  upon  proof  of  those 
fisusts,  to  recover,  without  any  allegation  of  special  damage. 
The  cause  of  action,  both  in  fact,  and  as  stated  in  the 
dedaration,  is  the  breach  of  duty;  and  the  allegation  of 
special  damage  canaot  vary  it,  because  that  is  not  the  gist 
of  the  action,  but  is  merely  the  natural  consequence  of  the 
previous  injury;  and  though  it  might  properly  enough 
be  stated,  and  given  in  evidence,  for  the  purpose  either  of 
explaining  or  aggravating  the  nature  of  that  \>revious 
injury,  it  does  not  in  itself  constitute  a  new  and  inde- 
pendent cause  of  action.  In  an  action  for  words  in^hem- 
selves  actionable,  where  the  declaration  states  first  the 
speaking  of  the  words,  ^nd  thea  that  by  means  thereof 
the  plaintiff  sustained  special  damage ;  what  is  considered 

c2     ' 
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to  be  the  cause  of  action  ?    Clearly/ the  speaking  of  the 
words ;  the  subsequent  matter  is  only  by  way  of  explain- 
ing the  manner  in  which  the  previous  injury  occasioned 
damage,  and  of  measuring  the  damage  so  occasioned.    If 
this  were  an  action  of  assumpsit^  it  is  admitted  that  the 
Statute  of  Limitations  would  run  from  the  time  of  the  breach 
of  the  promise,  and  not  from  the  time  when  the  damage 
accrued ;  and  I  am  at  a  loss  to  conceive,  upon  what  prin- 
ciple a  different  rule  should  prevail  in  an  action  on  the 
case ;  the  only  difference  being,  that  in  the  one  the  cause 
of  action  is  the  breach  of  a  promise,  and  in  the  odier'the 
breach  of  a  duty.    The  case  of  Short  v.  McCarthy  {a) 
appears  to  me  perfectly  analogous  to  the  present  in  princi- 
ple, and  decisive  of  it.    There  the  declaration  in  assump- 
sit, stated  as  a  breach,  that  the  defendant  did  not  dili- 
gently and  8u£Scienily   make  search  at    the  Bank    of 
England,  to  ascertain  whether  certain  stock  was  standing 
in  the  names  of  certain  persons,  he  having  been  employed 
as  an  attorney  so  to  do.    The  omission  to  search  took 
place  more  than  six  years  before  action  was  brought, 
although  it  was  not  discovered  by  the  plaintiff  till  within 
the  six  years;  and  it  was  held  that  the  Statute  of  Limita-> 
tions,  which  was  'pleaded,  run,  not  from  the  time  of  die 
promise,  but  from  the  time  of  the  omission  to  search,  and 
was  a  bar  to  the  action.     I  cannot  see  any  real  dtstinciiod 
between  that  case  and  the  present,  or  between  an  action 
of  assumpsit  and  an  action  on  the  case,  generally,  where 
the  cause  of  complaint  is  a  breach  or  neglect  of  duty ; 
and  it  would,  in  my  opinion^  be  a  monstrous  anomaly,  if 
the  Statute  of  Limitations  were  a  bar  in  the  one,  where 
the  law  raises  the  duty  and  the  promise,  and  not  in  the. 
other,  where  the  action  proceeds  on  the  duty  itself.     1  am 
clearly  of  opinion,  that  framed  as  this  declaration  is,  the 
gist  of  the  action  is  the  original  negligence  of  the  defend- 
ant, and  not  tlie  consequential  damage  resulting  from  it ; 
and  therefore  that  the  statute  runs  from  the  period  of  that 

(d)  3  B.  &  A.  626. 
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oegligence,  which  being  more  than  six  years  before  action 
brooght^  the  plea  of  the  statute  is  a  bar  to  the  action. 

HoLROTO,  J. — lam  of  the  same  opinion.  The  negligence 
is  the  cause  of  action ;  and  that  having  occurred  more  than 
six  years  before  the  action  was  commencedi  the  statute  is 
a  bar^  unless  the  consequential  damage,  the  loss  of  the 
interest,  raised  a  new  cause  of  action,  which  I  think  it  did 
not:  it  merely  operated  as  a  measure  of  damages.  A 
distinction  has  been  taken  between  actions  of  assumpsit 
and  actions  on  the  case ;  but  in  cases  like  the  present, 
the  cause  of  action,  the  original  negligence,  is  the  same, 
whicherer  of  those  two  forms  may  be  adopted  :  and  the 
decisions  in  the  cases  of  assumpsit  apply,  upon  that  very 
principle,  to  cases  of  tort.  The  case  of  Fetter  v.  Beale  (a), 
seems  to  me  to  illustrate  this  position,  and  to  distinguish 
the  present  case  from  that  oi  Roberts  y.  IUad(fi),  and 
Gillon  V.  Boddington  (c),  so  much  relied  on  for  the  plain- 
tiff. That  was  an  action  for  an  assault ;  the  plaintiff  had 
recovered  damages  for  the  assault  in  a  previous  action,  and 
afterwards  a  piece  of  his  skull  came  out,  and  he  brought  a 
fresh  action.  Now,  if  that  consequential  damage  had 
constituted  a  new  cause  of  action,  the  plaintiff  would  have 
been  entitled  to  recover  in  the  second  action ;  but  the 
Court  held  that  he  could  not.  It  was  urged  tha^the  sub- 
sequent damage  was  a  new  matter,  which  could  not  be 
given  in  evidence  in  the  first  action,  when  it  was  not 
known ;  and  it  was  compared  to  the  case  of  a  nuisance, 
where  every  new  dropping  is  a  new  act.  But  Lord  Holt 
said ; — ''  Every  new  dropping  is  a  new  nuisance,  but  here 
is  not  a  new  battery ;  and  in  trespass  the  grievousness  or 
consequence  of  the  battery  is  not  the  ground  of  the  ac- 
tion, but  the  measure  of  the  damages,  which  the  jury 
must  be  supposed  to  have  considered  at  the  trial."  So 
here,  there  was  no  new  negligence.  If  an  action  had  been 
brought  before  default  was  made  in  the  payment  of  the 

(a)  1  Salk.  11.  (6)  16  East,  215.  (c)  1  Carr.  541 . 
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interest,  the  probable  loss  of  the  interest  would  have  been 
part  of  the  measare  of  the  damages,  and  might  have  been 
taken  into  consideration  by  the  jury  as  such :  and  if  the 
plaintiff  had  recovered  in  such  an  action,  the  subsequent 
loss  of  the  interest  would  not  have  constituted  a  new 
cause  of  action.  It  seems  to  me,  therefore,  that  the  de- 
fendant has  made  out  his  plea  of  the  Statute  of  Limita- 
tions, and  that  that  plea  is  a  bar  to  the  action. 

LiTTLEDALB,  J.  was  goue  to  ohambeis. 

Rule  discharged  (a). 

(a)  See  Palmer,  529 ;  1  Sid.  95 ;  Doug.  630 ;  3  P.  Wms.  143, 4 ; 
8T.R.335;  12  East,  452;  2  B.  &  B,  73, 372 ;  2Maiab.485;  and 
Ante,  Yol.  iii.  322.  ' 


Whitchbr  v.  Jambs  Hall. 

by^.'^oS&  Assumpsit.  The  first  count  s^ted,  that  by  articles 
by  ir.  to  take,    of  agreement  made  4th  February,  182^4,  between  plaintiff 

3o\ows  *af  ^  ^^  ^^®  ^^^  P*^>  ^"^  ^^^  Joseph  Hall  and  defendant  of  the 
7/.  io#.  per      other  part ;  plaintiff  agreed  to  let,  and  Joseph  Hall  agreed 

cow,  per  an-  «,         .,,  .         i*    i  *  mt   ir\ 

num,  from  to  take,  the  milkmg  of  thirty  cows,  at  7/.  10s.  per  annum, 
14th  JVftmfljj^,  ^  commence  from  14th  February,  then  instant,  agreeably 
paid  quarterly,  to  the  conditions  thereinafter  specified,  that  is  to  say :— > 
by*a  to^pa*^^  ^^  quarter's  rent  to  be  paid  on  the  said  14th  February, 
tbe^rent;  is  an  and  the  succeeding  quarters  on  1 4th  May,  14th  August, 

and  l4th  November ;  either  party  to  be  at  liberty,  by  no- 
tice,  to  determine  the  agreement  previous  to  the  14th  No- 
vember;  otherwise  that  Joseph  Hall  should  continue  to 
hold  from  year  to  year,  until  such  notice  should  be  given* 
That  defendant  thereby  agreed  to  pay  the  said  rent,  and 
A.°nHwt  prove  ^l^^^^'^poD,  in  consideration  thereof,  and  that  plaintiff,  at 
a  literal  per-  the  instance  of  defendant,  bad  promised  to  perform  the 
the  contract  on  agreement  on  bis  part,  defendant  promised  to  perform  it 
his  part.  Any  on  his  part.    That  afterwards  Joseph  Hall  took  the  milk- 

vanaUon  made  ^ 

in  such  a  contract  by  4*  and  B.,  without  the  consent  of  C.,  discharges  the  latter,  though 

bis  risk  is  not  thereby  increased.  Per  Bayhy  and  HolroydJs,;  Idtiledidef  J.,  dissentiente. 


entire,  and  not 
a  divisible 
contract. 

In  such  a 
contract  C.  is 
a  mere  surety, 
and  in  an  ac- 
tion against 
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iDg  of  the  said  thirty  cows,  and  hdd  and  oi^oyed  the  laaa. 
same  until  the  14th  of  November ,  1824 ;  and  that  although 
plaintiff  had  performed  the  agreement  on  his  part,  de» 
ftndant  had  failed  in  performancoy  and  had  not  paid  the 
rent.  Second  count,  for  the  milking  of  other  cowa,  stated 
to  hare  been  held  and  enjoyed  by  Joseph  Hall,  at  the  in-^ 
stance  of  defendant.  Plea,  non  aaaumpsit,  and  issue 
thereon.  At  the  trial  before  Littledale,J.,  at  the  last  Hamp^ 
ikirt  summer  assizes;  the  agreement  being  prodaced, 
stated  that  Joseph  Hall  was  to  have  thirty  cows  for  the 
dairy  year,  but  the  evidence  shewed  that  the  agreement 
had  not  been  literally  performed  in  that  respect.  It  ap* 
peered  that  on  the  14tb  of  Februaty,  when  the  taking 
oemmeneed,  only  ten  of  the  cows  had  calved;  that  to 
eapply  the  loss  thus  occasioned,  the  plaintiff,  about  March, 
added  two  cows ;  that  shortly  after  that  two  cows  slipped 
their  calves ;  that  in  June  one  cow  died,  and  was  never  re* 
placed ;  that  in  October,  the  plaintiff,  with  the  consent  of 
Joseph  Hall,  took  away  one  cow»  and  afterwards,  in  the 
course  of  the  same  month,  three  others ;  and  that,  upon 
the  average,  Joseph  Hall  had  the  use  of  only  twenty-eight 
cows,  mstead  of  thirty.  These  deviations  from  the  agree- 
meiic  were  all  made  with  the  consent  of  Joseph  Hall,  but 
were  all  unknown  to  tbe  defendant,  who  lived  at  a  dis^ 
tance.  It  was  contended  on  the  part  of  the  defendant, 
that  the  action  was  not  maintaiaable,  first,  because  there 
was  a  variance  between  the  agreement  declared  upon,  and 
thai  given  in  evidence ;  and,  second,  that  the  defendant 
being  only  a  surety  for  Joseph  Hall,  and  the  agreement 
having  been  deviated  from  without  his  knowledge  or  con* 
sent»  he  vrats  rdeased  from  all  liability  under  it.  The 
learned  Judge  overruled  these  objections,  but  reserved  the 
points ;  and  the  plaintiff  obtained  a  verdict  for  the  amount 
of  the  rent  for  so  many  cows  as  Joseph  Hall  actually  bad, 
with  Uberty  fer  the  defendant  to  move  to  enter  a  nonsuit : 
and  a  rule  nisi  having  been  obtained  accordingly, 

Mereweiker,  and  £.  Lawes,  now  shewed  cause.    The 
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1896.  first  qoeBtioD  is,  whether  the  defendant  was  a  principal  or 
a  suk^ty,  quoad  the  agreement.  He  was  clearly  a  princi- 
pal. The  cows  were  let  to  Joseph,  hut  at  the  request  of  the 
defendant,  and  probably  for  his  use  and  benefit ;  and  the 
defendant  expressly  and  absolutely  agreed  to  pay  the.rent 
for  them.  That  constitutes  him  a  principal ;  and  all  the 
facts  of  the  case  i^ee  in  shewing  that  Joseph  stood  in  the 
situation  of  agent  to  the  defendant,  instead  of  the  de« 
fendant  standing  in  the  situation  of  surety  to  Joseph* 
But,  secondly,  even  if  the  defendant  be  a  surety  merely, 
and  not  a  principal,  still  he  is  not  released  by  the  altera^ 
tions  made  in  the  contract,  even  though  made  without  hia 
knowledge  or  consent.  Those  alterations  were  extremely 
sUght,  and  perfectly  immaterial  to  the  real  substance  of 
the  contract ;  they  did  not  tend  to  diminish  the  profit  to 
be  gained  by  Joseph,  nor  to  increase  the  risk  to  be  incur- 
red by  the  defendant :  therefore,  they  did  not  yary  the 
original  situation  of  the  parties,  and  could  not  operate  to 
release  the  defendant. 

C.  F.  Williams,  and  R*  Bayly,  contril.  The  defendant 
was  a  mere  surety,  and  not  a  principal.  He  took  no  bene- 
ficial interest  under  the  agreement,  nor  could  he  by  possi- 
bility derire  any  benefit  from  it.  He  merely  undertook  to 
pay  the  rent,  upon  certain  conditions ;  those  conditions 
have  been  infringed  by  the  alterations  made  in  the  agree- 
ment by  the  plaintiff  and  Joseph,  without  the  defendant's 
knowl^e  or  consent :  therefore,  his  undertaking  is  waived, 
and  his  liability  gone.  Whether  the  alteration  of  the 
agreement  tended  to  the  advantage  or  disadvantage  of  the 
defendant,  or  was  calculated  to  increase  or  diminish  his 
risk,  is  perfectly  immaterial ;  no  one  is  entitled  to  decide 
that  question  but  the  surety  himself,  and  the  Court  are 
not  at  liberty  to  entertain  it.  If  it  is  once  held,  that  a 
contract  nmy  be  varied  behind  the  back  of  the  surety, 
there  will  be  no  limits  to  questions  of  this  kind,  and  it  will 
be  impossible  to  draw  any  precise  line  by  which  they  can 
be  answered.    The  surety  is  the  only  person  to  answer 
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guch  a  question ;  though  all  the  world  may  eoncar  ia  i826. 
thinking  the  alteration  beneficial  to  him,  he  may  be  of  the 
opposite  opinion,  and  he  has  a  right  to  be  consulted,  to 
form  his  own  judgment,  and  to  act  accordingly.  The 
cases  upon  this  point  are  numerous  and  decisiye.  In 
Barker  v.  Parker  (a),  it  was  held  that  a  bond  with  a  con* 
dition  that  a  clerk  should  feithfully  8er?e  and  account  for 
money  to  the  obligee,  did  not  make  the  obligor  liable  for 
money  received  by  the  derk  in  the  senrice  of  the  obligee's 
executor.  In  Pidcock  v.  Bishop  (b),  where  a  surety  gave 
a  guaranty  to  A.  for  goods  to  be  sold  to  J3.,  and  by  a 
secret  agreement  between  A.  and  jB.,  the  latter  consented 
to  pay  more  than  the  market  price  of  the  goods,  in  satis^ 
faction  of  an  old  debt ;  it  was  hdd  that  this  was  a  fraud 
upon  the  guarantee,  and  discharged  his  liabQity.  •  In  LewU 
V.  Jones  (c),  where  a  cr^itor  signed  an  agreement  to  ac- 
cept a  composition  for  a  debt,  on  having  a  joint  note  from 
the  debtor  and  his  father  tor  the  composition:  it  was  held 
that  this  was  an  accord  and  satisfaction  of  the  original 
debt,  and  that  the  indorser  of  a  note  by  which  the  debt  was 
originally  secured,  could  not  be  sued  for  the  reudue  of 
the  debt.  These  are  decisions  of  this  Court,  and  there  are 
equally  strong  decisions  upon  the  point  in  Equity.  In  Rees 
▼.  Berrington{d)f  it  was  laid  down  as  law,  that  any 
change,  either  of  the  party,  or  the  subject  matter,  to  which 
the  liability  of  a  surety  applies,  must  have  the  consent  of 
the  surety ;  and  it  was  held,  that  the  obligor,  as  surety  in 
a  bond,  was  discharged  by  time  having  been  given  to  the 
principal.  In  Eyre  v.  Bartrop  (e),  which  was  the  case  of 
an  annuity,  the  surety  was,  upon  the  same  principle,  held 
to  be  discharged  from  all  future  as  well  as  all  past  arrears. 
And  in  Samuel  v.  Howarth  (/),  the  guarantee  for  the  pay- 
ment of  the  price  of  goods  was  held  to  be  discharged  by 

(a)  1  T.  R.  287.  {(£)  2  Veaey,  jun.  540. 

ip)  Ante,  vol.  v.  505.  («)  3  Madd.  122. 

(f)  Ante,  vol.  vi.  567.  4  B  &  C.        (/)  2  Meriv.  272. 
506. 
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1826.  tbe  eceditor  giving  time  io  the  debtor>  although  tiie  act  of 
glTing  bim  time  mi^t  have  been  beneficial  to  the  guaran- 
tee ;  and  the  Court  refused  to  entertain  that  queBtiotn^  as* 
signing  as  the  reaaon»  that  the  guarantee  was  the  proper 
person  to  deeide  it,  and  was  entitled  to  judge  for  himself. 
{^Uttkdale,  J.  It  was  held  in  Daney  v.  Prendergraa  {a\ 
that  it  is  not  any  defence  at  law  to  an  action  on  a  bond 
against  a  surety,  that  by  a  parol  agreement  time  has  been 
given  to  the  principal].  That  case  involved  a  mere  qoes* 
tion  of  pleadings  and  does  not,  therefore,  apply  to  the  pre* 
sent ;  besides,  the  ground  a£  the  decision  there  was^  the 
general  rule  of  common  lasr,  which  requires  that  the  obli- 
gation created  by  ad  insthimeot  under  seal,  shall  be  die* 
charged  by  foree  of  an  instrument  of  equal  validity.  ILit" 
ihdale,  J. .  There  has  certainly  been  a  substantial  perform^- 
aace  of  the  original  contract  bere,  and  tihat  is  suifieieiit  to 
oontinne  die  defendiemt's  liability,  even  if  he  is  a  surety : 
Frmchr.  Campbell  (b).  There  bills  were  drawn  by  ii., 
in  Englandf  on  B.,  in  IndiOf  pa3raUe  sixty  days  after 
sight,  and  a  bond  was  entered  into,  conditioned  to  be  void, 
if  the  bills  should  be  duty  paid  in  Indian  or  come  back  to 
England  duly  protested  for  non-payment,  and  the  amount 
of  them  paid  by  the  obligor  widiin  a  certain  time  after 
tkey  should  be  produced  so  protested.  When  the  bills 
aimed  in  India,  the  drawers  had  left  the  place,  and  their 
agents  refused  to  accept  tbem«  The  bills  were  then  pro- 
tested in  India  for  non-acceptance,  and  sent  back  to  Eng-^ 
land  so  protested ;  and  some  of  them  being  presented  to 
the  drawer  for  payment^  were  protested  for  non'-payment 
here.  In  debt  on  the  bond,  the  court  of  Common  Pleas 
held,  that  for  the  bills  returned  protested  for  non-accept^ 
ance,  and  not  presented  and  protested  for  non-payment 
here,  the  obligor  was  not  liable ;  but  for  those  which  were 
protested  for  non-payment  here,  he  was  liable :  this  being  a 
substantial  performance  by  the  obligee  of  his  undertaking 
according  to  the  condition  of  the  bond].    That  decision 

(a)  5  B.  &  A.  187.  (h)  2  H.  B.  163. 
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of  the  OommoQ  Pieas  ynm  oveiwruled  in  tbe  King's  Bench,        i826. 
in  the  subsequent  case  of  Cumpbell  v.  Fremch,  in  €rrQr{d^. 


Batle  Y,  J. — I  am  of  opinion  that  the  rule  Ibr  entering 
ft  nonsuit  in  this  case,  ought  to  be  made  absolute.  It 
seems  to  me  clear,  that  the  defendant  was  a  aiorety,  and  a 
flurety  only.  No  pait  of  the  contidemtion  moved  to  the 
defendant ;  the  only  oonsideratian  was  the  benefit  to  be 
derived  by  Josq^h.  The  agreement  was  for  the  milking 
of  thirty  cowfl^  to  be  let  by  the  plaintiff  te^  and  taken 
by  Joseph  :  all  that  the  plaintiff  did  was  to  undertake  to 
pay  the  rent.  Was  this  an  entire^  or  a  divisible  contract? 
If  it  was  entire,  the  defendant  was  entitled  to  iosisit  thajt 
Jouph  should  have  thirty  cows,  during  tibe  whble  period 
of  the  hiring ;  but  it  appears  he  never  had  thirty :  there* 
fore  the  contract  was  ne^trer  perfiirmed  by  tiie  plaintiff,  and 
in  that  view  of  the  case  be  is  precluded  irom  "r">fn^»i^^g 
thk  action.  If  it  was  divietble,  the  plaintiff  mighty  no 
doubt,  recover  for  so  many  cows  as  he  supplied;  provided 
there  was  no  deviation  from  die  original  oontmet*  I.aax 
of  opinion  that  this  was  an  entire  eoatract ;  and  if  it  was 
entire  in  its  inception,  the  parties  were  bound  so  to  con* 
tinue  it  throughout  its  performance.  Have  they  done  so  ? 
Clearly  not.  A  new  bargain  was  entered  into  between  the 
plaintiff  and  Joseph,  to  which  the  defendant  was  no  party^ 
for  he  was  wholly  ignomnt  of  it ;  and  that  new  bargain 
could  be  binding  only  on  those  who  were  parties  to  it. 
If  it  was  intended  to  be  binding  on  the  def^adant,  it 
should  have  been  communicated  to  him,  and  he  should 
have  been  asked  whether  he  chose  to  continue  his  Uabitityi 
The  new  bargain  may  have  produced  no  retf  diffeience  in 
the  profit,  the  risk,  or  the  liability  of  any  of  the  parties ; 
but  still  the  defendant^  as  a  surety,  was  entitled  to  be 
consulted  upon  the  subject,  and  to  have  an  opportunity  of 
exercising  his  own  choice  and  judgment  in  the  matter. 
The  quantum  of  difference  is  not  the  question  in  the  case ; 

(c)  6  T.  R.  200. 


WBITCBEa 

V. 

Hall. 
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1 826.       ^{ie  question  is,  whether  the  new  agreement  is  part  and 
Whitcbsr     fMUK^el  of  the  old.    If  it  is,  the  defendant  is  bound  by  it ; 

^-  if  it  is  not,  he  is  discharged :  and  it  is  just  that  he  should 

be,  for  the  plaintiff  might  have  avoided  the  difficulty  by 
consulting  the  defendant  before  he  varied  the  contract. 
The  case  of  Heard  v.  Wadham  (a),  seems  to  me  to  bear 
upon  the  present.    There  A.  covenanted  that  he  would, 
on  or  before  a  certain  day,  convey  to  B.,  by  such  con- 
veyance as  B/<  counsel  should  advise,  certain  lands;  in 
consideration  of  which  B.  covenanted  to  pay  money  and 
teserve  rents  to  il.    It  was  held  that  A.  could  not  main- 
tain  covenant  against  B.,  without  averring  such  a  con- 
veyance, or  a  readiness  to  convey  to  JB.,  on  or  before  the 
day,  all  the  lands,  but  that  B.  prevented  him  by  some  act 
or  neglect  of  his.     And,  that  it  was  not  sufficient  to 
maintain  covenant,  to  shew,  that  after  the  day  B*  ac- 
cepted a  conveyance  of  ground  rents  in  Ueu  of  part  of 
the  land,  and  accepted  that  and  a  conveyance  of  the  other 
part  in  lieu  of  the  conveyance  covenanted  to  be  made  by 
A.;  for  that  was  a  substitution  of  a  different  agreement 
by  parol,  to  which  the  covenant  did  not  apply.    What  is 
the  principle  of  that  case  ?    That  the  substitution  of  a 
new  agreement,  will  not  bind  the  parties  to  the  old,  which 
applies  to  this  case,  because  here  a  new  bargain  has  been 
substituted  for  the  old  bargain.    The  same  principle  was 
recognised  and  acted  upon  by  this  Court,  in  reversing  the 
judgment  of  the  Court  of  C.  P.,  in  French  v.  Campbell. 
Undoubtedly,  there  have  been  cases,  in  which  the  ques- 
tion, whether  the  original  contract  has  not  been  substan- 
tially performed,  has  been  entertained,  so  far  as  ascertain- 
ing whether  there  was  an  equivalent  in  one  form  to  the 
departure  in  another.    But,  the  defendant  here  being  a 
mere  surety,  those  cases  do  not  govern  the  present ;  be- 
cause though  the  substituted  contract,  being  accepted  by 
the  principal  as  an  equivalent,  may  be  binding  on  him,  it 
still  cannot  bind  the  surety,  unless  made  with  his  know- 

(a)  1  East,' 619. 
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ledge  and  consent.    For  these  reasons  I  think  tbede-        ibsg. 

fendant  in  this  case  is  discharged  from  all  liability,  and  *  ^^v^^ 

that  the  action  cannot  be  maintained.  nircHKa 


Hall. 


HoLROYD,  J. — I  am  of  the  same  opinion.  I  consider 
the  defendant  as  surety  only  for  the  perfonnance  of  the 
original  agreement  That  was  a  contract  for  thirty  cows^ 
and  was  an  entire  contract.  The  defendant  undertook  to 
pay  the  whole  rent  for  thirty  cows,  and  the  supply  of 
thirty  cows  to  Joseph  Hall,  was  an  entire  consideration, 
and  the  only  one,  if  any,  Aioying  from  the  plaintiff  to  the 
defendant.  The  expression  of  *■  7L  lOt.**  per  cow/'  does 
not  make  this  a  divisible  contract,  for  that  has  reference 
only  to  the  measure  of  the  rent,  not  to  the  nature  of  the 
contract.  Then,  the  original  contract  being  entire,  and 
the  defendant  being  a  surety  for  its  performance,  he  is 
liable  no  further  than  his  original  engagement ;  and  as  a 
new  contract  has  been  substituted,  without  his  knowledge 
or  consent,  he  is  relieyed  from  that  engagement,  and  dis- 
charged from  all  liability.  The  rule  applicable  to  surren- 
ders in  law,  is  applicable  also  to  the  present  case,  namely, 
that  the  acceptance  of  a  new  lease,  by  parol,  is  a  surren- 
der in  law  of  the  former  lease,  although  that  former  lease 
be  by  indenture:  Com.  Dig.  Surrender,  (I*  1).  I  agree, 
therefore,  that  a  nonsuit  must  be  entered  in  this  case. 

LiTTLEDALE,  J. — I  wss  of  opiniou  at  the  trial  that  the 
plaintiff  was  entitled  to  recorer.  I  thought  that  the  origi- 
nal contract  had  been  substantially  performed,  for  the 
variation  introduced  appeared  to  me  in  effect  to  be  rather 
in  furtherance  than  in  violation  of  it.  That  variation 
seemed  to  me  to  be  so  trifling  as  to  come  within  the  maxim 
de  minin^is  non  curat  lex,  and  therefore  to  present  no  ob- 
stacle to  the  plaintiffs  right  to  recover.  I  am,  after  much 
consideration^  of  the  sai^e  opinion  now,  though  my  de- 
ference and  respect  for  the  reasons  expressed  upon  the 
subject  by  my  learned  brothera,  cannot  but  make  me 
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1886«        doobtfal  tiboQt  the  propriety  of  my  own.    Tbefe  Beem  to 
me  to  be  tvo  matters  for  enquiry  here ;  first,  what  was  the 
operation  of  the  original  sgreement  upon  Josef  h  Hall,  the 
principal ;  and  second,  what  was  its  operation  upon  the 
defendant^  the  snurety :  fcM:  that  he  was  a  surety^  and  no 
iBOre^  I  fiilly  admit,  and,  consequently*  I  admit  also  that 
unless  Jouph  is  still  liable  under  that  agreement,  the  de- 
fendant cmmot  be.    The  agreement  is  for  the  milking  of 
thirty  cows^  at  72.  10«,  per  cuw^  per  annum,  and  I  think 
the  ezpreasion,  '^  per  cow/'  renders  this  a  divisible,  and  not 
an  entire  contract.    It  is  said,  that  as  the  plaintiff  never  ac- 
taaQy  fiimished  the  whole  thirty  cows,  he  has  never  per- 
formed the  contract  on  his  part,  and  ia  therefore  not  in  a 
condition  to  maintain  this  action.    If  this  is  a  divisible  con- 
tract,  that  objection  fails,  and  it  seems  to  me,  both  upon  prin- 
ciple and  authority,  that  it  is.  AUthe  cases  bearing  upon  this 
point. are  cettacted  and  considered  in  that  of  Ritchie  v. 
Aikinnm  (d),  wfaidi  appears  to  me  to  be  a  decisive  authority 
kk  favonr  of  the  present  plaintiff.    There  the  mastor  and 
fieighter  of  a  vessel  of  400  tons,  mutually  agreed  in  writing 
that  the  ship,  being  every  way  fitted  for  the  voyage,  should 
wath  att  convenient  speed,  proceed  to  St^  Peter$burg,  and 
diere  load  from  the  finaighter's  fodnvs  a  complete  cargo  of 
hemp  and  iron,  and  proceed  therewith  to  hondon,  and  dip- 
liver  the  mxme  on  being  paid  freight,  for  hemp  6/.  per  ton, 
for  iron  &s,  per  ton,  &c.;  one  half  to  be  paid  on  right 
delivcffy,  the  other  at  thcee  months.    It  was  held,  that  the 
delivery  of  a  complete  cargo  was  not  a  condition  precedent; 
but  that  the  master  might  recover  freight  for  a  short 
GBvgo  at  the  stipulated  rates  per  ton;  the  freighter  having 
his  vemedy  in  damages  for  such  short  delivery.     Lord 
EBenborough  said,  ''The  rule  was  welt  laid  down  by 
Lord  Mamfi/eld  in  Boon  v.  Effre{b),  that  where  mutual 
covenants  go  to  the  whole  of  the  consideration  on  both 
sides,  they  ave  mutual  conditions,  the  one  precedent  to  the 
other;  but  where  the  covenants  go  only  to  a  party  there  a 

(a)  10  Bast,  206.  {h)  1  H.  Bl.  273. 
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remedy  lies  on  the  covenanty  to  leoover  damages  fbr  the  ibs6.- 
breach  of  it;  but  it  is  ncvt  a  condition  precedent/'  Le 
Blanc,  J.,  said,  ^'Tbe  rale  was  laid  down  in  Boon 
y.  Eyre,  and  approved  by  this  Court,  in  Campbell  r. 
Jone$(a),  and  by  the  court  of  Common  Pleas  in  ike 
Duke  of  Si.  Albam  ▼•  Shore  (6),  that  where  a  coTenant 
goes  to  the  whole  of  the  consideratioin  on  both  sides»  Aeee 
it  is  a  condition  precedent:  but  where  it  does  not  go  to 
the  whokw  but  only  to  a  part,  there  each  party  must  resort 
to  his  separate  remedy  for  the  breach  of  the  contraet  by 
the  other.  Here  it  is  dear  that  the  delivery  of  a  oomplete 
cargo  does  not  go  to  the  whole  conuderatioa  of  the 
freight;  because  the  fidlnre  of  brmging  home  one  ton  less 
than  the  fall  quantity  of  400  tons,  would  prevent  the 
phnntiff  from  rsooveiing  for  the  300  tons  which  he  might 
have  brou^t  over.  The  loss  on  his  part  by  such  a  con^ 
stniction  would  hear  xio  sort  of  propcstion  to  the  injury 
sttflfered  by  the  defendant.  The  fair  construction,  therefbce^ 
is^  that  the  plaintiff  should  recover  freight  for  what  he  has 
perfonned ;  and  that  the  defendant  should  have  a  remedy 
against  him  for  that  which  he  hss  not  performed^  and 
which  bje  ought  to  have  done.''  So  here,  the  agreement  to 
allow  JoMeph  Hall  to  have  the  milking  of  the  entire  number 
gf  thirty  oow9»  does  not  go  to  the  whde  consideration,  which 
is  the  rent ;  and  if  it  did,  the  failure  of  furnishing  .one 
cow  less  tbsa  the  whole  thirty,  would  prevent  the  phiintiff 
from  recovering  fbr  the  29  which  he  mi^t  have  furnished. 
The  fair  constructton  of  the  contract  seems  to  me  to  b^ 
that  Joseph  HaU  is  liable  to  pay  for  such  of  the  30  cows 
as  he  has  had,  upon  the  same  principle  as  tho  freighter  in 
RUchie  v.  Aikimon,  was  held  liable  to  pay  for  so  many 
tons  of  the  cargo  as  were  brought  home ;  and,  therefore,  I 
am  of  opinion,  that  an  action  would  be  maintainable 
against  Joseph  Hall,  upon  the  original  agreement.  It  has 
been  said  that  the  rule  applicable  to  surrenders  in  law,  ap- 
plies also  to  this  case ;  and  C<Mn.  Dig.  Surrender,  (I.  1), 

(o)  a  T.  R.  573,  *  (b)  1  H.  Bl.  278.      * 
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1826.  haa  been  cited  ;  but  in  the  same  anthor»  Surrender  (I.  2), 
it  is  expressly  said^  that  if  a  lessee  surrenders  part  of  the 
estate^  or  accepts  a  new  lease  of  part,  it  will  be  a  surrender 
only  for  that  part.  I  confess,  I  do  not  see  much  resem- 
blance between  the  two  cases,  but,  admitting  them  to  be 
analogous,  the  new  agreement  in  this  case  relating  to  two 
cows  only,  left  the  original  agreement  relating  to  28  cows 
perfectly  untouched.  Then  if  the  plaintiff  could  hare 
maintained  an  action  against  Joieph  Hall  upon  the  original 
agreement,  the  question  is,  what  effect  the  new  agreement 
has  had  upon  the  defendant  as  the  surety.  The  general 
rule  is,  that  where  the  original  contract  is  substantially 
altered,  without  the  consent  of  the  surety,  he  is  discharged ; 
and  there  are  many  cases  where  it  has  been  held,  that  if 
the  principal  gives  time  to  his  debtor,  he  discharges  the 
surety ;  and  for  this  reason,  that  by  giving  time  he  de- 
prives the  surety  of  the  chance  of  recovering  against  the 
other  party.  So,  if  the  holder  of  a  bill  of  exchange  gives 
time  to  the  acceptor,  the  indorser  is  discharged.  So,  in 
Eyre  v.  Bartrop  (a),  where  time  was  given  to  the  grantee 
of  an  annuity,  it  was  said,  that  if  any  arrangement  is  made 
between  the  debtor  and  the  creditor,  altering  the  situation 
of  the  surety,  the  surety  is  released*  So,  in  Davey  v« 
Prendergrass  (Jb)  it  was  held,  that  it  was  no  defence  at  law 
to  an  action  on  a  bond  against  a  surety,  that  by  a  parol 
agreement  time  had  been  given  to  the  principal.  The  lat- 
ter case  went  from  this  Court  into  the  Court  of  Equity, 
the  surety  having  filed  a  bill  to  restrain  the  action  upon 
the  bond,  and' to  have  it  delivered  up,  upon  the  ground 
that  time  had  been  given  to  the  principal,  without  the 
surety's  consent :  but  as  it  did  not  appear  that  the  situa- 
tion of  the  surety  had  been  rendered  worse  in  consequence, 
it  Was  held,  that  he  was  not  discharged  (c).  There  are 
cases  in  which  the  surety  has  been  held  to  be  discharged,  on 
the  ground  of  fraud,  and  with  the  principle  of  those  cases  I 
agree;  but  the  fraud  must  be  distinctly  proved  :  and  here, 

(fl)  3  Madd.  221.        (6)  5  B.  &  A.  187.        (c)  6  Madd.  124. 
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it  seems  dear  to  me  that  no  fraud  whatever  was  inteDded. 
I  think,  that  in  order  to  discharge  a  surety  by  a  variation  in 
the  contract,  it  must  be  a  material  variation,  and  such  as 
substantially  alters  the  relative  situation  of  the  parties.    In 
this  case,  in  does  not  appear  to  me,  that  the  situation  of 
the  surety  has  been  materially  altered.    Suppose  one  man 
agreed  to  supply  another  with  cloth  for  a  year,  at  the  rate 
of  twenty  bales  per  week,  and  there  is  a  surety  to  the 
agreement;    and   the  principals   afterwards  agree   that, 
during  some  weeks  in  the  year,  only  ton  bales  shall  be 
supplied^  and  during  others,  30:   so  that  at  the  end  of 
the  year  the  same  quantity  will  be  supplied :  would  such 
a  variation  in  the  agreement  make  any  alteration  in  the 
situation  or  liability  of  the  surety  ?     I  think,  clearly  not. 
Or,  suppose  landlord  agrees  to  let,  and  tenant  agrees  to 
take,  100  acres  of  land,  with  a  surety  for  the  payment  of 
rent,  and  the  tenant  not  finding  it  convenient  to  take  the 
whole  100  acres,  takes  in  fact  only  50 ;  would  the  surety 
be  discharged  ?     Certainly  not,  for  the  change  is  for  his 
benefit.     I  think  the  real  question  in  all  these  cases  is, 
whether  the  original  contract  has  been  substantially  per- 
formed ;  and  that  where  it  has,  the  surety  has  no  right  to 
complain^  either  in  law  or  equity.     Or,  suppose,  in  this 
case,  the  plaintiff  had  declared  upon  the  original  agree- 
ment to  let  30  cows  for  a  year,  and  had  proved  an  agree- 
ment to  let  28    during  one  part   of  the  year,  and  32 
during  another ;  so  that,  upon  an  average,  the  defendant 
would  have  30  cows  during  the  whole  year ;  would  that 
have  been  a  variance  ?    I  think  clearly  not :  the  two  agree- 
ments are  substantially  and  in  effect  the  same.    Thus,  in 
Barbcy  q.  t.  v.  Parker  (a),  in  an  action  for  the  penalty  of 
the  stotute,  12  Ann.,  c.  16,  the  declaration  stated  a  specific 
sum  of  money  to  have  been  lent,  -(in  which  the  usury  con- 
sisted) ;  but  the  evidence  was,  that  the  loan  was  part  in 
money  and  the  rest  in  goods  of  a  known  value,  which 
the  party  r^eiviug  the  loan  agreed  to  take  as  cash  :  and 
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1826.        this  was  held  good  evidence  to  support  tbe  dedaratum.   In 

^^^'       Hands  v.  Burton  (a)»  proof  that  the  defendant  agreed  to 

V.  sell  his   horse,    lerarranted  sound,    to   the  pbintiff,   for 

Hill.  gi/.  10s.,  and,  at  the  same  time  agreed  that  if  the  plain- 
tiff would  take  the  horse  at  that  value,  he,  the  defen- 
dant, would  buy  another  horse  of  the  plaintiff's  bro- 
ther for  14/.  IA$.,  and  that  the  difference  only  should 
be  paid  to  the  defendant,  was  held  sufficient  to  support  a 
count  charging  only,  that  in  consideration  that  the  {daintiff 
would  buy  of  the  defendant /a  horse  for  31 L  IO5.,  the  de- 
fendant promised  that  it  was  sound,  and  that  in  fact  the 
plaintiff  did  buy  the  horse  for  that  price,  and  did  pay  to 
the  defendant  the  31/.  10s.  These  cases  shew  that  a  slight 
variation  will  not  of  itself  vitiate  a  contract,  but  that  where 
the  contract  declared  upon,  and  the  contract  performed,  are 
substantially,  though  not  literally,  the  same,  there  is  no 
variance.  Here,  the  variation  was  sli^t,  and  the  sub* 
stituted  contract  was  substantially  the  same  as  the  original 
contract;  it  seems  to  me,  therefore,  that  performance  of 
the  substituted,  was  substantially  performance  of  the 
original  contract,  and  consequently,  that  the. surety  is  not 
released  from  his  liability.  Had  the  original  agreement 
been  put  an  end  to  entirely,  I  admit  that  the  surety  would 
have  been  discharged;  but  the  new  agreement  related 
only  to  the  two  cows :  the  original  agreement  continued  as 
to  the  28.  Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover  pro  rati  for  the  28 
cows,  and  consequently,  that  there  ought  not  to  be  either 
a  nonsuit  or  a  new  trial  in  this  case;  but  as  my  two  , 
learned  brothers  are  of  a  different  opinion,  the  rule  for 
entering  ft  nonsuit  must  of  course  be  made  absolute. 

Judgment  of  nonsuit. 

(a)  9  East,  349. 
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Doe,  on  the  demise  of  Ann  Llotd,  v.  C.  Powell, 
J.  Davies,  and  J.  Thomas,  assignees  of  Thomas 
Llotd,  a  bankrapt. 

1826. 

J.  HIS  was  an  action  of  ejectment,  to  recover  the  posses-  Proviso  in  a 
Bion  of  a  farm,  messaages,  and  lands,  i|ituate  in  the  parish  ^^  ^J  J[^ 
of  Win^anlow,  in  the  county  of  Salop,  and  formerly  in  the  theleaseshould 
occupation  of  the  bankrupt,  Thomas  Lloyd.  At  the  trial,  lessee  assigned 
before  Garr&w  B.,  at  the  Salop  summer  assizes,  1825,  the  ;jithouUicen8e. 
caae  was  this.  By  deed  of  20th  'November ^  1796,  the  deed  assigned 
lessee  of  the  plaintiff,  Ann  Lloyd,  covenanted  with  the  ^  S|j|[i^~|*'^" 
bankrupt,  Thomas  Lloyd,  that  she  would,  when  there-  personal,  to 
unto  requested  by  him,  demise,  lease,  set,  and  to  farm  bene^of 'his 
let  to  him,  the  premises  described  in  the  declaration,  for  creditors ;  and 

was  afterw&rds 

41  years,  at  the  annual  rent  of  200/.     Proviso,  that  if  declared  a 


the  rent  th^by  reMrred,  or  any  part  thereof,  should  be  ^^"Y^TI  * 
nikpaid  for  21  days  next  after  either  of  the  days  ap-  the  deed  of  as- 
pointed  for  payment  thereof,  or  if  T.  L,,  his  executors,  J^aS^^^ba^ 
or  addiitiistrat(»B,  should  grant,  assign  over,  pass  away,  or  niptcy,  and 
dqpart,  the  mesMages.  ndU,  kods,  tenements,  and  pre-  Ztn^^ 
misea,  thereby  agreed  to  be  demised,  or  any  part  thereof,  op®^^  "  » 
for  aU  or  any  part  of  the  said  term,  to  any  person  or  per-  ance  of  the 
sons  whomsoever,  without  the  consent  of  the  said  A.  L.  e?t*under°the" 
thereto  first  had  and  obtained  in  writing,  that  then  and  in  lease.     And, 
either  of  the  said  cases,  it  should  and  might  be  lawful  to  tharitdid  not 
and  for  the  said  A.  L.  into  the  said  premises  to  re-enter,  ^©rk  a  forfei- 

tUTC 

and  from  thenceforth  that  deed,  and  every  thing  therein 
contained  should  cease,  determine,  and  become  void,  any 
thibg  therein  cobtained  to  the  contrary  notwiihiltanding. 
In  pmBuance  of  this  deed,  T.  L.  entered  upon  the 
premises,  and  continued  in  the  possession  of  them  until 
his  banimiptcy,  in  April,  1826,  having  paid  the  rent 
up  to  Michaelmas,  1824.  In  January,  1826,  being  in 
embarrassed  circumstances,  he  executed  an  assignment  of 
all  his  pioperty,  reah  and  personal,  to  trustees,  who  acted 

d2 
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1826.  under  the  assignment,  until  April,  1825,  when  a  docket 
was  struck  against  T.  L.;  and  on  the  16th  of  that  month, 
a  commission  of  bankrupt  issued  against  him,  und» 
which  he  was  duly  declared  a  bankrupt,  and  a  messen- 
ger took  possession  of  the  premises,  sold  the  effects,  and 
has  remained  in*  possession  ever  since.  For  the  lessor  of 
the  plaintiff  it  was  contended,  that  the  execution  of  the 
deed  of  assignment,  in  January,  1825,  was  a  forfeiture  of 
the  lease.  For  the  defendant  it  was  contended,  that  the 
deed  of  assignment  was  an  act  of  bankruptcy,  and  was 
therefore  null  and  void ;  and  consequently,  that  T.  L. 
never  had  voluntarily  assigned  over  his  interest  in  the  pre- 
mises. The  learned  Judge  inclining  to  the  latter  opinion, 
^  __ 

directed  a  nonsuit,  but  gave  the  lessor  of  the  plaintiff  leave 
to  move  to  enter  a  verdict.  In  ilficAa«/iniu  term  last,  a 
rule  nisi  was  obtained  for  that  purpose. 

Campbell  and  Russell,  shewed  cause.*^  The  deed  of  as- 
signment to  trustees  for  the  benefit  of  creditors  was  wholly 
null  and  void.  It  conveyed  no  interest  whatever  to  the 
trustees ;  and  did  not  operate  as  a  conveyance  of  the  te- 
nant's interest  in  the  premises.  The  execution  of  that 
deed  of  assignment  was  an  act  of  bankruptcy.  Now  the 
property  of  a  bankrupt  vests  in  his  assignees,  by  virtue  of 
the  assignment  to  them,  from  the  moment  when  he  com- 
mitted an  act  of  bankruptcy ;  therefore,  from  the  moment 
when  Lloyd  executed  the  deed  of  assignment  to  trustees, 
all  his  interest  in  the  premises  passed  from  him,  and  vested 
in  the.  defendants :  and  vested  in  them,  not  as  assignees 
under  the  deed,  but  as  assignees  under  the  commission,  by 
operation/Of  law,  and  by  force  of  the  bankrupt  acts.  But 
it  is  clear  that  an  assignment  by  operation  of  law,  will  not 
work  a  forfeiture  of  a  lease ;  Doe  v.  Carter  (a).  Doe  v.  Be^ 
van{b) ;  therefore,  it  follows,  that  there  has  been  no  for- 
feiture of  the  lease  in  this  case.  The  law  leans  against 
forfeitures ;  and  the  Court  will,  if  possible,  hold  the  pro- 
perty to  have  passed  by  those  means  which  do  not  include 

(a)  8  T.  R.  57.  (6)  3  M.  &  S.  353. 
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a  forfeiture:  now  that  is  possible  here»  for  if  the  defend-         1826. 

ants  take    as   assignees  under  the  commission^   no  for-  ^-^-^^ 
feiture  is  worked ;  but  the  deed  of  assignment  cannot  be  „. 

allowed  to  operate  without  working  a  forfeiture.  Powell. 

• 

W»  £.  Taufiton,  and  G.  R.  Cross,  contriL.     First,  even 
if  the  deed  of  assignment  was  void  as  a  conveyance  of  the 
property  to  the  trustees,  still  it  was  valid  as  against  Uoyd, 
and  its  legal  operation  was  to  divest  him  of  his  interest  in 
the  premises,  and  to  constitute  his  assignees  under  the 
commission  tenants  of  the  lessor,  against  her  will.    That 
was  precisely  the  operation  which  the  lessor  intended  by 
means  of  the  proviso  to  prevent;  consequently,  the  deed 
of  assignment  was  a  breach  of  the  proviso,-  and  a  for- 
feiture of  the  t  lease.    Second,  as  against  X/cycI  himself, 
the  deed  was  a  valid  conveyance  of  his  property  to  the 
trustees.     It  clearly  operated  as  such  at  the  period  of  its 
execution  in  January,  and  it  as  clearly  continued  to  ope- 
rate as  such  down  to  April,  when  the  commission  was 
sued  out.    The  proviso  is  extremely  large ;  it  not  merely 
gives  a  power  of  re-entry  for  any  breach  committed,  but 
declares,  that  "  from  henceforth  "  the  lease,  shall  not  be- 
come voidable,  but  "  shall  cease,  determine,  and  become 
void.'*    The  assignment,  therefore,  being  a  breach  of  the 
proviso,  the  lease  from  that  moment  was  void ;   it  was  a- 
nullity  ;  it  ceased  to  exist :  and  a  forfeiture  was  not  only 
worked   before  the  commission   issued,   but  would  have 
been  equally  worked,  if  the  commission  had  never  issued 
at  all.     If  this  be  not  so,  is  was  dependent  upon  the  fu- 
ture contingency  of  a  commission  issuing  or  not,  whether 
the  lease  would  be  void  or  not ;  but  it  would  surely  be 
preposterous  to  contend,  that  a  lease  once  forfeited  by  a 
breach  of  a  condition,  can  be  afterwards  revived  as  a  valid 
lease  by  the  happening  of  a  contingency :  or  that  a  com- 
mission of  bankrupt  can  have  the  effect  of  giving  a  re- 
newed existence;  to  that  which  has  before  absolutely  ended 
and  ceased  to  exist.    A  commission  of   banknipt  may 
avoid  that  which  would  otherwise  be  valid ;  but  it  cannot 
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1826.        give  validity  to  that  which  has  once  been  made  absolutely 
^'^^       void.    It  is  notevery  deed  conveying  away  the  property  of 
V.  a  party,  that  is  an  act  of  bankruptcy ;  the  bankrupt  laws 

Powell,  extend  only  to  fraudulent  conveyances.  A  fraudulent  con- 
veyance is  that  by  which  a  man  conveys  away  all  his  pro- 
perty ;  and  it  is  upon  that  principle,  that  the  law  holds  it 
fraudulent  as  against  creditors,  and  constitutes  it  an  act  of 
bankruptcy:  but  if  the  argument  on  the  other  side  is 
correct,  the  deed  of  assignment  is  absolutely  void :  it  passes 
no  interest;  it  conveys  no  property ;  and,  as  a  necessary 
consequence,  it  is  no  act  of  bankruptcy,  and  the  de- 
fendants have  no  title  to  the  premises,  and  no  defence  to 
this  action. 

This  case  was  argued  at  the  sittings  previously  to  Hilary 
term,  before  Holroyd  and  LiitUdak,  Js.,  when  the  Court 
took  time  for  consideration.  Several  other  points  were  then 
discussed,  but  as  the  opinion  of  the  Court  proceeded  exclu- 
sively upon  that  stated  above,  it  was  thought  superfluous 
to  refer  to  the  others  in  the  report  of  the  case.  Judgment 
was  now  delivered  by 

HoLROTD,  J. — This  was  an  action  of  ejectment  brought 
for  a  forfeiture  alleged  to  have  been  committed  by  the  les- 
sor of  the  plaintiffs  son,  who  had  entered  upon  and  paid 
rent  for  the  premises,  and  so  become  tenant  from  year  to 
year  to  his  mother,  under  an  agreement  between  them  for 
a  lease  to  him  for  a  long  term  of  years.  That  lease  was 
never  exeeuted,  but  was  to  have  been  granted  subject  to  a 
proviso  for  re-entry,  and  to  a  condition,  among  others> 
that  the  lease  should  be  void  upon  the  lessee's  assigning 
or  demising  the  whole  or  any  part  of  the  premises  without 
the  license  of  the  lessor  in  writing.  The  tenant,  holding 
under  that  agreement,  made  an  assignment  of  his  property 
by  deed,  including  his  estate  and  interest  in  the  premises 
in  question,  to  trustees  for  the  benefit  of  his  creditors. 
That  assignment  was  both  Void  in  law,  and  avoided  in  fact, 
as  ^n  act  of  bankruptcy,  by  a  commission  of  bankrupt 
issuing,  under  which  the  tenant  was  declared  a  bankrupt. 
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and  by  an  aasignment  to  the  assignees  under  the  commis-         i826. 
sion.    The  commission,  declaration  of  bankruptcy,  and  as- 
signment, were  all  prior  to  any  act  or  proceeding  done  or 
instituted  by  or  on  the  behalf  of  the  lessor  of  the  plaintiff, 
Mther  for  re-entry,  or  otherwise,  to  avoid  the  term  or  te- 
nancy.   Under  these  circumstances  the  bankrupt's  assign- 
ment to  the  trustees,  not  only  became  void,  and  a  nullity,  ab 
initio,  but  was  actually  avoided  by  the  bankruptcy  and  the 
proceedings  founded  thereon,  before  any  advantage  was 
attempted  to  be  taken  of  the  alleged  forfeiture.     The 
deed^  therefore,  not  operating  in  law  as  an  assignment,  was 
not,  in  con^eration  of  law,  an  iissignment  by  the  bank-^ 
f  upt :  but  was,  in  that  respect,  the  same  as  if  it  had  never, 
in  fact,  been  executed.  The  answer  attempted  to  be  given 
to  this,  by  llie  counsel  for  the  lessor  of  the  plaintiff,  name-  . 
ly,  thiat  it  would  then  depend  on  the  subsequent  contin- 
gency of  the  issuing  of  a  commission,  or  not,  whether  the 
bankrupt's  deed  would  operate  as  a  forfeiture,  or  not,  and 
that  it  would  be  valid  in  the  interim,  is,  in  our  opinion,  no 
suQcient  answer  to  this  olgection  to  the  forfeiture;  be* 
cause  the  bankrupt's  deed  was  void  in  law,  and  avoided  in 
foct,  ab  initio ;  and,  therefore,  the  title  of  the  assignees  of 
tbe  bankrupt's  estate  and  effect?  commenced  by  rehttion 
from  the  moment  when  that  deed  was  executed.    This  is 
by  no  means  an  uncommon  result.    There  are  many  cases 
in  bankruptcy  depending  on  the  same  contingencies,  where 
die  act  done  is  vaKd  in  the  interim,  but  is  avoided  by  the 
subsequent  commission  and  proceedings.    Here,  in  conse- 
quence of  the  contingency,  that  is,  the  proceedings  under 
the    bankruptcy,    happening,   the   assignment,    that  is, 
the  event  upon  which  the  forfeiture  was  to  arise,  has  in 
effect  never  been  made ;  and  that  event  must  be  fully  and 
clearly  established,  in  order  to  incur  and  enforce  a  for- 
feiture, which  is  a  matter  stricti  juris.    Upon  this  ground, 
therefore,  we  are  of  opneiion  that  the  nonsuit  was  right, 
and  that  the  rule  for  setting  it  aside  must  be  discharged. 

Rule  discharged. 
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1826. 
Thursday^  ,  ,, 

UthAprU.  James  v.  Holditch. 

Where  a       ASSUMPSIT  for  goods  sold  and  delivered.     Plea,  the 
ceived  oo  be-  general  issue.    At  the  trial  before  Burroughy  J.,  at  the  last 

half  of  his         Devonshire  assizes,  it  appeared  in  evidence,  that  the  plain- 
faster,  m  ...  .      .  . 

paymeot  of      tiff,  a  farmer  living  at  Tavistock,  sent  his  hind  on  Friday, 

countrrbank  ^^®  ^^^  September,  to  sell  some  steers  at  Devonport,  and  he 
notes  at  one  accordingly  sold  them  there  to  the  defendant,  who  paid  him 
Friday  afteN  seven  6/.  promissory  notes,  payable  to  bearer  at  the  banking- 
noon,  and  paid  honse  of  Messrs.  Shields  and  Johns,  at  Devonport.     The 

,  them  to  his  m  • 

master  after  distance  between  Devonport  and  Tavistock  is  fourteen  miles. 

^si^S^**"  The  hind  received  the  notes  from  the  defendant  about  one 

Evening,  and  o'clock  on  the  Friday  afternoon,  and  on  settling  his 

and  four  in^  accounts,  paid  them  to  bis  master  on  Saturday  evening, 

afternoon  of  -  his  master  beine  from  home  the  whole  of  Friday.    The 

Saturday  the         ...  . 

bank  stopped  ^^T^A  lived  in  the  plaintiff's  house.  On  the  Monday  foL 
^^l?^tSf  rth  '^^^>^S»  ^e  notes  were  presented  at  the  banking-house* 
mastetwasnot  when  it  was  discovered,  that  the  bankers  had  stopped 
innot%e^  *  'payment  on  the  previous  Saturday,  between  three  and 
senting  the  four  o'clock  in  the  afternoon,  and  the  question  was,  whe- 
the  bank  stop-  ^^^'  ^^^  plaintiff  had  not  made  the  notes  his  own  by  not 
ped  on  the  &t-  presenting  the  notes,  or  causing  them  to  be  presented,  at  the 

banking-house  on  the  Saturday  morning,  at  the  farthest, 
when  they  would  have  been  paid.  On  the  part  of  the 
defendant  it  was  submitted,  that  the  plaintiff  was  guilty 
of  laches,  and  therefore  could  not  maintain  the  action. 
The  learned  Judge  however  overruled  the  objection,  and 
the  plaintiff  had  a  verdict. 

Selwyn  now  moved  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  and  contended  in  support  of  the  motion,  that  the 
notes  having  been  paid  to  the  hind,  that  was  in  effect  pay- 
ment to  the  master,  and  consequently  they  ought  to  have 
been  presented  for  payment  on  the  Saturday  morning,  in 
which  event  they  would  have  been  paid. 
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Per  Curiam. — ^We  are  of  opinion  that  there  was  no 
laches  in  this  case  to  fix  the  plaintiff  with  the  loss  of  the 
notes.  If  the  hind  could  be  identified  with  the  master, 
probably  the  argument  might  beVell  founded ;  but  nothing 
of  that  kind  was  established  at  the  trial.  The  plaintiff 
was  not  at  home  on  the  day  the  hind  received  the  notes, 
and  although  he  was  at  home  on  the  Saturday,  it  does  not 
appear  to  ufi,  that  the  hind  was  bound  to  state  to  him 
what  description  of  money  he  had  received.  There  was 
therefore  no  neglect  on  the  part  of  the  plaintiff  in  not 
presenting  the  notes  on  the  Saturday,  and  consequently 
the  learned  Judge  properly  directed  the  jury  to  find  for 
the  plaintiff. 


1826. 


Rule  refused. 


Wilson  v.  Bodkin. 

One  of  the  bail  for  the  defendant  in  this  case  being  op* 
posed  by  counsel  in  the  bail-court,  prevaricated  and  con- 
tradicted himself  as  to  the  state  of  his  circumstances, 
whereupon  Holroyd,  J.,  the  presiding  Judge,  committed 
him  to  Newgate  for  his  contempt,  and  ordered  him  to  be 
brought  before  the  Court  to  be  further  dealt  with. 

The  offender  was  now  brought  into  Court,  and  having 
nothing  to  offer  in  extenuation  of  his  contempt, 


Thursday, 
13M  AprU, 

Bail  com- 
mitted to  New- 
gate for  preva- 
rication as  to 
the  state  of  his 
circumstances 
and  property, 
on  coming  up 
to  justify. 


ApBOTT,  C.  J.  said,  that  if  the  Court  thought  there 
was  any  reason  to  suppose  that  the  prevarication  of  this 
person  arose  from  confusion  or  misapprehension,  the  Court 
would  be  disposed  to  deal  with  him  leniently ;  but  there 
being  nothing  to  rebut  the  presumption  that  he  was  guilty 
of  a  wilful  attempt  to  impose  on  the  Court,  and  to  with- 
hold the  truth  as  to  the  circumstances  respecting  which  he 
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was  questioaed»  he  must  be  coijisidered  as  a  very  serious 
offender^  whose  conduct  required  exemplary  punishment, 
in  order,  if  possible,  to  deter  other  persons  who  offered 
themselves  as  bail,  from' misrepresenting  their  circum- 
stances and  situation,  and  concealing  the  real  truth  as  to 
their  sufficiency  in  point  of  property  to  justify.  The 
Courtj  therefore,  for  his  offence,  ordered  that  this  party 
be  committed  to  his  Majesty's  goal  of  Newgate  for  one 
calendar  month. 


Committed  accordingly. 


Thundayy 
13M  April. 

A  plaiotiff 
beiDg  non- 
suited, was 
taken  in  exe- 
cution by  the 
defendant  fc^ 
the  costs,  and 
whilst  in  exe- 
cution brought 
another  action 
iot  the  same 
cause,  and  the 
Court  refused 
to  stay  further 
proceedings  in 
the  second,  un- 
til the  c($sts  of 
the  first  action 
were  paid. 


Beaven,  gent.  v.  Robins. 

X  HIS  was  a  rule  calling  on  the  plaintiffs  to  shew  cause, 
why  the  further  proceedings  in  this  action  shcAld  not  be 
staid,  until  the  costs  of  a  former  action  for  the  same  iden- 
tical cause,  in  which  the  plaintiff  had  been  nonsuited, 
were  paiid. 

Carter  now  shewed  cause,  on  an  affidavit,  that  the  plain- 
tiff had  been  taken,  and  now  remained  in  execution,  at  the 
suit  of  the  defendant^  for  the  costs  of  the  former  action ; 
and  therefore  he  contended,  that  the  rule  of  practice  re- 
quiring security  for  costs  of  a  former  action,  before  a 
second  for  the  same  cause  was  allowed  to  proceed*  did  not 
apply  to  the  present  case. 


Archbold,  in  support  of  the  rule,  contended  that  the 
circumstance  of  the  plaintiff  beins^  in  execution  for  the 
costs  of  the  former  action,  made  no  difference  if  the  second 
was  brought  vexatiously.  It  is  laid  down  by  Mr.  Odd  (a), 
that  it  was  not  formerly  usual  to  stay  the  proceedings  in 
a  second  action  until  the  costs  were  paid  of  a  prior  one  for 

(a)  Tidd,  8th  ed.  584. 
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the  same  cause,  and  particularly  if  the  mmts  did  not  come 
in  question  on  the  former  trial ;  but  of  late  yean  it  has 
been  done  in  several  instances  on  the  ground  of  vexation, 
and  that,  whether  the  former  action  was  in  the  same  or  a 
different  Court.  In  the  King's  Bench,  this  practice  was 
not  fiMrmeiiy  confined  to  cases  where  a  trial  was  had  in  the 
former  action,  but  applied  equally  where  the  cause  was 
pat  an  end  to  by  a  judgment  of  nonpros,  or  as  in  case  of 
animsuit. 
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Abbott,  C.  J. — I  think  the  objection  to  this  rule  is 
unansweraUe.  Here  the  plaintiff  is  actually  in  execution 
for  the  Costs  of.  the  former  action,  you  can  have  no  more 
than  his  body. 

Ba  YLBY,  J. — The  plaintiff  may  happen  to  have  no  other 
means  of  paying  the  costs  of  the  former  action,  unless  he 
recovers  in  this  suit. 


The  other  Judges  concurred. 


Rule  discharged. 


Phillips  v.  Pearce.  AprU,tith. 

X  HIS  was  an  action  of  assumpsit  for  the  use  and  occupa-      Churchivar- 
tion  of  a  house  situate  in  the  parish  of  Wandsworth,  in  the  ^™'  ^^^^ 

■^  canoot  exe- 

couQty  of  Surrey.  Plea,  non  assumpsit.  At  the  trial  cute  leases,  as 
before  Alexander,  C.  B.,  at  the  last  assizes  for  the  county  ^^of  ^^ 
of  Surrey,  it  appeared  in  evidence  that  the  parishioners  of  lands,  under 

59  Geo,  3,  c. 

12,  s.  17. 
Where  the  occupier  of  a  house  paid  rent  to  churchwardens,  and  the  latter  afterwards  de- 
mised the  house  by  lease  for  a  term  to  A.,  with  notice  to  the  tenant  that  he  must  consider 
A,  as  bis  landlord :— Held,  in  an  action  for  use  and  occupation,  that  the  tenant  might 
impeach  the  lease*  and  shew  that  the  lessee  had  no  title  derived  from  the  church- 
wardens. 


PUILLIPS 
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1826.         Wandsworth  had  been  Jn  possession  for  a  long  series  of 
years,  of  the  land  on  which  the  house  in  question  was 
V.  built.     No  proof  was  given  of  the  manner  in  which  they 

Pearce.  became  originally  possessed  of  the  land.  There  were 
other  houses  of -the  same  description  on  the  same  land«  and 
the  rents  of  all  had  been  received  from  time  to  time  by  the 
churchwardens,  and  applied  in  aid  of  the  church  rates. 
About  six  years  since,  six  of  the  old  tenements  were  pulled 
down,  and  rebuilt  by  the  churchwardens  out  of  the  church 
rates.  A  Mrs.  Sadler  occupied  one  of  the  houses,  at  the 
rent  of  26  guineas  per  annum,  and  she  had  paid  rent  to 
the  churchwardens;  and  in  1824  she  married  the  defendant, 
and  both  continued  to  occupy  the  premise^  until  the  period 
in  question.  In  consequence  of  some  diflSiculty  found  in 
collecting  the  rates  due  upon  the  houses,  the  parishioners, 
in  vestry  assembled,  resolved  that  all  the  houses  should 
be  let  at  the  highest  rent  which  could  be  obtained,  and 
public  notice  was  given  that  they  would  receive  tenders 
for  letting  them.  The  plaintiff  Phillips  sent  in  a  tender, 
which  was  accepted,  and  in  consequence,  a  lease  was 
prepared,  and  afterwards  executed  on  the  27th  December, 
1824,  by  Johnson  and  Skinner,  the  churchwardens,  haben- 
dum from  the  Michaelmas  preceding,  for  the  term  of  21 
years.  It  appeared  that  the  vicar  of  the  parish  refused  to 
execute  the  lease.  On  the  9tb  January,  1825,  Johnson, 
one  of  the  churchwardens,  went  in  company  with  the 
plaintiff  to  the  defendant,  and  told  him,  that  from  the 
Michaelmas  preceding,  the  plaintiff  was  to  be  considered 
as  his  landlord.  At  this  time  a  year*s  rent  was  due  to  the 
churchwardens,  which  the  defendant  paid  in  the  following 
February.  The  plaintiff  demanded  the  quarter's  rent  to 
him  due  from  the  Michaelmas,  1824,  up  to  the  then 
Christmas  following.  The  defendant  made  no  objection 
to  the  payment  of  the  rent,  but  merely  stated,  that  he  was 
not  bound  to  pay  rent  quarterly,  and  promised,  that  when 
the  ensuing  Lady-day  arrived,  he  would  pay  for  half  a 
year.     He  refused  to  pay  the  quarter's  rent  due  from 
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Michaelmas  to  Christmas,  1824^n  advance.     In  conse-         1823. 
qnence  of  this  a  distress  was  pnvinto  the  premises  for  the      p^^***^ 
quarter's  rent,  and  the  broker  demanded  6/.  lls.Zd.    The  v. 

defendant  then  stated,  that  if  he  was  allowed  time  for  a         ^^^^' 
week  or  two»  he  wonld  pay  the  rent.    At  the  end  of  a 
fortnight,  application  was  again  made  for  the  rent,  bat  he  ^ 

refused  to  pay  it.  Before  the  distress  was  put  in,  a  writ- 
ten notice  had  been  delivered  to  the  defendant,  informing 
him  that  the  plaintiff  had  become  his  landlord  from 
Michaelmas,  1824.  At  Ijodif^day,  1825,  a  distress  was 
put  in  for  half  ayear's  rent.  The  defendant  replevied,  and 
the  replevin  being  tried  at  these  same  assizes,  a  verdict  was 
found  for  the  defendant.  In  order  to  shew  the  church- 
warden's title  to  demise  the  premises,  an  old  lease  was  put 
in,  by  which  it  appeared,  that  they  had  demised  the  ground 
on  which  this  and  the  other  houses  were  erected,  to  a  Mr. 
Sandfard,  for  a  term  of  50  years,  which  had  expived  in 
1814.  It  appeared  that  the  vicar  was  not  a  party  to  this 
lease.  Various  documents  were  also  produced  from  the 
parish  chest,  to  which  it  appeared  the  vicar  had  been  a 
party,  in  the  conveyance  of  parish  property.  It  was  con- 
tended, on  the  part  of  the  defendant,  that  the  church- 
wardens, not  being  a  corporation  either  to  take,  or  devise 
lands,  &c.,  they  had  no  authority  to  grant  a  lease  under 
which  the  plaintiff  could  derive  title.  To  this  it  was  an- 
swered, that  even  assuming  the  churchwardens  had  no 
right  to  demise  the  parish  lands,  yet  as  the  defendant  had 
recognised  their  title  by  attorning  to  them,  he  was  not  at 
liberty  to  dispute  the  plaintiff's  title  derived  from  his  for- 
mer landlords.  The  Lord  Chief  Baron  was  of  opinion, 
that  the  lease  under  which  the  plaintiff  derived  title  was 
void  for  the  objection  taken,  and  accordingly  directed  a 
nonsuit,  but  with  liberty  to  the  plaintiff  to  move  to  enter 
a  verdict  for  two  quarters'  rent. 

Thesiger  now  moved  accordingly.    The  nonsuit  in  this 
case  proceeded  on  the  ground  that  the  churchwardens. 
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1820.  not  being  a  coq)oration,  had  no  power  to  make  a  lease  to 
the  plaintiff  (a).  Asauming  that  the  churchwardens  had 
no  authority  to  demise  the  premises  in  question^  yet  as 
defendant  has  recognised  their  interest  in  this  boase,  as 
landlords,  h^  cannot  afterwards  dispate  the  title  of  the 
plaintiff  derived  from  them.  The  case  of  Bennie  ▼•  Ro' 
binson  {b),  is  in  principle  applicable  to  the  present  case* 
There  the  premises  were  devised  to  an  executor  in  trust 
for  a  Miss  Darcourt,  who  afterwards  married  a  gentleman 
named  Wiiliams,  who  let  pa^t  of  the  premises  nnder  a 
written  agreement  signed  by  himself  only,  to  the  defendant, 
as  a  yearly  tenant,  and  afterwards  granted  a  lease  for 
years  of  the  whole  of  the  premises  to  the  plaintiff,  which 
the  wife  refused  to  execute,  although  she  was  named 
therein,  and  the  defendant  had  notice  of  the  lease,  and 
was  required  to  pay  any  rent  that  might  accrue  subse- 
quently to  the  plaintiff.  In  an  action  for  use  and  occu- 
pation, it  was  held  that  the  defendant  was  liable  to  the 
jdaintiff,  and  could  not  impeach  his  title,  as  he  must  be 
taken  to  stand  in  the  same  situation  as  WiUiams,  whose 
title,  as  landlord,  the  defendant  had  acknowledged,  by  oc- 
cupying and  enjoying  the  premises  under  him.  [Bayley, 
J.  Was  not  Williams  to  be  considered  as  the  mere  agent 
of  the  trustee  in  that  case?  Abbott,  C.  J.  You  admit 
that  by  law  the  churchwardens,  not  being  a  corporation, 
cannot  grant  leases.  Can  they  then  be  considered  as 
a  corporation  by  acknowledgment?  Can  acknowledg- 
ment make  them  a  corporation  if  they  cannot  be  bo  by 
law  ?]  By  paying  rent  to  the  churchwardens  and  attorn- 
ing tenant,  it  is  submitted  that  he  cannot  afterwards  ques- 
tion the  title  of  the  plaintiff,  which  is  claimed  through  the 
defendant's  former  landlords.  Beside,  here,  when  the 
rent  due  for  the  quarts  ending  at  Christmas,  1824,  was 
demanded,  the  defendant  did  not  dispute  the  plaintiff's 
title  to  it,  but  said  he  would  pay  the  half  year  which 
would  b^  due  at  the  Lady^day  following.      IBayley,  J. 

(a)  Co.  liu.  8  a.  (h)  7  J.  B.  Moore,  530 ;  1  Bing,  14r. 
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But  that  is  because  he  was  told  at  the  time,  that  the  plain-         1B26. 
tiff  had  a  good  title ;  bat  upon  discovering  that  he  had      paiLups 
no  title,  he  promptly  repudiated  his  liability,  by  replevy-  v. 

ing  the  distress  afterwards  made  for  the  rent  claimed 
to  be  due  at  Lady'day]. 

Abbott,  C.  J. — ^The  inconveniences  experienced  with 
respect  to  lands  which  had  been  long  considered  as  be- 
longing to  parishioners,  but  which  they  could  not  sell  or 
dispose  of,  by  reason  that  they  were  not  by  law  a  corpora- 
tion, had  been  felt  by  the  legislature,  and,  therefoie,  by  the 
statute  59  Geo.  3,  c.  12,  s.  17,  a  remedy  was  provided  for 
those  inconveniences  in  certain  cases.  That  statute  enacts, 
"  that  all  buildings,  lands,  and  hereditaments,  which  shall 
be  purchased,  hired,  or  taken  on  lease  by  the  churchwar- 
dens and  overseers  of  any  parish,  by  the  authority  and  for 
any  of  the  purposes  of  this  act,  shall  be  conveyed,  &c.,  to 
the  churchwardens  and  overseers  of  the  poor  of  every  such 
parish  respectively,  and  their  successors,  in  trust  for  the 
parish,  and  such  churchwardens  and  overseers  of  the 
poor,  and  their  successors,  shall  and'  may,  and  they  are 
hereby  empowered  to  accept,  take,  and  hold,  in  the  nature 
of  a  body  corporate,  for  and  on  behalf  of  the  parish,  all 
such  buildings,  lands,  and  hereditaments,  and  all  other 
buildings,  lands,  and  hereditaments,  belonging  to  the 
parish.**  Now,  certainly,  that  act  does  not  extend  to  this 
case,  because,  here  the  demise  is  not  made  by  the  church- 
wardens and  overseers.  I  regret  that  such  an  objection 
should  prevail,  but  such  is  the  law. 

Bayley,  J. — I  am  also  of  opinion,  that  the  church- 
wardens alone,  have  no  title  to  the  house,  and,  therefore, 
could  convey  to  the  plaintiff  no  interest.  It  has  been  de- 
cided in  Woodcock  v.  Gibson  (a),  that  the  59  Geo.  3,  c.  12, 
s.  17,  will  not  vest  parish  property  in  overseers  only.    We 

(a)  6  D.  &  R.  524.    4  B.  &  C.  462. 
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1826.         muBt,  therefore,  decide,  as  the  converse  of  that  case,  that 
it  will  not  vest  in  churchwardens  only. 


Phillips 

V. 

Pearce. 


The  other  Judges  concurred. 


Rule  refused. 


X, ..  Foster  v.-  H.  Blakelock,  executor  of  L.  Blake- 

tridatfy 
lAth  April,  LOCK,  gent.,  OUC,  &C. 

Id  an  action  INDEBITATUS  ASSUMPSIT  for  fees  due  and  payable 
ficer  for  his  fees  ^^^^  ^^^  testator  to  the  plaintiff,  as  a  sheriff's  officer ; 
and  for  work    counts  for  work  and  labour  in  making  divers  captions,  and 

and  labour  in  .         .,.  •      /«       i  i  •  i 

executing  di-  executing  divers  writs  for  the  testator  at  his  request ;  and 
H^H^**""*  the  common  counts,  on  promises,  first,  by  the  testator, 
that  &Le  prohi-  in  his  life-time,  and  second,  by  the  defendant,  as  executor. 

Slat  23  H*^6  ®'"^®  *^  ^^^^^  ^^  ^*®  testator.  Pleas :  1,  Non-assumpsit ; 
c.  9,  against  a  2,  The  Statute  of  Limitations ;  and  3,  Plene  administra- 
tak^gmore^'  vit.     At  the  trial  before  Cross,  Serjt,  at  the  last  York* 

than  certain  gfiire  assises,  it  appeared  in  evidence,  that  the  plaintiff 
fees  upon  an  «      .  /y^       /»»  «     ,         «  ,     t  i 

arrest,  is  con-  was  a  sherin^s  officer,  and  that  the  testator  had  been  an 
fined  to  the       attorney  of  this  Court.    The  plaintiff  had  been  employed 

fees  to  be  taken  •  ^  * .   •'  . 

of  the  party       On  various  occasions  by  the  testator,  to  execute  writs  in 

do(M  notextend  ^^'^^^s  ^^  which  the  latter  had  been  retained  as  an  attorney 
to  restrain  the  for  different  clients.  Accounts  were  delivered  from  time 
ing  for  a  rea-    ^  ^'™^  ^^  ^^^  course  of  this  employment  to  the  testator. 

sonablc  com-    Shortly  before  his  death,  a  particular  of  the  demand  in 

pensatton  for  ^  .  . 

work  and  la-     this  action  was  delivered  to  him,  but  he  did  not  object  to 

hour  at  the  ' 

hands  of  the  party  by  whom  he  is  employed.  Second,  that  a  sheriffs  officer  expressly 
employed  by  an  attorney  to  execute  process,  may  maintain  an  action  against  the  latter 
for  such  fees^  &c.  as  are  usually  allowed  on  the  taxation  of  costs  by  the  course  andprac- 
tice  of  the  Court,  and  is  not  bound  to  resort  to  the  clients  of  the  attorney ;  and,  Third, 
that  the  officer  may  sue  for  the  sheriff's  poundage  upon  levies,  where  he  is  accountable 
over  to  the  sherifi". 

Upon  a  plea  of  plene  admmutravitf  a  probate  stamp  is  presumptive  evidence  against 
an  executor,  that  he  has  assets  of  the  testator  in  hand  to  the  amount  which  the  stamp  will 
cover,  until  the  contrary  is  shewn. 


FoSTfiA 
BL4KEL0CK. 
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any  of  the  iteois,  and  merely  said* "  Let  it  wait  awhile.''         leae. 
The  greatest  portion  of  the  hosiness  was  done  more  than 
six  yeaiB  previous  to  the  commencement  of  this  action. 
Upon  the  delivery  of  a  copy  of  the  account  to  the  de- 
fendant,  after^the  testator's  death*  the  defendant  promised 
to  pay  it;  and  it  was  admitted  that  there  was  sufficient 
evidence  to  take  the  ca^  out  of  the  Statute  of  Limitations. 
In  the  account  delivered*  the  plaintiff  charged  a  fee  of  one 
guinea  upon  every  arrest  he  had  been  employed  to  effect* 
and  in  several  instances*  a  demand  of  one  shilling  per  mile 
for  travelling  expenses  was  made.     The  accotint  also  con- 
tained two  items*  amounting  to  7/.,  for  poundage  upon 
levies  under  writs  of  fieri  facials  which  he  had  executed; 
Evidence  was  given^  that  on  the  taxation  of  costs,  the 
Master  always  allowed  similar  fees  and  charges  to  the 
sherifTa  officer  on  arrests*  which  were  charged  in  this  in- 
stance.   To  prove  assets  in  the  defendant's  hands*  the 
plaintiff  relied  solely  upon  the  probate  of  the  testator's 
will*  upon  which  was  impressed  a  stamp  sufficient  to 
cover  effects  to  the  amount  of  one  thousand  pounds.    The 
reasonableness  of  the  plaintiffs  demand  was  not  disputed ; 
but  it  was  objected  on  the  part  of  the  defendant*  first,  that 
neither  a  sheriff's  officer,  nor  the  sheriff  himself*  could 
maintain  an  action  for  his  fees;  second*  that  supposing 
the  action  maintainable,  it  could  only  be  brought  by  the 
sheriff  himself ;  third*  that*  if  maintaidable,  it  ought  to  be 
brought,  not  against  the  attorney,  but  against  the  clients ; 
fourtb*  that  at  all  events*  the  sheriffs  officer  could  not 
nuiintain   an    action   for   the  sheriff's    poundage;    and 
fifth*  that  there  was   no  evidence  that  the  defendant, 
as  executor^ad  sufficient  assets. in  hand.    The  learned 
Serjeant  over-c'ttled  these  objections*  and  the  plaintiff  had  a 
▼erdict  for  blL  Ids.  Zd,f  the  whole  amount  sought  to  be 
recovered. 

Wighiman  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection.     First,  a  sheriff*s  officer  can- 
VOL,  viii.  ^ 


Foster 

V. 
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1 826.  i^ot  maintain  an  action  for  his  fees^  and  even  if  a  sberifToould 
maintain  such  an  action^  it  can  only  be  for  such  fees  as  are 
allowed  by  statute  23  Hen.  6.,  c.  9»  however  inadequate  they 
Blakelock.  ^^y  i^  ^Q  th^  duties  of  his  office,  Dew  v.  Parson8{a),  Gra- 
ham  V.  Gtylls  (6).  lAbboti,  C.  J.  If  a  particular  officer  be 
employed  to  execute  a  writwithout  looking  to  any  precise  fee, 
does  not  that  amount  to  an  undertaking  to  pay  him  for  his 
labour  what  is  usually  paid  on  similar  occasions]  ?  Usage 
in  such  cases  cannot  control  the  express  langui^e  of  the 
statute.  At  common  law  the  sheriiF^  and  consequently  his 
officers,  cannot  take  any  fees  for  executing  the  duties  of 
their  offices  respectively  ;  WaldenY.  Vesseyic),  Waodgate 
V.  Knutchbull(d)f  BJod  Graham  y.  Grylts.  The  right,  there- 
fore, if  it  exists  at  all,  is  only  founded  upon  the  stat.  23  Hen. 
6,  c.  9,  which  allows  the  sherifT  to  take  no  more  than  four- 
pence  for  the  making  any  warrant  or  precept.  [Abbott, 
C.  J.  The  question  is,  whether  you  do  not  make  the  par- 
ticular officer  your  servant  by  employing  him  to  execute 
the  writs].  The  liability  should  be  reciprocal.  Now  the 
particular  officer  would  not  be  liable  for  any  negligence  or 
breach  of  duty.  The  sheriff  would  be  the  responsible 
person,  and  as  he  only  has  the  onus  of  the  duty,  he  alone 
is  entitled  to  the  fees.  [Bayley^J.  Here  you.  employ 
the  particular  officer ;  you  do  not  leave.it  to  the  sheriff  to 
employ  such  person  as  he  thinks  fit.  You  do  not  send  the 
writ  to  the  sheriff,  but  you  deliver  it  to  the  officer  whom 
you  select].  The  question  is  not  whether  the  fees  charged 
are  reasonable,  but  whether  the  law  gives  them  to  the 
officer.  If  the  fees  are  demandable,  they  should  be  de- 
manded by  the  sheriff,  unless  he  appoints  the  officer. 
[Bayleff,].  If  there  are  different  officers,  and  you  think 
proper  to  select  a  particular  officer,  and  take  him  out  of 
his  turn,  you  thereby  make  him  your  servant  for  the  pur- 
pose]. No  instance  is  to  be  found  of  any  action  being 
brought  by  the  sheriff's  officer  for  his  fees.     [Bayley,  J. 

(o)  1  Chit.  295 ;  2  B.  &  A.  562.  (c)  Latch.  15. 

(h)  2  M.  &  S.  297.  Id)  2  T.  R.  158. 
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Bat  thef«raie  instances  without  number^  where  his  fees  have  isss. 
been  allowed  without  objection^  on  the  taxation  of  costs, 
both  as  between  party  and  party,  and  as  between  attor-f 
ney  and  client ;  perhaps  ten  thousand  in  the  course  of  the 
year].  Secondly,  at  all  events,  the  action  should  not  have 
been  brought  against  the  attorney,  but  against  the  clients 
whose  names  are  mentioned  in  the  particulars  of  the 
plaintifiTs  demadd  ;  Hartop  v.  Juckes  (a).  Here  the 
plaintiff  was  aware  of  the  names  of  the  parties  employing 
the  attorney,  and  he  might  easily  have  found  them  out 
upon  inquiry /and  so  have  sought  his  remedy  against  them* 
[Bayl^,  J.  That  may  be ;  but  who  employs  him  ?  The  di- 
ents  know  nothing  of  the  officer  employed  by  the  attorney 
to  execute  process].  Thirdly,  it  is  clear  that  the  sheriffs 
officer  has  no  right  to  recover  for  the  poundage.  That 
belongs  to  the  sheriff,  and  if  recoverable,  the  action  must 
be  brought  in  the  name  of  the  sheriff.  The  case  of  Bilke 
V.  Haveloek  (i),  is  a  strong  authority  to  shew  the  jealou^ 
with  which  courts  regard  actions  brought  by  sheriffs  for 
executing  the  king's  writs.  There  it  was  -held  that  the 
sheriff  cannot  maintain  an  action  for  the  expense  incurred 
in  seizing  and  keeping  possession  of  goods  under  a  fieri 
facias  at  the  request  of  the  party  suing  out  the  writ, 
although  they  are  not  sold,  on  account  of  his  refus- 
ing to  give  an  indemnity  against  the  claims  of  third 
pers<ms.  \^Bayley,  J.  Here  the  law  has  fixed  the  she- 
riff's remuneration ;  there  it  has  given  nothing ;  but  your 
argument  goes  to  this,  that  the  sheriff  must  execute  every 
writ  at  his  own  expense].  The  question  however  is,  whe- 
ther the  officer  can  sue  for  the  sheriff's  poundage.  [Bay- 
ley,  J.  No  doubt  the  sheriff  has  a  right  to  receive  the 
money  ;  but  if  the  officer  accounts  to  him  for  it,  what  dif- 
ference does  it  make  ?]  By  the  23  Hen.  6,  c.  9,  the  she- 
riff is  not  entitled  to  more  than  twenty-pence,  and  his 
bailiff  to  more  than  four-pence  for  an  arrest.  In  such 
case  the  officer  would  not  be  entitled  to  sue  for  the  sheriff's 

(a)  2  M.  &S.  438.  (6)  3  Camp.  374. 

e2 


Foster 

V. 
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1826.         fee.     lAbbottf  C.  J.    No  doubt  if  the  sheriff  is  eutitled  to 
the  fee,  he  might  sue  for  it.    According  to  the  language 
of  the  statute,  the  sheriff  shall  not  take  more  than  Is.  Sd* 
Blakelock.    qj  ^ijg  bailiff  more  than  4d.  for  the  arrest ;  but  these  fees 

are  taken  of  the  party  arrested,  not  of  the  plaintiff  in  the 
suit].    This  is  properly  a  claim  against  the  plaintiff  in 
the  suit.     In  Dew  v.  Parsons^  and  BilkeY.  Havilock,  the 
actions  were  against  the  plaintiffs  in  the  suit,  and  yet  in 
both  the  sheriff  was  held  not  entitled  to  recover.  IBayUy^ 
J.  The  case  last  mentioned  is  very  different  from  this. 
There  the  sheriff  sought  to  make  a  chaise  for  keeping 
possession  of  the  goods ;  but  the  action  was  held  not  U> 
lie,  because  that  might  be  the  means  of  great  extortion^ 
and  that  was  certainly  a  very  strong  instance,  inasmuch, 
as  the  sheriff  brought  an  action  to  recover  300/.  for  keep- 
ing possession  of  the  goods].    Certainly,  the  objection  here 
is  not  to  the  reasonableness  of  the  plaintiff's  charges,  but 
as  to  his  right  of  suing  the  attorney.     His  remedy,  if  any, 
was  either  against  the  sheriff  himself,  by  whom  he  was  ap^ 
pointed,  or  the  clients  of  the  defendant's  testator,  for 
whom  the  business  was  done.     [Bay ley,  J.  The   differ* 
ence  between  this  case  and  Hartop  v.  Juckes,  >vhere  it  waa 
held  that  the  solicitor  under  a  commission  of  bankruptcy, 
is  not  liable  in  the  first  instance  to  the  messenger  whom 
he  nominates  for  his  bill  of  fees,  is,  that  in  general  the 
solicitor  does  not  employ  the  messenger,  but  he  is  paid  out 
of  the  assets  when  the  commissioners  have  allowed  his 
claim.     Here  there  is  no  privity  between  the  officer  and 
the  attorney's  client].     Then«  lastly,  the  probate  being 
stamped  to  a  certain  amount,  was  not  conclusive  evidence 
of  the  defendant  having  assets  in  his  hands  belonging  to 
the  testator,  sufficient  to  pay  this  demand.    [Bay ley ,  J 
I  think  it  was,  until  the  contrary  was  shewn.   The  probate 
has  the  stamp  which  the  defendant,  as  executor,  desires 
to  be  put  upon  it,  and  he  makes  oath  that  the  effects  do 
not  exceed  the  amount  upon  which  the  stamp  duty  would 
be  payable.    That  implies  that  there  are  effects  to  that 
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amount  at  least,  and,  in  tbe  absence  of  proof  to  the  con-     ,    \S26. 
trary,  it  would  be  conclusive  upon  the  executor].  ^^^^' 

V. 

Abbott,  C.  J. — ^Upon  the  whole,  I  think  we  oaght  not  to  Blakeioce. 
grant  a  rule  to  shew  cause  in  this  case.  I  agree  in  what  has 
been  said,  that  the  sheriff  can  maintain  no  action  for  any  fee 
beyond  that  which  the  statute  allows  him.  But  in  this 
case  I  am  of  opinion  that  the  bailiff  could  maintain  an 
action  against  a  party  arrested  to  recover  his  fee  of  4d. 
Not  more.  The  prohibition  in  tbe  statute  23  Hen.  6, 
against  the  sheriff  taking  more  than  li.  m.,  and  the 
bailiff  more  than  4d.,  is  confined  to  the  taking  of  fees/rom 
the  party  arraied,  or  those  acting  for  him.  That  leaves 
open  this  quesd^m,  namely,  whether  if  a  sheriff's  officer  is 
specially  employed  by  an  attorney  to  make  an  arrest»  it 
may  not  reasonably  be  presumed  that  the  party  who 
empk>ys  him  undertakes  and  gives  him  to  understand  that 
be  will  for  his  pains  and  labour,  pay  him  that  sum  which 
the  courts  of  law  are  in  the  habit  of  allowing  by  their  offi- 
cers on  the  taxation  of  costs^  there  being  no  statutable 
provisicm  upon  the  subject;  and  I  take  it,  that  as  the 
bailiff  acts  under  the  presumption,  if  not  upon  the  faith, 
that  he  will  receive  such  sum  for  his  labour,  as  is  usual  in 
practice  to  pay  him*  he  would  be  entitled  to  maintain  an 
action.  Thus  far  I  mean  to  express  myself  as  to  the 
right  of  the  bailiff  to  reeover  what  is  usually  .paid.  Next 
as  to  the  person  of  whom  he  is  entitled  to  claim  his  remu- 
neration. I  am  of  opinion  that  he  is  entitled  to  claim  it 
of  the  attorney  who  employs  him.  The  bailiff  knows 
nothing  of  the  plaintiff  to  the  suit.  The  writ  ip  delivered 
to  him  by  the  attorney,  and  upon  executing  it,  he  has  a 
right  to  look  to  the  party  by  whom  he  is  immediately  em- 
ployed, without  regard  to  the  person  who  may  happen  to 
be  the  plaintiff.  The  practice  so  universally  acted  upon 
throughout  the  kingdom,  shews  in  the  first  place^  that  the 
officer  is  ^ititled  to  receive  a  reasonable  compensation  for 
his  trouble,  and  in  the  second,  that' he  has  a  right  to 
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1826.        receive  that  compensation  at  the  hands  of  the  attorney. 
*^'^'      On  the  other  points,  there  is  no  occasion  for  me  to  pro- 


t7.  nounce  an  opmion. 

Blakelocb. 


Bay  LEY,  J.-~r-If  the  attorney  leaves  it  to  the  sheriff  to 
employ  his  own  officer,  the  manner  in  which  that  officer  is 
to  be  paid,  is  foreign  from  the  present  question.  Where 
the  sheriff  employs  his  own  officer,  the  burthen  of  exe- 
cuting the  writ  is  cast  upon  the  officer  in  the  particular 
instance;  but  where  the  burden  is  cast  upon  the  officer  by 
the*  selection  of  the  attorney^  and  not  in  the  ordinary 
course  of  the  officer's  duty,  is  it  not  reasonable  that  he 
should  have  such  a  compensation  as  is  allowed  according 
to  the  invariable  usage  and  practice  in  such  cases  ?  Then 
who  is  the  person  from  whom  the  officer  is  to  receive  pay- 
ment for  making  the  arrest  ?  He  is  to  receive  it  of  the 
person  by  whom  he  is  employed^  namely,  the  attorney. 
When  an  attorney  employs  his  own  officer,  the  presumption 
is,  that  he  emplo3rs  him  on  the  terms  on  which  sheriff^s 
officers  are  usually  paid  under  the  sanction  of  the  Court. 
The  Stat.  23  Hen.  6,  as  my  Lord  Chief  Justice  has  sug- 
gested, does  not  apply  to  the  payment  of  fees  by  the  party 
who  employs  the  officer,  but  the  person  against  whom  the 
officer  is  employed ;  and  was  passed  not  with  a  view  to  limit 
'the  fees  to  be  taken  from  the  person  who  employs  the  offi- 
cer, but  the  fees  to  be  taken  from  the  person  against  whom 
the  officer  is  to  execute  process,  and  to  prevent  the  officer 
from  exacting  inordinate  fees  from  the  party  arrested.  It 
is  said,  that  the  plaintiff  in  the  action,  and  not  the 
attorney,  is  the  person  who  ought  to  be  sued  for  the  offi- 
cer's fees.  I  am  of  a  different  opinion.  The  person  who 
employs  the  officer,  is  the  attorney.  It  is  true,  he  knows 
the  names  of  the  different  plaintiffs  at  whose  instance  the 
suit  is  commenced ;  but  where  they  live,  or  are  to  be 
found,  he  may  know  nothing  whatever.  There  is  no  pri- 
vity between  him  and  them,  and  as  they  are  the  immediate 
clients  of  the  attorney,  and  as  it  is  the  known  usage  and 
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habit  of  the  attorney  to  employ  the  officer,  I  think  the         1826. 

action  may  properly  be  brought  against  the  attorney. 

Then  as  to  the  point  made  about  the  charge  for  poundage,  v, 

I  think  no  new  trial  ought  to  be  granted  on  that  ground.    ^*-^""*^"- 

In  the  common  course  of  things,  the  sheriff  receives  bis 

poundage  by  the  hands  of  the  officer,  and  when  that  is  so, 

the  presumption  is,   that  whatever  poundage  is  due  to 

the  sheriff,  is  accounted  for  to  him  by  the  officer.    If 

nothing  is  akewn  to  the  contrary,  the  presumption  in  this 

case  is,  that  the  officer  has  properly  paid  the  sheriff.  Under 

these  circumstances,  I  am  of  opinion,  that  the  plaintiff  is 

entitled  to  retain  the  verdict. 

HoLROYD,  J. — I  am  of  the  same  opinion.  I  think  no 
distinction  can  be  made  respecting  the  poundage,  as  the 
plaintiff  %vould  be  accountable  to  the  sheriff  for  the  money 
received  on  his  behalf.  I  agree  with  my  Lord  Chief  Jus- 
tice in  his  observation  upon  the  statute  23  Hen.  6,  that  the 
limitation  of  fees  therein  mentioned,  is  applicable  to  the 
defendant  against  whom  process  is  executed,  and  not  to 
the  person  by  whom  the  officer  is  employed.  It  has  been 
the  course,  in  taxing  costs  at  law,  to  allow  to  the  plaintiff's 
attorney,  money  paid  by  him  to  the  sheriff's  officer,  for 
executing  process,  and  they  have  been  admitted  as  legal 
payments  by  the  attorney  on  his  client's  behalf.  I  think 
the  plaintiff  is  entitled  to  maintain  an  action  for  a  reason- 
able sum,  as  against  the  attorney,  who  actually  employs 
him. 


Little  DALE,  J.,  was  in  the  Bail  Court. 


Rule  refused. 


J 
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Friday, 

uthAprii.  Bayley  V.Taylor. 

Acognaoii     ScOTLAND  moved  for  a  rule  to  shew  cause  why  the 

IS  DOt  Within  ... 

the  rule  15  judgment  signed,  and  the  execution  thereon  m  this  cause, 
!^Jih  !!r«»      should  not  be  set  aside  for  irregularity,  with  costs.    The 

quinDg  an  at-  .  o  j  ' 

torney  to  be  defendant  was  arrested  in  this  action  on  the  6th  July, 
paS^of  a*de-  *  1826,  for  a  debt  of  30i.,  and  whilst  in  custody  under  the 
fendant  in  cus-  arrest,  was  taken  by  the  sheriff's  officer  to  the  office  of  the  . 

toay,executing     .  .     .^  ,         ,  .      . 

a  warrant  to  plaintm  s  attorney,  where  he  gave  a  cognovit,  m  presence 
S^^'eftd  ^^  *®  plaintiff  and  his  attorney,  for  37/.,  including  the 
therefore  debt  and  costs,  but  no  attorney  was  present  on  behalf  of 

fendMi?in^  the  defendant.  Judgment  was  signed  on  the  cognovit  in 
custody  signed  Hilary  term  last,  and  a  fieri  facias  issued,  under  which  the 
without  die  defendant's  goods  were  taken  in  execution.  It  was  sug- 
presence  of  his  crested,  that  the  defendant  was  not  at  all  aware  of  the  nature 

attorney,  the      o  ' 

Court  refused  of  the  cognovit  at  the  time  he  signed  it,  but  it  was  not 
ihe*^u/**^*  alleged  that  any  undue  advantage  had  been  taken  of  him. 
and  execution  Under  these  circumstances  it  was  contended,  on  the  part 
sugg^rion"  *  ^^  *^®  defendant  that  the  cognovit  was  void,  it  having 
that  the  de-  been  held,  that  such  an  instrument  was  within  the  rule  of 
not  aware  at  Court,  15  Car.  2%  which  requires,  in  cases  of  warrants 
Ae  time,  of  of  attorney  executed  by  a  defendant  in  custody,  that  an 
the  instrument  attorney  on  behalf  of  the  latter  should  be  present.  [Bay^ 
simed  '  ^^^^  ^'     ^^  ^  cognovit  within  the  rule,  according  to  the 

practice  of  this  Court  ?]  In  Parkinson  v.  Caines  (a),  this 
Court  relieved  the  defendant,  although  it  was  objected  by 
the  plaintiff's  counsel  in  that  case,  that  the  rule  did  not 
apply  to  a  cognovit^  but  to  warrants  of  attorney  only.  He 
referred  to  Webb  v.  Aspinall  (6),  and  Paul  v.  Cleaver  (c), 
by  which  the  practice  appears  to  be  clearly  established  in 
the  Common  Pleas,  where  the  rule  is  framed  in  the  same 
terms  as  in  this  Court.  He  also  contended,  that  the  case 
of  a  cognovit  taken  from  a  person  in  custody,  without  the 
presence  of  a  legal  adviser,  was  within  the  mischief  intended 
to  be  remedied  by  the  rule  of  Court. 

(fl)  3T.  R.  616.         ^  (6)  7  Taunt.  701.  (c)  2  Id.  360. 
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Abbott,  C.  J. — ^Whether  a  new  rule  of  Court  respecting 
cognovits  may  be  expedient,  is  a  mtCtter  worthy  of  conside* 
ration,  but  it  appears  to  us  that  a  cognovit  does  not  come 
within  the  rule  referred  to.  Undoubtedly,  if  any  undue 
advantage  had  been  taken  of  the  defendant  to  induce  him 
to  sign  the  cognovit,  we  should  be  authorised  on  the  au- 
thority of  the  cases  cited,  in  affording  the  defendant  relief; 
but  as  no  complaint  of  that  kind  is  made,  we  ought  not  to 
interfere.  The  defendant  ought  not  to  sign  an  instrument 
of  this  nature,  without  previously  apprising  himself  of  its 
contents,  or  sending  for  his  attorney  to  advise  with  him  as 
to  the  nature  of  the  instrument. 
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Batlet,  J. — In  the  case  of  Parkinson  y.  Caines,  the 
Court  distinctly  said,  that  a  cognovit  was  not  within  the 
rule,  15  Car.  2,  but  that  in  such  instances  to  which  the 
rule  did  not  apply,  each  case  must  depend  on  its  own  par- 
ticular circumstances.  In  that  case  the  Court  allowed  the 
judgment  to  stand  for  the  sum  actually  due,  instead  of 
that  for  which  the  cognovit  was  taken.  As  there  is  here 
no  suggestion  that  the  cognovit  was  taken  for  alai^ger  sum 
than  was  really  due,  I  think  we  are  bound  to  say,  that 
this  case  does  not  come  within  apy  equitable  construction 
of  the  rule  of  Court,  still  less  within  the  veiy  terms  of  it. 

HoLROYD,  J.,  concurred. 
LiTTEDALE,  J.,  was  in  the  Bail  Court. 


Rule  refused  (a). 

(a)  See  X<e  V.  Thuntan,  and  the  notes  thereto,  1  Chit  367. 
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Friday, 

y^^J^'  The  King  v.  Edward  Cliffobd. 

A  person      JctEADER  move()  for  a  rule  to  shew  cause  why  this  de- 

who  has  been     i.     ,  ,       , 

in  custody        fendant,    who  had   been  in  custody  more  than  tweUe 

twelve  month  °^®^^^»  under  an  attachment  issuing  out  of  this  Court,  for 

under  an  at-  non-p'Siyment  of  costs,  not  exceeding  20/.,  pursuant  to  an 

non-payment  ^^^^  ^^  the  Court,  should  not  be  discharged  out  of  cus- 

of  costs,  not  tody,  by  virtue  of  the  provisions  of  the  statute  of  48  Geo* 

exceeding 20/.,  ^    '     J^^  ,.  »  ■        <■  i»     i  i 

is  notentitled  ^9  c.  123,  contending  that  the  defendant  must  be  oon- 
tohisdwcha^e  Bidered  as  "a  person  in  execution  upon  a  judgment/' 
G.  3,  c.  1 23.     within  the  meaning  of  that  statute.     Sed, 

Per  Cub  1  am. — Rex  v.  Habbard  (a),  BXid  Rex  v.  Dunne 
(b),  are  decisive  authorities  against  the  present  application^ 
But,  independently  of  authorities,  the  language  of  the 
preamble  of  the  statute  clearly  shews,  that  a  person  in  the 
situation  of  this  defendant  was  not  intended  to  come  within 
its  operation.  It  is  an  act  for  the  relief  of  debtors  in  exe- 
cution for  small  debts,  and  of  persons  in  execution  upon 
judgments,  and  it  is  impossible  to  consider  this  defendant 
as  coming  within  either  of  those  descriptions ;  he  being  in 
custody  under  the  criminal  jurisdiction  of  the  Court,'  for  a 
contempt  of  its  order.  The  act  expressly  reserves  to  the 
creditor  a  remedy  against  the  lands  and  goods  of  the 
debtor ;  biit  here,  as  there  is  no  judgment  against  the  de- 
fendant, if  we  were  to  discharge  him,  we  could  not  reserve 
to  his  creditor  that  remedy  which  the  act  expressly  gives 
him.  If  we  were  to  discharge  this  defendant,  his  creditor's 
remedy  would  be  gone  altogether.  It  is  clearly  not  a  case 
within  the  act.  i 

Rule  refused. 

(a)  10  East,  408.  (6)  2  M.  &  S.  201 . 
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Saturday^ 

Grant  and  others  v.  Fletcher  and  another.  isth  AprU. 

1  HIS  was  an  action  of  assumpsit  for  not  accepting  400      A  broker 
bags  of  Egyptian  cotton,  pursuant  to  contract.   Plea,  non  eff^t^a  sale^  of 
assumpsit.    At  the  trial  before  Hulhck,  B.,  at  the  last  goods  for  his 
assizes  for  the  county  of  Lancaster,  it  appeared  in  evi-  made  aTerbal 

dence,  that  the  plaintiffs  havin?  received  advices  from  co^*""^  ^i* 

.  s  vendee,  and 

their  correspondent  in  Alexandria^  that  he  had  shipped  for  after  entering 

their  account  at  that  port,  a  cargo  of  Egyptian  cotton,  j^^^^jj^iu** 
which  was  expected  to  arrive  at  Liverpool  by  a  certain  signing  it,  de- 
period,  they  in  the  meantime  employed  a  broker,  named  b^ght  and 
WitUngton,  to  effect  a  sale  of  part  of  the  cargo  on  their  "old  note  to 
behalf.     The  broker   accofdingly  sold  the  400  bags  in  vendee  raspeo- 
question  to  the  defendants,  at  the  price  of  ITji.  per  lb.  ^^^^^^'^  • 
Long  before  the  ship  arrived,  Egyptian  cotton  had  fallen  in  mite  terms  :— 
the  market  nearly  one-half  the  price  so  agreed  upon.  At  the  Sere  was^no 
trial,  the  question  was,  whether  there  was  a  sufficient  me-  memoiandum 
morandum  of  the  contract  in  writing,  within  the  meaning  ^J^ntil^  to 
of  the  17th  section  of  the  Statute  of  Frauds,  to  bind  the  ^^^  ®i^^ 

party,  under 

defendants.  It  appeared,  that  Withington  at  first  entered  the  Statute  of 
into  a  parol  contract  with  the  defendants,  and  afterwards  ^'*'"^* 
entered  it  in.  his  memorandum  book,  as  follows  : — ''  Sold 
Feter  Fletcher  and  Son,  400  Egyptiam,  to  arrive  per  JZo- 
bert.  Wake,  at  I7^d.  per  lb."  The  following  note  of  the 
contract  was  afterwards  delivered  to  the  defendants : — 
"Robert,  Wake,  400  bags  Egyptian  cotton,  at  Hid., 
Shipped  on  the  22nd  February,  for  Wm.  Grant  and  Bro- 
thers.  Henry  Withington.**  The  following  note  was  on 
the  same  day  delivered  to  the  plaintiffs :—'' J^^cAer 
and  Son,  at  VI %d.,  ten  days  and  three  nlonths'from 
the  delivery,  you  allowing  me  my  commission.  H.  WT 
On  theqpart  of  the  'defendant  it  was  objected,  that  there 
being  a  variance  between  the  contract  delivered  to  the 
defendants,  and  that  to  the  plaintiffs,  neither  party  was 
bound ;  and  the  case  oiCuffvming  v.  Roebuck  (a),  was  relied 

CoJHolt,N.P.C.172. 


CO  CASES    IX    THE    KING's    BENCH, 

1826.         upon  as  an  authority  in  point.    The  learned  Judge  yielded 
L  Grant       ^  ^^®  objection,  and  directed  a  nonsuit. 


V. 

Fletciibr. 


Cross,  Serjt.,  now  moved  to  set  aside  the  nonsuit,  and 
obtain  a  new  trial.     There  is  no  doubt,  that  the  requisites 
of  the  Statute  of  Frauds  may  be  satisfied  by  a  contract 
which  is  written  on  more  papers  than  one.     It  will  not  be 
disputed,  that  taking  together  the  three  papers   which 
were  given,  in  evidence,  they  afford  abundant  proof  of  a 
written  contract  between  these  parties.    The  only  ground 
of  objection,  therefore,  is,  that  in  the  paper  delivered  to 
the  buyer,  no  mention  is  made  that  he  was  to  have  three 
months'  credit  for  the  cotton,  that  term  being  mentioned  in 
the  paper  delivered  to  the  seller.  But  that  is  not  a  material 
variance,  because,  coupling  those  two  papers  with  the  entry 
in  the  broker's  book,  an  intelligible  contract  is  completely 
made  out.     It  is  not  disputed,  that  if  the  two  papers 
which  were  delivered  to  the  buyer  and  seller  respectively, 
contained  a  totally  different  contract,  neither  party  would 
be  concluded.     But  these  two  papers  are  not  inconsistent 
with  each  other,  and  as  neither  contains  a  complete  con- 
tract, recourse  must  be  had  to  the  broker's  book,  and  then 
these  three  several  instruments  will  make  out  a  complete 
contract,  shewing  the  names  of  the  vendors  and  vendees, 
the  nature  of  the  codimodity  sold,  the  price,  and  the  terms 
on  whidi  the  goods  were  delivered.     The  only  question  in 
these  cases  is,  whether  the  transaction  between  the  parties 
was  in  fact  reduced  to  writing,  so  as  to  satisfy  the  Statute 
of  Frauds ;  and  it  is  submitted,  that  here  there  is  such 
evidence  of  a  written  contract,  as  will  entitle  the  plaintiff 
to  recover. 

Abbott,  C.  J. — I  am  of  opinion,  that  there  was  no 
evidence  of  an  entire  contract  to  bind  ather  of  the  parties. 
I  think  that  the  memorandum  in  the  broker's  book,  must 
be  left  wholly  out  of  the  question.  Properly  speaking, 
the  entry  in  the  broker's  book  is  the  original  contract ; 
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but  that  not  being  signed  by  him,  it  is  not  binding.  The  1823. 
question  then  is,  whether  either  of  the  two  papers  consti- 
tutes an  entire  contract,  and  I  think  neither  of  them  does.  "^  o. 
Here  are  two  notes  delivered,  one  to  the  buyer,  and  the  F^rT^HBE. 
other  to  the  seller,  and  both  materially  differ  from  each 
other.  Had  they  been  similar,  and  both  been  signed  by 
the  broker,  probably  they  would  have  been  binding,  al- 
though the  memorandum  of  the  contract  in  the  broker's 
book  had  not  been  signed.  It  is  the  duty  of  the  broker 
to  enter  the  contract  in  his  book,  sign  it,  and  then  deliver 
a  perfect  copy,  also  signed,  to  each  party.  Here  the  notes 
delivered  to  the  contracting  parties  are  dissimilar,  and  as 
neither  contains  a  perfect  contract,  I  think  the  defect  can- 
not be  helped  by,  the  broker's  book.  I  have  had  repeated 
occasion,  since  I  have  been  on  the  bench,  to  observe  the 
slovenly  and  imperfect  manner  in  which  brokers  conduct 
their  business,  and  that  great  injustice  arises  to  parties  « 

from  a  want  of  ordinary  attention  to  their  duty. 

Batlet,  J. — ^The  broker  is  the  agent  of  both  parties, 
and  in  that  character  he  may  bind  them  by  signing  the 
same  contract  on  behalf  of  buyer  and  seller;  but  if  a 
broker  delivers  two  different  notes,  varying  from  each 
other,  one  to  the  seller,  the  other  to  the  buyer,  neither  is 
bound ;  because  he  is  thereby  holding  out  to  one  party 
that  he  is  selling  on  certain  terms,  and  to  the  other,  that 
the  goods  have  been  bought  on  different  terms*  Here 
neither  of  the  notes  contains  a  perfect  contract,  and  they 
cannot  be  compared  together  in  order  to  make  out  a  con- 
tract between  the  parties,  still  less  can  th6  broker's  me- 
morandum be  prayed  in  aid  for  that  purpose. 


The  other  Judges  concurred. 


Rule  refused. 
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i^thAwU  Ryde  and  others  v.  Curtis. 

A  guaranty    ASSUMPSIT  on  a  guaranty  given  by  the  defendant  to 
u  I  ^Q  hereby'  ^^  plaintiffs,  for  money  which   the  plaintiffs'  traveller 

agree  to  be-       might'  receive  on  their  account.    The  declaration  con- 
come  surety 
for  1{.  G,t  now  tained  several  counts  averring  that  the  plaintiffs  had  re- 

yow-  traveller,  tained  and  employed  one  R.  G.  as  their  traveller,  and  that 
m  the  sum  of  r    j 

500/.,  for  all      the  defendant  undertook,  in  consideration  of  their  continuing 

reoeire  on°^^^  ^*  ^-  '^  ^®  plaintiffs*  employment,  to  be  answerable  to 
^our  account,"  the  amount  of  500/.  Plea,  non  assumpsit.  At  the  trial 
sustain  a  de-  before  Abbott,  C.  J.,  at  the  sittings  in  London  after  last 
claration  aver-  term,  the  following  letter,  signed  by  tha  defendant,  and 
delation  to  be,  addressed  to  the  plaintiffs,  was  given  in  evidence : — "  4th 
Sffi  1^5^"**"  Augt/s/,  1823.  I  do  hereby  agree  to  become  security  for 
l^  and  con-  Mr.  R.  G.,  now  your  traveller,  in  the  sum  of  600/.,  for  all 
veller  in  their  n^^ney  he  may  receive  on  your  account."  The  other  parts 
service.  of  the  case  being  made  out,  the  plaintiffs  had  a  verdict  for 

600/. 


Carter  now  moved  to  enter  a  nonsuit  or  obtain  a  new 
trial,  on  the  ground  that  on  the  face  of  the  guaranty  there 
was  no  consideration  stated  sufficient  to  bind  the  defend- 
ant. The  declaration  averred  the  consideration  to  be,  that 
the  plaintiffs  would  continue  to  keep  the  traveller  in  their 
employment.  Now  the  paper  signed  by  the  defendant, 
imports  no  such  undertaking,  and  it  cannot  be  presumed, 
in  the  absence  of  direct  proof,  that  there  was  any  subse- 
quent communication  between  the  parties.  The  words 
''  now  your  traveller,"  do  not  necessarily  imply  that  the 
plaintiffs  were  to  keep  the  ti*aveller  and  continue  him  in 
their  service.  There  is,  therefore,  no  consideraiion  to  sa- 
tisfy the  Statute  of  Frauds,  and  make  the  defendant  liable 
as  surety*    He  cited  Bevill  v.  Turner  (a). 


(a)  2  Chit.  305. 
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Abbott,  C.  J. — I  think  it  sufficiently  appears  on  the  ^'26* 

face  of  this  instrument,   that  the  consideration  for  the  Ryde 

firaaranty  was  the  continuance  of  the  traveller  in  the  ser-  *• 

.  Curtis. 
vice  of  the  plaintiffs.     I  see  no  doubt  about  it. 
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The  other  Judges  concurred. 


Rule  refused. 


Doe  d.  Wood  and  another  v.  Tees  and  others.  irm^i^ 


18M  AprU, 


Ejectment  for  certain  lands  and  premises  situate  at  J^i^^^* 
Stoke  Fleming,  in  the  county  of  Devon,    Plea,  the  gene-  debtor  to  the 
ral  issue.     At  the  trial  before  Burrough,  J,,  at  the  last  ^^^^  ^f  ]^|, 
Devonshire  assizes,  it  appeared,   that  the   lessor  of  the  death,  is  a 
plaintiff  claimed  the  premises  in  question  as  heir  at  law  of  witness  in 
a  person  named  Lord,  and  that  the  defendants  claimed  as  ejcc^ient  for 

'^.  /  the  realty,  to 

devisees  under  the  will  of  the  same  person.    The  question  support  the 
was,  as  to  the  sanity  of  the  testator  at  the  time  of  execut-  J^IJ^Jag  ^^e 
inghis  will.    The  lessor  of  the  plaintiff's  pedigree  was  ad-  sani^of  the 
mitted  ;  and  in  order  to  support  the  defendants*  case,  and  |||Qe  his  will 
establish  the  will,  a  person  named  Hockin^  who  appeared  ^^  executed. 
to  be  the  executor  appointed  by  the  testator,  and  also  to 
be  a  debtor  to  testator  at  the  time  of  his  death,  was  called 
as  a  witness.     It  was  objected  on  the  part  of  the  plaintiff 
that  Hocldn,  being  executor  and  also  a  debtor,  was  incom- 
petent on  the  ground  of  interest,  and  therefore  was  inad- 
missible to  give  evidence.    The  learned  Judge,  however, 
thought  him  a  competent  witness,  and  he  was  admitted 
accordingly. 

Verdict  for  the  defendants. 

Wilde,  Serjt.,  now  moved  for  a  new  trial,'  on  the  ground 
that  the  evidence  of  the  executor  was  inadmissible.  The 
executor  being  also  a  debtor,  he  had  an  interest  in  sup- 
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1826.  ";  porting  the  will,  inasmuch  as  the  executorship  released 
his  debt  at  law.  The  statute  26  Geo*  2,  c.  6,  certainly  does 
not  apply  to  this  case,  because  here  Hockin  is  not  an  at* 
testing  witness.  That  statute  has  reference  to  legatees 
who  happen  to  be  the  attesting  witnesses  to  a  will,  and 
though  it  avoids  the  legacies,  yet  it  makes  the  legatees 
competent  witnesses  to  support  the  will.  This,  at  least, 
shews  that,  but  for  the  statute,  they  would  be  incompetent 
on  the  ground  of  interest.  In  this  case,  as  the  executor- 
ship releases  the  debt,  the  witness  had  a  direct  interest  in 
shewing  that  the  testator  was  of  sound  mind  at  the  time 
of  executing  his  will;  and  therefore,  he  was  incompetent. 

Abbott,  C.  J. — I  think  the  executor  was  an  admissible 
witness,  inasmuch  as  his  evidence  would  not  go  to  dis- 
charge  his  liability  as  a  debtor  to  the  testator's  estate. 
His  evidence  might  .support  the  will  as  respected  the 
realty,  but  setting  up  the  will  would  not  discharge  him  of 
his  liability  to  the  personalty. 

Bayley,  J. — ^The  executor's  own  debt  would  be  assets 
in  his  hands  for  which  he  would  be  liable  at  law,  accord- 
ing  to  a  case  in  1  Salk,  306.  The  verdict  in  this  case 
would  not  be  any  evidence  in  the  Ecclesiastical  court  upon 
the  grant  of  probate.  This  verdict  in  favour  of  the  will 
would  leave  the  question  as  to  the  personal  estate  entirely 
open,  to  be  disposed  of  by  the  Spiritual  court.  This  suit 
would  be  treated  as  res  inter  alios  acta  in  the  Spiritual 
court,  upon  the  validity  of  the  will,  as  to  the  personal.pro- 
perty. 


The  other  Judges  concurred. 


Rule  refused. 
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COBNISH   V.   PUGH.  ^QthApril. 

Assumpsit  for  goods  soia  and  delivered.  Plea,  the  The  wife  of 
general  issue.  At  the  trial  before  Gaselee,  J.,  at  the  last  petent  to  give 
assizes  for  the  county  of  Cornwall,  the  wife  of  one  of  the  «7»<lence  for 

the  deienaaDt| 

defendant's  bail  was  tendered  as  a  witness  to  prove  a  fact,  on  whose 
material  to  the  defendants  case.    It  was  objected,  that  husUnd^be- 
as  the  bail  himself  could  not  be  a  witness,  neither  could  came  bound, 
the  wife,  and  of  this  opinion  was  the  learned  Judge,  and 
the  plaintiff  had  a  verdict. 

Hakomb  now  moved  for  a  new  trial,  and  admitted, 
that  the  bail  himself  could  not  be  called  as  a  witness ;  but 
as  it  had  never  been  decided  that  the  wife  of  bail  was  inad- 
missible as'a  witness  for  the  defendaat,  it  was  thought 
necessary  to  take  the  opinion  of  the  Court  upon  the  point. 

Per  CuBiAM. — ^There  cannot  be  a  doubt,  that  if  the  bail 
himsdf  cannot  be  a  witness  for  a  defendant,  the  wife  is 
equally  incompetent,  her  interest  being  identified  with  her 
husband.  « 

Rule  refused. 


The  Kino  v.  Boltz.  \^th  April, 

1  HIS.  defendant  had  been  tried  before  Abbott^  C.J.,  at      Where  a 
the  last  Thetford  assizes,  and  found  guilty  of  publishing  convict^  of  a 
a  libel.    He  was  then  apprehended  and  committed  under  mwdemeanor 

'  ^  at  the  assizes, 

was  com- 
mitted to  the  county  gaol  to  abide  the  judgment  of  this  court,  and  was  detained  for  no 
other  cause,  the  court,  on  a  suggestion  of  his  inability  to  pay  the  expense  of  bringing 
himself  up,  allowed  a  motion  for  a  new  trial  to  be  made  without  his  personal  attendance. 
The  Court  cannot  compel  a  prosecutor  to  pay  the  expense  of  bringing  a  defendaUt  in 
custody  up  to  receive  judgment  for  a  misdemeanor ;  but  if  the  defendant'  is  too  poor  to 
come  up  at4iis  own  expense,  they  will  pass  judgment  upon  him  in  his  absence. 

VOL.   Vlll.  -^ 
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1826.        ^b®  I^i^  Chief  Justice's  warrant  to  his  Majesty's  gaol  at 
Norwich,  to  abide  the  judgment  of  this  court. 

F.  Kelly  (with  whom  was  Gunning),  was  now  instructed, 
in  the  absence  of  the  defendant^  to  more  for  a  new  trial, 
suggesting  on  affidavit  that  the  defendant  was  too  poor 
to  pay  the  expense  of  bringing  himself  from  Nortoich 
gaoU  in  order  to  be  present  during  the  motioii  for  a  new 
trials  in  compliance  with  the  practice  of  the  Court.  Under 
such  circumstances  he  submitted  that  the  Court  would 
entertain  the  motion  in  the  defendant's  absence. 

Abbott,  C.  J. — If  the  defendant  is  in  custody  under 
a  warrant  of  a  Judge  of  this  court,  as  a  consequence  of 
the  conviction  in  this  case,  and  he  is  not  detained  in 
prison  for  any  other  cause,  we  think  the  motion'for  a  new 
trial  may  be  made  without  his  personal  presence. 

The  other  Judges  concurring, 

Kelly  proceeded  to  make  his  motion  for  a  new  trial,  but 

The  Court  refused  it,  suggesting  however  that  the  mat- 
ters disclosed  might  avail  the  defendant  in  mitigation  of 
punishment  when  he  should  be  brought  up  for  judgment. 

Kelly  then  stated,  that  the  defendant  in  his  affidavit 
expressed  his  belief  that  the  prosecutor  did  not  intend  to 
bring  him  up  for  judgment,  but  meant  to  let  him  remain 
in  prison.  He  therefore  moved  for  a  rule,  calling  on  the 
prosecutor  to  shew  cause  why  he  should  not,  at  his  own 
expense,  bring  the  defendant  up  to  receive  the  judgment 
of  the  Coutt,  and  in  default  of  his  so  doing,  why  the  judg- 
ment  should  not  be  pronounced  in  defendant's  absence. 

Rule  granted  accordingly. 

On  a  subsequent  day,  cause  was  shewn  agamst  the  rule 
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by  Storks,  tm  the  part  of  tli6  proMcwtof ,  and  Keify  and 
Gunmng  were  beard  in  aupport  of  it 

Hie  Court  said  they  had  no  anthority  to  compel  the 
proseciitor  to  pay  the  expense  of  bringing  the  defendant 
up  to  receiTe  judgment;  but  oh  the  suggeetion  of  the 
defendant's  poverty  and  inability  to  bring  himself  up,  they 
made  the  rule  absolute  for  pronouncing  judgtnent  up<Ml 
him  in  his  absence,  and  accordingly  sentence  was  passed 
upon  him  in  his  absence. 


67 


1826. 
The  Kino 

V. 
BOLTZ. 


Hall  v.  Burcess. 

Assumpsit  for  the  use  and  occupation  of  a  set  of 
chambers  in  ClifforJCs  Inn^  Plea,  non  assumpsit,  and 
issue  thereon.  At  the  trial,  before  Abbott,  C.  J.,  at  the 
adjourned  Middlesex  sittings  after  last  term,  the  case  was 
this.  The  defendant  had  held  the  chambers  of  the  plain- 
tiff as  tenant  from  year  to  year.  The  rent  was  payable 
half  yearly.  At  Michaelmas,  1824,  being  the  end  of  the 
current  year^  the  defendant^  suddenly,  and  without  any 
notice,  quitted  the  chambers,  and  sent  the  key  to  the  plain- 
tifTs  agent.  The  agent  at  first  refused  to  take  possession 
of  the  chambers,  but  afterwards,  and  before  the  end  of  the 
next  half-year,  without  any  communication  either  with  the 
plaintiff  or  the  defendant,  let  the  chambers  to  another 
tenant,  who  took  possession  of  them.  The  action  was 
brought  to  recover  the  rent  from  Michaelmas,  1824,  up  to 
the  time  when  the  chambers  were  let  to  the  new  tenant. 
The  Lord  Chief  Justice  directed  the  Jury  to  find  a  verdict 
for  the  defendant ;  and  they  found  accordingly. 

Denman,  C.  S.,  now  moved  for  a  rule  nisi  for  a  new 
trial.  The  defendant  having  quitted  the  chambers  with- 
out giving  a  notice  to  quit,  remained  liable  for  the  rent  sub- 
sequently accruing  due^  unless  the  plaintiff  by  any  act  of 

f2 


18M  Apnl. 

Where  a  te- 
nant from  year 
to  year,  at  a 
rent  payable 
half  yearly, 
'quitted  at  the 
end  of  a  cur- 
rent year  with- 
out giving  no- 
tice ;  and  the 
landlord  re-let 
the  premises, 
before  the  end 
of  the  next 
half-year,  to 
another  te- 
nant : — Held, 
that  the  hind- 
lord  had  evict- 
ed the  first  te- 
nant, and 
could  not 
maintain  use 
and  occupa- 
tion against 
him  for  any 
rent  subse- 
quent to  the 
period  when 
ne  quitted. 
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his  has  released  him  from  that  liability.  Now  the  plain- 
tifi^s  letting  the  chambers  before  the  end  of  the  half-year, 
could  not  deprire  him  of  his  right  to  sue  the  defendant  for 
rent  for  the  period  during  which  they  were  unoccupied ; 
for  in  the  first  place,  that  was  an  act  done  in  ease  and  for 
the  benefit  of  the  defendant ;  and  in  the  second  place,  the 
defendant  having  before  that  time  refused  to  ocdupy  any 
longer,  had  no  right  to  object  to  such  a -disposition  of  the 
chambers  by  the  plaintiff. 


Baylet,  J. — ^When  a  landlord  sues  for  rent,  he  must 
rely  either  upon  an  expr^«  contract  made  with  the  tenant, 
or  upon  an  implied  contract  arising  out  of  the  relation 
existing  between  them.  Here  there  was  an  express  con- 
tract for  rent  payable  half-yearly,  and  the  rent  was  paid 
up  to  Michaelmas,  1824 ;  therefore,  no  further  rent  would 
become  due  until  Lady-day,  1825.  The  tenant  abandoned 
the  premises  at  Michaelmas,  1824,  without  giving  any 
notice  to  quit;  the  landlord, therefore,  was  entitled  to  con- 
sider him  as  his  tenant  for  another  year.  But  the  landlord 
let  the  premises  to  another  tenant,  thereby  electing  not  to 
consider  the  defendant  any  longer  as  his  tenant ;  the  effect 
of  which  was,  to  release  the  defendant  from  all  further 
liability,  and  to  waive  his  own  claim  to  rent  for  the  inter- 
val between  the  defendant's  quitting,  and  the  chambers 
being  let  to  another  tenant, 

HoLROYD,  J. — Previous  to  the  11  Geo.  2,  c.  19,  a  land- 
lord  could  sue  for  rent  only  upon  the  demise,  and  could 
recover  only  according  to  the  terms  of  it.  The  tenant's 
abandonment  of  the  premises,  in  this  case,  was  no  determi- 
nation of  the  tenancy ;  but  the  landlord  himself  determined 
it,  by  re-letting  the  premises.  That  re-letting  was,  in  point 
of  law,  an  eviction  of  the  tenant ;  and  if  the  action  had 
been  founded  on  the  demise,  might  have  been  pleaded  in 
bar,  and  would  have  been  an  answer  to  it.  The  1 1  Geo. 
2,  c.  19,  which  gave  the  action  for  use  and  occupation,  was 
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intended  to  remoye  the  difficulties  attending  the  action  on 
a  demise ;  but  it  was  not  intended  to  give  the  new  form  of 
action  in  ca8e»  where  the  old  one  was  not  maintainable. 
I  think  the  verdict  for  the  defendant  was  right 

Little  DALE,  J. — ^The  contract  in  this  case,  by  which 
rent  was  payable  half-yearly,  for  every  half-years'  occupa- 
tion, was  an  entire  contract,  and  could  not  be  divided  but 
by  the  consent  of  both  parties.  If  the  plaintiff  had  de- 
clared specially  upon  the  contract,  he  must  have  averred 
that  he  permitted,  or  was  ready  and  willing  to  permit,  the 
defendant  to  occupy  for  the  whole  half-year  from  Mkhael-^ 
mas,  1824;  which  averment  would  have  been  falsified  by 
proof  of  his  having  re-let  the  premises  before  that  half- 
year  expired.  I  think  that  view  of  the  case  shews  clearly 
that  the  verdict  found  for  the  defendant  was  right. 

Rule  refused. 
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Brookes  v.  Hebebd. 

Covenant  by  die  assignee  of  a  lease  agaipst  the  as- 
signor. The  declaration  stated  the  defendant's  covenant, 
that  up  to  the  date  of  the  assignment,  all  the  covenants  of 
the  lease  had  been  performed,  and  also  a  covenant  for  quiet 
enjoyment,  notwithstanding  any  acts  or  omissions  of  de- 
fendant.  Breach  assigned,  in  the  words  of  the  covenant 
for  quiet  enjoyment,  that  plaintiff  could  not,  after  the  as- 
signment, nor  did,  peaceably  hold  and  enjoy  the  premises, 
notwithstanding  acts  and  omissions  of  defendant ;  but  on 
the  contrary  thereof,  plaintiff  saith,  that  the  indenture  of 
lease  assigned  to  him,  contained  a  general  covenant  to 
repair,  within  three  months  after  notice,  and  a  clause  of 
re-entry  for  non-repair ;  and  that  the  defendant  before  and 
until  the  time  of  the  assignment^  had  neglected  to  repair, 
and  that  before  the  assignment,  the  lessor  had  served 


Tfuwsday, 
20th  April. 

However 
informally  a 
breach  of  con- 
venant  may  be 
assigned  in  a 
declaration, 
yet,  after  judg- 
ment by  de- 
fault, the 
Court  will 
pronounce 
such  judgment 
as  will  meet 
the  justice  of 
the  case,  not- 
withstanding 
the  informali- 
ty. 
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1826.  notice  on  the  defendant  to  repair  within  three  months, 
and  that  by  reason  of  the  neglect  to  repair^  the  leBsor 
brought  an  qectment,  which  plaintiff  wa«  obliged  to  com* 
He9£rd.  promise,  and  to  expend  money  io  repairing  the  premises^ 
and  to  pay  the  costs  of  the  ejectment;  and  that  by  reason 
thereof,  plaintiff  could  not  quietly  hold  and  enjoy,  &c« 
Plea  as  to  so  much  of  the  declaration  as  related  to  the  not 
repairing  within  three  months  after  notice,  thai  the  three 
months  notice  did  not  expire  until  after  the  asHgnment. 
Demurrer  and  judgment  for  the  defeodant,  the  Court 
holding  that  the  (dea  was  properly  pleaded  to  that  part  of 
the  declaration,  whereupon  the  plaintiff  executed  a  writ  of 
inquiry  as  to  the  residue  of  the  declaration,  not  answered 
by  the  plea.  On  the  execution  of  the  inquiry,  die  ut:ider- 
sheriff  ruled,  that  the  plea  pleaded  by  the  defendant^  went 
to  the  whole  declaration^  and,  therefore,  that  th|»  plaintiff 
was  entitled  to  nominal  damages  only;  and  accordingly 
the  plaintiff  had  a  verdict  for  one  shillings 

• 
Chitty,  on  a  former  day,  obtained  a  rule  nisi  for  a  new 
writ  of  inquiry,  on  the  ground  of  misdirection  by  the 
sheriff,  contending,  that  assuming  the  breach  of  covenant 
to  be  inartificially  assigned,  still,  if  there  was  enough  to 
shew  on  the  face  of  the  iword,  that  the  defendant  had 
broken  the  covenant  to  repair,  the  plaintiff  was  entitled  to 
damages  for  the  injury  which  he  had  sustained, 

R.  Bayly  had  also  obtained  a  eross'rule  for  setting  aside 
the  writ  of  inquiry,  and  arresting  the  judgment  altogether, 
on  the  ground,  that  the  defendant's  plea  extended  to  the 
whole  declaration ;  and  being  now  called  upon  to  support 
that  rule,  he  argued  that  the  declaration  as  framed,  assigned 
only  a  breach  of  the  covenant  for  quiet  enjoyment,  and 
did  not  properly  assign  any  breach  of  the  covenant  to 
repair.    Sedj 

Per    Curiam.— The    defendant's    plea   is   specially 
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pleaded  to  the  not  repairing  within  three  months  after  no- 
tice. It  is  therefore  no  answer  to  that  part  of  the  declara- 
tion, which  alleges  that  the  premises  were  out  of  repair  at 
tibe  time  the  assignQient  was  executed.  However  clumsily 
and  inartificially  the  breach  is  framed,  yet,  as  it  appears  on 
the  record,  that  there  had  been  a  breach  of  the  covenant  to 
repair,  the  plaintiff  is  entitled  to  damages  to  the  amount  of 
injury  he  has  sustained  by  reason  of  the  defendant's 
breach  of  the  covenant.  The  rule  for  a  new  inquiry  must 
therefore  be  made  absolute,  the  costs  of  that  motion  to  be 
costs  in  the  cause ;  and  the  rule  for  arresting  the  judgment 
must  be  discharged  with  costs. 
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v. 
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Both  rules  were  accordingly  disposed  of  as 
directed  by  the  Court- 


Stone  v.  Marsh  and  another. 

X HIS  was  an*  issue  out  of  Chancery  to  try  at  law  whe- 
ther the  defendants  were  indebted  to  the  plaintiff.  At  the 
trial  before  Abbott,  C.  J.,  at  the  sittings  in  London  after 
last  term,  a  verdict  was  found  for  the  plaintiff;  but  the 
Lord  Chief  Justice  reserved  some  points  of  law,  arising  in 
the  case,  for  further  consideration. 

jF.  PoUock  now  moved  for  a  rule  nisi  for  a  new  trial,  in 
Older  to  have  the  questions  reserved  by  the  learned  Judge 
cmsidered  and  dedMled  by  this  Court.  It  is  true,  that  this 
being  an  issue  out  of  Chancery,  a  motion  for  a  new  trial 
in  the  ordinary  course,  must  be  made  in  that  Court ;  but 
some  points  of  law  having  been  reserved  by  the  Lord 
Chief  Justice,  the  Lord  Chancellor  will  expect  that  those 
points  shall  be  disposed  of  in  tliis  Court,  before  the  record 


20th  Apni, 

Where*  on 
an  issue  di- 
rected to  be 
tried  at  law  by 
the  Lord 
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is  sent  back  to  him.    The  motion  for  anew  trials  therefore 
ought  properly  to  be  made  in  this  Court. 

Peb  Curiam. — ^This  being  an  issue  out  of  Chancery^  it 
appears  to  us,  that  the  motion  for  a  new  trial  ought  to  be 
made  in  that  Courts  and  if  the  Lord  Chancellor  thinks 
proper  to  direct  a  special  case  to  be  framed  for  our  opinion 
on  the  points  of  law  reserved,  we  shall  be  prepared  to 
entertain  it,  and  give  our  judgment ;  but  we  think  you 
are  bound  to  mention  the  case  to  that  Court  in  the  first 
instance. 


PoUockf  accordingly,  withdrew  the  application. 


2Ut  April. 


In  an  action 
on  the  case 


F.  K.  Perreau,  executrix  of  S.  Horton  v.  —  Sevan,, 

Esq. 

v^ASE  against  the  late  sheriff  of  Carmarthenshire  for 
negligence  in  losing  a  replevin  bond  taken  by  him  upon  a 
H^for  n^iu"  distress  for  rent,  due  to  the  plaintiff,  as  exeeutrix  to  5a- 
genoe  in  lo»-  muel  Horton,  deceased,  whereby  she  was  prevented  from 
bond,  given  by  having  an  assignment  thereof,  and  from  suing  thereon  as 
a  party  for        ^^le  would  be  entitled  to  do.    The  third  count  of  the  de- 

proaecuting 

his  suit  with  claration  (upon  which  the  questions  hereafter  mentioned 
county  court-  ^^^^^  Stated,  that  Frances  Keebk  Perreau,  executrix  .of 
the  declaration  Samuel  /Tor^OTi,  deceased,  and  David  Evans,  and  Rees 
the  plaint  had  Jones,  as  her  bailiffs,  theretofore,  to  wit,  on  the  20th  Decern- 
^oA"thI^  6«r,   1822,  aforesaid,  in  the  parish  of,  &c.,  in  the  county 

county  court  of  the  taid  sheriff/'  by  re-la-Io,  &c.;  and  it  appearing  that  at  the  time  of 
the  removal,  the  sheriff  who  had  taken  the  replevin  bond,  was  out  of  office :— Held,  no 
variance,  and  that  the  word  **  said"  might  be  rejected  as  surplusage. 

The  condition  of  a  replevin  bond  for  prosecuting  the  plaint  "  with  effect,"  means 
prosecuting  it  ^  with  tuccest  r  and,  therefore,  if  a  plaintiff  m  replevin  fails,  the  bond  is 
broken,  and  the  defendant  is  not  restrained  from  suing  on  the  bond,  though  he 
omits  to  sue  out  a  writ  de  reiorno  kabendo,  and  cause  ehngata  to  be  returned  thereon. 

If  the  defendant  in  replevin  elects  to  proceed  on  the  stat.,  17  C.  2,  c.  7,  he  is  not  con- 
fined to  his  execution  under  that  statute,  but  may  sue  the  sureties  on  the  replevin  bond, 
or  the  sheriff  in  an  actitm  on  the  case,  for  negligence  in  losing  the  bond. 
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of  Carmarthen,  in  a   certain  close,  called   White  Hall,        i826u 
took  and  detained  certain  cattle,  goods^  and  chattels,  (set 
forth  and  described),  of  one  Evan  Trehame,  then  lieing  on 
the  said  last  mentioned  premises,  of  great  value,  to  wit, 
of  the  value  of  200/.,  for  the  sum  of  97/.  10«.  then  due 
and  owing  to  plaintiff,  as  executrix,  as  aforesaid,  for  rent ; 
that  the  said  E.  Trehame,  afterwards,  and.  within  the 
space  of  five  days  then  next  ensuing,  to  wit,  on  the  said 
23d  December,  1822,  to  wit,  at,  8cc.,  made  his  plaint  to 
defendant,  then  being  sheriff  of  the  said  county  of  Car- 
marthen,  out  of  the  county-court  of  the  said  iheriff^  of  the 
taking  and  unjustly  detaining  of  the  said  goods  and  chat- 
tels of  the  said  Eoan  Trthame  by  the  plaintiff,  and  the 
said  D.  Evam  and  R,  Jones ;  and  prayed,  that  the  said 
cattle,  goods  and  chattels,  might  be  forthwith  replevied  by 
the  said  sheriff,  and  delivered  to  him,  the  said  Evan ;  and 
thereupon  the  defendant,  so  being  sheriff  of  the  said  county 
of  Carmarthen  aforesaid,  according  to  the  fom  of  the 
statute  in  such  case  made  and  provided,  did  take  from  the 
said  Evan,  and  two  persons,  to  wit,  J.  Haines,  and  /• 
Trehame,  as  two  responsible  sureties,  a  bond,  in  double 
the  value  of  the  said  cattle,  goods  and  chattels,  to  wit,  in 
the  sum  of  184/.  17s.  6d.,  bearing  date  the  23d  December, 
conditioned  for  the  appearance  of  the  said  Evan  at  the 
next  county-court,  after  the  date  of  the  said  writing  obli- 
gatory ;    to  be  holden  and  kept  for  the  county  of  Carmar* 
then,  and  for  his  prosecuting  there  with  effect  bis  suit, 
which  he  had  commenced  against  the  said  Frances  Keebk 
Perreau,  and  the  said  D.  Evans  and  R.  Jones,  for  the 
taking  and  unjustly  detaining  the  cattle,  goods  and  chattels 
in  the  said  condition  mentioned,  being  the  cattle,  goods  and 
chattels  so  distrained,' as  last  aforesaid,  and  for  making  a  re-^ 
turn  of  the  said  last  mentioned  cattle,  goods,  and  chattels,  if 
a  return  thereof  should  be  adjudged ;  and  thereupon  the  de- 
fendant, so  being  sheriff,  8cc«,  at  the  pmyer  of  the  said  Evan, 
replevied  and  made  deliverance  of  the  said  cattle,  goods, 
and  chattels,  to  the  said  Evan,  and  he  afterwards  appeared 
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1826.        ^^  ^^^  ^^^  county-eonrt,  held  for  ilie  said  covnty  of  Car- 
marihen,  and  in  the  same  court,  without  the  writ  of  oar 
lord  the  King,  levied  his  plaint  against  the  said  Frances 
KeebUj  Davids  and  JRees,  for  the  taking  and  unjustly  de- 
taining the  said  cattle^  goods  and  chattels  of  the  said 
l&van,  and  found  pledges,  as  well  far  prosecuting  the  said 
complaint 9  as  for  returning  the  said  cattle^  goods  and  chat- 
iels,  if  return  thereof  should  be  adjudged  by  law ;  which 
said  plaint  afterwards,  to  wit,  on  the  2&&i  day  of  March, 
1823,  was  duly  removed  at  the  instance  of  the  plaintiff, 
and  the  said  David  and  JRees,  out  of  the  eounty^court  of 
the  B kin  sheriff  of  the  said  county  of  Carmarthen^  into  the 
court  of  great  sessions,  for  liie  said  county  of  Carmarthen^ 
by  virtue  of  his  Majesty's  writ  of  recordari  fiunas  loque- 
1am,  returnable  before  the  justices  the  first  day  of  the 
next  sessions ;  and  thereupon  the  said  E^an  afterwards, 
to  wit,  at  the  next  great  sessions  held  for  the  said  county, 
to  wit,  on  the  7th  Aprih  1823,  at.  See.,  (the  declaration  in 
replevin,  and  the  avowry  and  recognizance  by  the  plaintiff 
and  her  bailiffB  for  rent  and  arrear,  were  then  set  out). 
The  count  then  proceeded  to  state,  that  such  proceedings 
were  thereupon  had  in  the  said  plea,  in  the  court  of  great 
sessions,  that  afterwards,  to  wit,  on  the  14tii  August^  in 
the  year  1824,  to  wit,  at,  8cc.,  before  the  aforesaid  justices, 
it  was  considered  in  and  by  the  said  Court,  that  the  said 
JSvuit,  should  take  nothing  by  his  said  writ,  but  that  he 
and  his  pledges  to  prosecute  should  be  in  mercy,  and  that 
the  said  Frances  Keeble,  David,  and  Rees,  should  go 
thereof  without  day,  and  that  they  should  have  a  return 
of  the  said  last-mentioned  cattle,  goods  and  chattels,  as 
by  the  record  and  proceedings  thereof  remaining  in  the 
said  court  of  our  said  lord  the  King,  of  great  sessions, 
more  fully  appears.     And  whereas,  it  was  the  duty  of  the 
defendant,  so  being  sheriff,  as  aforesaid,  and  having  so 
taken  the  said  writing  obligatory,  to   have   taken  due 
and   proper  care  thereof,  so  as   to  have^  been  able   to 
assign   the  same   to  the  plaintiff,   executrix,  as  afore- 
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said,  ill  case  the  same  should  become  forfeited,  and  i826. 
she  ehoold  be  entitled  to  have  the  same  assigned  to 
her  according  to  the  fonn  of  the  statute  in  such  case 
made  and  provided,  and  should  require  the  same  to  be 
assigned  to  her;  and  the  jdaintiff,  executrix  as  aforesaid,  in 
fact,  says,  thai  the  said  Evan  did  not  make  a  return  of 
the  said  cattle,  goods  and  chatteb,  or  any  part  of  them,  or 
any  part  thereof,  aoeording  to  the  form  and  effect  of  the 
said  condition  of  the  said  writing  obligatory,  but  wholly 
neglected  and  omitted  so  to  do,  and  therein  failed  and 
made  default,  whereby  the 'writing  obligatcMry  became  and 
was  forfeited,  and  the  plaintiff,  as  executrix,  as  aforesaid^ 
was  mtitled,  and  was  minded,  and  was  desirous  to  have 
the  same  assigned  to  her ;  but  she  in  fact  says,  that  the 
defendant  not  regarding  his  duty  in  that  behalf,  took  so 
little  care  of  the  said  writing  obligatory,  that  the  same  by, 
and  through  his  negligence  and  default,  was,  aQer  the  giring 
thereof  to  the  defendant,  as  such  sheriff^  to  wtt»  on,  fcc., 
at,  &c^  lost,  and  by  means  thereof,  the  plaintiffj  executrix, 
as  aforesaid,  was  hindered  and  pievented  from  having, 
or  obtaining  an  assignment  thereof,  and  by  means  thereof, 
she  has  been,  and  still  is,  hindered  and  prevented  from 
bringing  an  a^ioui  or  aetiotas^  on  the  said  last-mentioned 
writing  oUigatory,  and  has  been,  and  is^  deprived  of  the 
means  of  recovering  the  said  artears  of  rent,  and  the 
costs  of  the  said  action,  and  has  been  otherwise  greatly 
injured  and  damnified,  to  wit,  at  Carmarthen  aforesaid. 
Plea,  the  general  issue  not  guilty.  At  the  trial  before 
Burronghf  J.,  at  the  HerefiMrdsUre  summer  assizes,  1825, 
the  case  appeared  to  be  this :— *On  the  23d  of  December, 

1822,  the  defendant,  being  then  sheriff  of  Carmarthenshire, 
UKk  from  Enan  Treiarne  the  replevin  bond,  for  the  loss 
of  which,  this  action  was  buought.    On  the  25th  March, 

1823,  the  plaint  in  replevin  was  removed  by  re-fa-lo, 
from  the  county-court  into  the  court  of  great  sessions,  at 
which  time  the  defendant  ceased  to  be  sheriff.  From  the 
record  of  the  proceedings  in  the  court  of  great  sessions  it 


Bevan. 
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1826.        apf^eared^  that  the  jury,,  after  affirming  the  tenancy  of 
'^''^'       Trehame,  foand  the  rent  in  arrear^  due  from  him,  to  be 

Perreau. 

V.  97/.  10s,*  and  then  assessed  the  damages  under  the  stat. 

17  Car.  2,  c.  7,  besides  costs,  to  the  same  amount,  being 
the  value  of  the  distress.  The  record  then  stated  a  judg- 
ment (at  common  law)  of  the  Court  to  be,  that  the  plaintiff 
in  raplevin  should  take  nothing  by  his  writ,  but  that  he 
and  his  pledges  to  prosecute,  should  be  iu  mercy,  and 
that  the  defendants  in  replevin  should  go  without  day, 
and  that  they  should  have  a  return  of  the  goods  and 
chattels  to  hold  them  irreplevisable  for  ever.  It  then 
gave  judgment  upon  the  stat.  17  Car.  2,  c.  7,  that  the 
defendants  in  the  replevin  should  recover  against  the 
plaintiff  in  the  replevin  97/.  10s.,  the  arrears  of  rent, 
and  139/.  17s.  for  costs,  and  that  the  defendants  should 
have  execution  thereof.  It  appeared  also  from  the  record, 
that  the  Court,  upon  the  prayer  of  the  defendants  in  re- 
plevin, granted  a  writ  of  fieri  facias  to  the  sheriff  of 
Carmarthen,  to  levy  the  sum  of  237/.  7s.,  the  amount  of 
rent  and  costs.  Evidence  was  then  given,  that  a  writ  of 
fieri  facias  had  issued,  and  that  the  defendant  had  re- 
turned thereon,  nulla  bona ;  but  there  was  no  proof  that 
any  writ  de  retomo  habendo  had  been  issued.  It  further 
appeared,  that  upon  application  being  made  to  the  de- 
fendant's agent  to  assign  the  replevin  bond,  he  admitted 
that  it  could  not  be  found,  and  was  in  fact  lost.  On  the 
part  of  the  defendant  three  objections  were  taken;  first, 
a  variance  between  the  declaration  and  the  evidence,  for 
in  the  former  it  was  averred  that  the  plaint  was  removed 
out  of  the  county-court  of  the  said  sheriff  of  the  county  of 
Carmarthen,  and  the  defendant  being  the  only  person 
described  therein,  as  the  sheriff,  that  all^ation  imported 
that  the  plaint  wad  removed  out  of  the  county-court  of 
the  defendant,  whereas,  according  to  the  evidence,  the 
defendant  had,  at  that  time,  ceased  to  be  sheriff;  second, 
that  the  action  could  not  be  supported  inasmuch  as  the 
plaintiff  had  sustained  no  injury  l)y  the  loss  of  the  re* 
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plevin  bond,  because  the  bond  could  not  have  been  i826. 
enforced  upon  the  judgment  until  a  writ  de  retomo 
habendo  had  been  issued,  and  a  return  "of  elongata  made 
thereon ;  and  third,  that  the  defendant  in  the  replevin 
having  elected  to  proceed  under  the  stat.  17  Car.  2,  c.  7, 
she  was  confined  to  her  execution  under  that  statute,  and 
was  estopped  from  proceeding  afterwards,  either  against 
the  sheriff  or  against  the  sureties  upon  the  replevin  bond. 
The  learned  Judge  overruled  all  these  objections,  holding, 
first,  as  to  the  variance,  that  the  word  ''  said"  might  be 
rejected  as  surplusage,  the  substance  of  the  allegation 
being,  that  the  replevin  had  been  removed  out  of  the 
county-court ;  second,  that  as  Trehame,  the  plaintiff  in 
the  replevin,  had  not  prosecuted  his  suit  with  effect,  i.  e. 
mccessfullifj  the  present  plaintiff  became  damnified  by  the 
loss  of  the  replevin  bond,  and  that  it  was  not  necessary 
for  her  to  have  sued  out  a  writ  de  retomo  habendo  to 
enable  her  to  maintain  this  action;  and  thirds  that  the 
plaintiff  was  not  estopped  by  proceeding  under  the  statute, 
17  Car.  2,  c.  7,  but  still  had  her  remedy  upon  the  re- 
plevin bond,  or  against  the  sheriff  for  his  negligence  in 
losing  it,  whereby  she  lost  her  remedy  upon  the  bond. 
The  Jury  accordingly,  under  his  Lorship's  directions,  found 
their  verdict  for  the  plaintiff,  damfiges  184/.  17^.  6^/., 
but  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Russell  accordingly  obtained  a  rule  nisi  for  that  pur- 
pose, in  Michaelmas  term  last.  At  the  sittings" under  the 
king's  warrant  before  last  Hilary  term,  ^Holroyd,  J.,  and 
Littledale,  J.,  only,  being  present]  cause  was  shewn  against 
the  rule,  by 

W.  E.  Taunton,  First;  as  to  the  supposed  variance, 
the  question  is,  whether  the  averment  in  the  declaration, 
that  the  plaint  in  the  replevin  was  removed  ''  out  of  the 
county-court  of  the  said  sheriff  of  the  said  county  of  Car- 
marthen,*' refers  to  some  individual  sheriff,  or  only  the  sheriff 
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1826.  of  the  coanty  of  Carmarthen,  whoever  that  sheriff  ftiiglit 
be.  Now^  it  ib  quite  obvious,  that  this  allegation  has  refer* 
ence  to  the  ojice  of  sheriff,  and  not  the  individuat  Bheriff» 
The  substance  of  the  averment  is,  that  the  plaint  was  re** 
moved  out  of  the  county-court ;  and  as  it  is  perfectly 
immaterial  who  the  individual  dieriff  was  at  the  time  it 
was  removed,  the  wdtd  **  said,^  may  be  rejected  a»  sur* 
plusage.  All  that  was  material  to  be  proved  here,  was  cdr-^ 
rectly  av^red,  namely,  that  the  plaint  was  removed  out  of 
the  county-court.  The  case  of  Buihy  v.  Watson  (a),  is  a 
strong  authority  on  thi?  point;  but  the  recent  case  of 
Draper  v.  Garratt  (b),  is  decisive.  That  was  an  action 
against  the  sheriff  for  taking  insufficient  pledges  in  a  re- 
plevin, and  the  declaration  professing  to  set  out  the  record 
in  the  replevin  suit,  averred  under  a  videlicit,  that  the 
plaint  in  the  county-court  was  levied  before  A.  B.,  C, 
and  D.,  as  suitors ;  and  although  it  appeared  from  the 
record  itself,  that  it  was  levied  before  E.,  JP.,  G.,  and  H., 
the  Court  held  the  variance  immaterial  (c).  Then  as  to 
the  second  objection,  the  gist  of  this  action  is  the  negli- 
gence of  which  the  defendant  has  been  guilty  in  executing 
his  office,  and,  therefore,  whether  the  plaintiff  had  or  had 
not  sued  ont  a  writ  de  retomo  habendo,  and  caused  a  return 
of  elongata  to  be  made  thereon,  is  wholly  immaterial. 
Such  an  objection  does  not  lie  in  the  mouth  of  the  sheriff 
as  an  answer  to  his  negligence  in  losing  the  bond.  It 
would  more  properly  apply  to  an  action  against  the  sureties 
on  the  re{flevin  bond,  because  then,  it  must  be  shewn  that 
there  has  been  a  breach  of  the  bond ;  but  as  applied  to 
this  case,  the  objection  is  unintelligible.  In  this  case  it  is 
sufficient  for  the  plaintiff  to  shew,  that  she  has  sustained  an 
injury  by  the  loss  of  the  replevin  bond ;  and  this  is  mani- 
fested by  shewing  that  the  conditions  of  the  replevin  bond 

(a)  2  Sir  W.  BL  1050.  235.    PkiUipt  y,  Shaio,  4  B.  k,  A. 

(6)  Ante,  vol.  iii.,  226.     2  B  &  435.    Judge  v.  Morgan,  13  East, 

C.  2.  557.     Pippet  V.   Heame,   Ante, 

(c)  S^  King  y.  Pippci,  1  T.  R.  vol  i.  266. 
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have  been  broken.  These  conditionB  are  threefold ;  first,  is26. 
for  the  appearance  of  the  plaintiff  in  replevin ;  second,  to 
make  retaro  of  the  goods  and  chattels  distrained;  and 
third,  that  be  prosecutes  his  suit  with  effect.  Now  a 
breach  of  any  one  of  these  conditions  is  a  sufficient  cause 
of  action.  Here  it  appear^  that  the  plaintiff  in  replevin 
did  not  prosecute  his  suit  with  effect,  and  therefore  his 
bond  was  broken.  If,  therefore^  by  reason  of  the  loss  of 
the  bond,  the  present  plaintiff  was  prevented  from  suing 
the  sureties,  she  sustains  a  damage,  and  must  seek  her 
remedy  a^nst  tho  sheriff.  It  is  no  excuse  for  the  sheriff 
to  say,  that  no  writ  de  retonio  habendo  has  been  sued  out. 
Here  the  bond  was  forfeited  by  the  plaintiff  in  replevin  not 
prosecuting  his  suit  with  effut^  Prosecuting  with  effect^ 
means  prosecuting  with  success;  Morgan  y.  Griffith  (a), , 
Duke  of  Ormond  v.  BierUf  (fi),  and  Tumor  v.  Turner  (c).  It 
is  clear  that  th^  conditions  of  the  replevin  bond  are  inde- 
pendenty  and  any  one  being  broken,  that  will  give  a  cause 
of  action  on  the  bond ;  Dias  v.  Freeman  {d),  Gwillim  v. 
Holbrook  (e).  Judgm^it  being  given  against  the  plaintiff 
in  r^evin,  he  did  not  prosecute  v?ith  effect,  and,  therefore, 
the  bond  being  forfeited,  the  defendant  in  replevin  would 
have  had  a  cause  of  action,  of  which  she  has  been  deprived 
by  the  negligence  of  the  defendant  in  losing  the  bond. 
This  is  decisive  to  shew  that  the  defendant  is  liable  to  the 
plaintiff  for  the  injury  she  has  thus  sustained.  Thirdly,  if 
the  plaintiff  would  have  a  right  of  action  on  the  bond,  if  it 
had  been  assigned  to  her,  and  by  reason  of  the  loss  of  the 
bond,  the  sheriff  would  be  liable  to  her  for  negligence,  the 
question  is,  whether,  having  elected  to  proceed  under  the 
statute  17  Car.  2,  c.  7,  she  is  estopped  from  proceeding  in 
this  action.^  It  is  clear,  that  the  object  of  that  statute 
was  to  give  a  more  effectual  remedy  for  recovering  rent  in 

(a)  7  Mod.  380.  93  &94. 
lb)  Carth.  519.  (d)  6  T.  R.  195. 

(c)  4y.  B.  Moore,  606.    2  B.  &         (e)  1  B.  &  P.  410. 
B.  107.  See  Adams  on  Ejectment^  J 
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1826.        arrear^  in  addition  to  the  old  common  taw  judgment  in 
replevin.    There  is  no  exception  in  that  statute  as  to  com* 
mon  law  judgments,  and  it  is  not  limited  to  the  cases 
where  the  judgment  shall  be  at  common* law.  The  plaintiff, 
therefore,  was  not  ousted  of  her  common  law  remedy.and  she 
might  have  sued  on  the  replevin  bond,  notwithstanding  the 
proceeding  under  the  statute.    The  case  of  Tumor  v.  Ttrr- 
ner  (a),  is  an  express  authority  on  this  point.    There  it  was 
held,  that  if  judgment  be  given  against  the  plaintiff  in 
replevin  for  not  prosecuting  his  suit  with  eflfect,  his  sureties 
on  the  bond  will  be  answerable  to  the  avowant,  notwith- 
standing he  has  afterwards  proceeded  on  the  17  Car.  2,  c. 
7,  s.  2,  and  obtained  a  judgment  under  a  writ  of  inquiry 
in  pursuance  of  that  statute,  to  recover  the  arrearages  of  rent 
and  costs.    It  is  true,  that  in  Cooper  v.  Sherbrooke  (b), 
Bathurst,  J.,  is  reported  to  have  said,  that  **  the  legislature 
intended  by  the  statute  17  Car.  2,  that  the  proceeding  on 
that  statute  by  writ  of  enquiry,  fieri  facias  and  elegit, 
should  be  final  for  the  avowant,  to  recover  his  damages, 
and  that  the  plaintiff  was  to  keep  his  cattle,  notwithstand- 
ing the  course  of  a  writ  de  retomo  habendo ;"  and  in  TidtTs 
Practice  (c),  it  is  also  said,  that  **  if  the  defendant  proceed 
upon  the  statute  17  Car.  2,  c.  7,  for  the  arrearages  of  rent 
und  costs,  he  cannot  have  a  writ  of  retomo  habendo ;  nor 
consequently  proceed  against  the  pledges  09  account  of  the 
plaintiff's  not  making  a  return  of  the  cattle  or  goods,  nor 
as  it  seems  against  the   sheriff  for  taking  insufficient 
pledges;*^  but  these  dicta  were  brought  under  the  notice  of 
the  Court,  and  fully  considered  in  Turnor  v.  Turner,  and 
adjudged  not  to  be  law.     In  a  MS.  case  of  Dunn  v. 
Dunbar,  in  King's  Bench,  Hil.  1820,  the  doctrine  laid 
down  in  the  Conmion  Pleas,  in  Turnor  v.  Turner,  was 
adopted  and  acted  upon.     Another  authority  cited  in  sup- 
port of  this  third  objection,  was  Combe  v.  Cole,  Hil.  10 
Geo.  2,  referred  to  in  Com.  Dig.  Pleader,  3  K.  31.  What- 

(a)  4  J.  B.  Mooie,  606.    2  B.         (6)  2  Wils.  117. 
&  B.  107.  (c)  Tidd,  1079,  Ed.  8th. 
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ever  may  have  been  the  circttmstances  of  that  case,  it  was         1826. 
decided  before  the  statute  .11  Geo.  2,  c.  19,  s.  22,  and 
certainly  forms  no  part  of  the  original  Digest  of  Lord  C.B.  v. 

Camyni.  The  present  case  cannot  be  distinguished  from  b&vav. 
Tumor  v.  Turner,  and  Dunn  v.  Dunbar,  and,  consequently, 
as  the  phkintiflP  is  not  concluded  by  electing  to  proceed  on 
the  statute  17  Car.  2,  she  has  her  remedy  against  the  de- 
fendant for  his  negligence  in  losing  the  replevin  bond,  upon 
which  she  would  have  had  a  right  of  action  against  the 
soietieey  had  it  been  assigned  to  her. 

Campbell,  JR.   F.  Richards,  and  John  Evans,  on  the 
same  side,  were  stopped  by  the  Court. 

Russell,  Arehbold,  and  Chilton,  in  support  of  the  rule* 
The  objection  on  the  ground  of  variance  has  not  been 
answered  on  the  other  side,  nor  do  the  authorities  cited 
remove  the  difficulty.    It  is  submitted  that  th6  averment 
in  the  declaration,  that  the  plaint  was  removed  out  of 
the  county-court  of  the  said  sheriff,  applies  to  the  de- 
fendant in  his  individual  and  personal  character.     From 
the  beginning  to  the  end  of  the  declaration,  the  defendant 
b  charged  with  laches  as  sheriff  of  the  county  of  Car^ 
marthen.    The  third  count  begins  by  stating,  that  the 
said  Enan  made  his  plaint  to  the  defendant,  then  being 
sheriff  of  the  said  county  of  Carmarthen,  out  of  the 
county-court  of  the  said  sheriff,  and  prayed  that  the 
cattle,  &c.,   might-  be  forthwith   replevied  by  the  said 
sheriff;  and  thereupon  the  defendant  so  being  sheriff  oi  the 
said  county,  did  take  a  bond,  &c.,  so  that  throughout, 
the  defendant  is  spoken  of  in  his  personal  capacity,  and 
he  is  identified  with  his  office  of  sheriff,  and  it  alleges 
that  he,  in  his  individual  character,  held  the  court  out  of 
which  the  plaint  was  removed.   This  is  matter  of  descrip- 
tion, and  therefore  ought  to  have  been  strictly  proved, 
which  distinguishes  this  from  the  cases  of  Bushy  v.  Wat- 
son, and  Draper  y.  Garratt.    The  plaintiff  professes  to 
yoh.  VIII.  o 
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1826.         describe  the  court  out  of  which  the  plaint  was  removed, 
and  avers  that  it  was  removed  out  of  the  defendant's  court, 


Pebreav 


Bevan. 


t7.  whereas,  in  fact,  he  was  not  sheriff  at  the  time  of  the  re- 

moval. In  the  Dean  and  Chapter  of  Rochetter  v. 
Pierce  (a),  which  was  an  action  for  use  and  occupation, 
it  was  held,  that  if  the  nam6  of  the  present  dean  is  men- 
tioned at  the  beginning  of  the  declatation>  and  it  is  after- 
wards said  that  the  occupation  was  '^  by  the  permission  of 
the  said  dean,"  and  it  appears  in  evidence  that  the  de- 
fendant occupied  only  in  the  time  and  by  the  pemusision 
of  di  former  dean,  the  variance  is  fatal.  Here  the  plaintiff 
having  undertaken  to  allege  that  the  plaint  was  removed 
out  of  the  defendant's  court,  she  was  bound  to  prove  it ; 
Bevan  v.  Jones  (6),  Bromfield  v.  Jones  (c).  Second,  this 
action  is  not  maintainable,  inasmuch  as  the  breach  of  the 
replevin  bond,  as  alleged  in  the  declaration,  was  not 
proved  at  the  trial.  It  is  not  denied  that  a  breach  of  any 
one  of  the  conditions  of  a  replevin,  bond  W6uld  be  suffi- 
cient, because  the  conditions  are  independent ;  but  if  the 
•plaintiff  selects,  and  relies  upon  a  particular  breach,  she  is 
bound  to  prove  it.  Now,,  the  breach  assigned  in  this  de- 
claration is,  that  ]^an  Trehame,  the  plaintiff  in  the  xe- 
plevin^  did  not  niake  a  return  of  the  cattle  distrained. 
The  declaration  avers  that  it  was  the  duty  of  the  defend- 
ant, as  sheriff,  to  takk  care  of  the  replevin  bond,  in  order 
that  it  might  be  assigned  to  the  plaintiff;  and  then  assigns 
as  the  breach  of  the  bond,  that  Trehame  did  not  make  a 
return'  of  the  cattle,  8cc.,  whereby  the  bond  became  for- 
feited. This  breach  was  not  proved,  inasmuch  as  it  was 
not  shewn  that  the  plaintiff,  in  order  to  have  a  return  of 
the  cattle,  8cc.,  had  sued  out  a  writ  de  retomo  Ihabendo. 
The  goods  could  not  be  returned  until  the  writ  de  retomo 
had  been  sued  out ;  and,  therefore,  the  breach  assigned  is 
not  sustained.  It  is  said,  on  the  other  side,  that  as  the 
plaintiff  in  replevin  did  not  prosecute  his  suit  with  effect, 

(a)  1  Camp.  466.  (c)  Ante,  vol.  vi.,  500.  ^4  B.  & 

(6)  Ante,  toI.  vi.,  483.    4  B.  C.  380. 

&  C.  403. 
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that  allegation  in  the  declaration  is  sufficient.  But  it  is  1826. 
submitted,  that  the  meaning  of  that  condition  in  the  re- 
plevin bond,  is  not  that  the  party  shall  prosecute  it  with  v. 
sueem,  but  that  he  shall  prosecute  it  to  final  judgment;  B^^^^^* 
and  if  so^  then  there  is  no  breach  of  that  condition,  be* 
cause  Trehame  did  prosecute  the  replevin  to  final  judg- 
ment. The  authorities  cited  on  the  other  side  do  not 
militate  against  this  proposition,  and  thero  is  no  case  that 
has  decided  that  prosecuting  a  replevin  with  effect,  means 
prosecuting  with  success.  This  being  an  action  against 
the  sheriff  for  ne^gence  in  not  having  the  replevin  bond 
to  assign  it,  in  consequence  of  a  breach  of  some  of  the 
conditions  by  the  plaintiff  in  replevin,  before  such  an 
action  can  be  maintained,  it  must  be  shewn  that  the 
phintiff  has  been  damnified.  Now  it  does  not  appear 
that  she  has  been  damnified,  because  it  is  not  proved  that 
she  has  sned  out  a  writ  de  retomo  habendo,  with  elongata 
returned  thereon  by  the  sheriff.  In  proceedings  against 
bail  to  an  action,  there  is  no  doubt  that  a  capias  ad  satis- 
faciendum must  first  be  sued  out  and  returned  non  est 
inventus,  before  steps  can  be  taken  c^ainst  the  bail  on  the 
bond.  So  here,  the  plaintiff  was  bound  to  sue  out  a  writ 
de  retomo  habendo,  before  she  could  have  any  remedy 
on  the  replevin  bond.  Suing  out  the  writ  de  retomo  was 
a  condition  precedent ;  and  therefore,  she  has  no  remedy 
against  the  defendant  for  an  injury  which  she  does  not 
prove  she  has  sustained.  As,  therefore,  the  breach  assigned 
was  not  proved,  this  action  is  not  maintainable.  Thirdly, 
the  plaintiff  is  barred  of  her  action  against  the  sheriff, 
by  having  elected  to  proceed  under  the  statute  17  Car,  2^ 
e.  7.  She  had  one  of  two  remedies,  either  to  proceed  at 
common  law  for  a  return  of  the  catUe,  or  under  the  statute 
for  the  arrearages  of  rent  and  costs,  but  she  cannot  have 
both.  There  is  great  good  sense  in  what  is  laid  down  in 
Tidffi  Practice  (a),  where  it  is  said^  **  If  the  defendant 
proceed  upon  the  statute  17  Car.  2,  c.  7,  for  the  arrear- 

(fl)  8  Ed.  1079. 
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1826.        ages  of  rent  and  costs,  he  cannot  have  a  writ  de  retomo 
habendo;  nor^  consequentlyi  proceed  against  the  pledges. 


Perreau 


V.  on  account  of  the  plaintiff's  not  nuking  a  retam  of  the 

cattle  or  goods,  nor,  as  it  seems,  against  the  sheriff  for 
taking  insufficient  pledges."  Here  the  plaintiff  has  elected 
to  proceed  under  the  statute,  and  therefore  she  is  concluded. 

HoLROYD,  J. — ^Upon  the  question  of  variance  our  minds 
are  made  up.  On  the  other  points,  Tumor  v.  Turner  does 
not  appear  to  be  distinguishable  f|t>m  the  present  case,  but 
we  shall  take  time  to  consider  of  those  points,  before  we 
give  judgment.  The  objection  on  the  ground  of  variance,  is 
clearly  not  sustainable,  especially  on  the  authority  of  the 
late  case  of  Draper  v.  Garratt,  The  averment  that  the 
plaint  was  removed  ofitof  the  county-court  of  the  said  she- 
riff is  not  an  allegation  of  description,  but  of  substance  only ; 
and  it  appears  to  me,  that  it  was  sufficiently  proved.  Hie 
declaration  states,  that  the  plaintiff  in  replevin  made  his 
plaint  to  the  defendant,  then  being  sheriff  of  the  said 
county  of  Carmarthen,  out  of  the  county-court  of  the 
said  sheriff,  of  the  taking  and  unjustly  detaining  of  the 
said  goods  and  chattels  of  the  said  Evan  by  the  plaintiff, 
and  the  said  David  and  Rees,  and  prayed  that  the  said 
cattle,  goods  and  chattels,  might  be  forthwith  replevied  by 
the  said  sheriff,  and  delivered  to  him,  the  said  Evan. 
The  substance  of  this  allegation  is  only,  that  there  had 
been  a  plaint  levied  in  the  county-court  of  Carmarthen^ 
by  Evan  Treharne,  without  professing  to  specify  what  par- 
ticular sheriff  presided  in  the  county-court.  It  then  goes 
on  to  state,  that  the  plaint  was  afterwards  duly  removed 
on  such  a  day,  at  the  instance  of  the  plaintiff  and  the  said 
David  and  Rees,  out  of  the  county-court  of  the  said  she- 
riff. The  word  *'said"  there,  does,  not  necessarily  mean 
the  defendant,  as  an  individual  sheriff,  distingi^ishing  him 
from  the  sheriff  of  any  other  county.  If,  indeed,  this 
could  be  considered  as  a  description  of  the  sheriff  of  a 
different  county,  it  might  be  treated  as  a  variance ;  but  as 
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it  seems  to  me  that  the  substance  of  the  allegation  is,  that 
the  plaint  was  remoyed  out  of  the  county-court,  and  as 
that  fact  was  established  in  evidence,  the  variance  b  im- 
material ;  and,  at  all  events,  the  word  "  said  "  may  be 
rgected  as  surplusage.  The  late  case  of  Draper  v.  Gar- 
rattt  is  decisive  upon  this  point ;  and  our  present  determi- 
nation also  derives  confirmation  from  the  decision  in  Bushy 
V*  Watson,  where  a  declaration  for  maliciously  indicting 
at  the  general  quarter  sessions,  instead  of  the  general  ses- 
sions,  was  held  to  be  sufficient.  Qn  the  authority  of  these 
two  cases,  I  think  the  variance  here  is  not  fatal.  The  al- 
legation, that  the  plaint  was  levied  in  the  county-court, 
was  proved,  and  the  subsequent  allegation,  that  it  was 
removed  out  of  the  county-court  of  the  said  sheriff,  must 
be  taken  to  mean  the  office,  and  not  the  individual ;  and 
assuming  the  word  ''  said  *'  to  make  any  difference,  I  think 
it  may  be  rejected. 
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LiTTLKDALB,  J. — I  am  of  the  same  opinion.  The  facts 
proved  here  are  not  inconsistent  with  the  allegation  in  the 
declaration,  because  the  substance  of  the  allegation  is  re^ 
ferable  to  the  office,  and  not  to  the  individual  sheriff;  and 
it  is  wholly  immaterial  who  the  individual  sheriff  was  who 
presided  in  the  county-court  at  the  time  the  plaint  was  re- 
moved. But,  at  all  events,  I  think  the  word  ''  said  "  may 
be  rejected  as  surplusage;  and  then  the  averment  will 
have  been  most  satiiEtfactorily  proved* 

Cur  adv.  vult. 


HoLROTD,  J.,  this  day  delivered  judgment  on  the 
other  points.  This  was  a  motion  for  a  new  trial,  and  came 
on  to  be  argued  before  my  brother  Littledale  and  myself, 
on  Thursday,  the  19th  January  last,  at  the  sittings  before 
Hilary  term,  and  the  following  is  our  joint  judgment  upon 
the  case.  It  was  an  action  against  the  late  sheriff  of 
Carmarthen,  tried  before  Burrough,  J.,  at  the  last  sum- 
mer assizes  for  Herefordshire.    A  verdict  was  found  for 
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1826.       the  plaintiff^  damages,  184/.  17s.  6d.    The  action  was  for 
•^^^^^^^^      negligence  in  the  execution  of  his  office  of  sheriff,  and  the 
V,  questions  made  at  the  trial,  and  upon  which  a  rule  was 

granted  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered,  or  a  new  trial  granted,  arose 
upon  the  third  count.  That  count  was  for  negligence  in 
the  defendant,  as  sheriff,  in  losing  a  replevin  bond  taken 
by  him  upon  a  distress  for  rent  due  to  the  plaintiff,  aa  exe« 
cutrix,  by  which  she  was  prevented  from  having  an  aa^ 
signment  thereof,  and  suing  thereon  as  she  would  have 
been  entitled  to  do.  One  of  these  questions  was  a  ques* 
tion  of  variance,  which  the  Court  (my  brother  lAttUdah 
and  myselO  disposed  of,  and  over-ruled  hpon  the  argu* 
ment,  when  cause  was  shewn  against  the  rule  for  a 
nonsuit  or  new  trial,  and  therefore  I  shall  take  no  further 
notice  of  it.  The  other  question  was,  whether  upon  that 
third  count,  as  framed,  and  the  proof  in  support  thereof, 
that  was  given  at  the  trial,  the  action  was  maintainable. 
[After  stating  that  count  the  learned  Judge  proceeded]. 
When  the  record  of  these  proceedings  in  replevin  was  pro* 
duced  and  proved  at  the  trial,  it  appeared  by  it,  that  upon 
the  jury  giving  their  verdict  in  &vour  of  the  present 
plaintiff,  and  her  bailiffs,  the  three  defendants  in  that  suit, 
the  jury,  at  the  prayer  of  those  defendants,  according  to 
the  Stat.  17  Car.  2,  having  proceeded  to  inquire  concern- 
ing the  arrears  of  rent,  and  the  value  of  the  distress,  found 
the  arrears  to  be  97/.  10«.,  and  that  the  true  value  of  the 
distress  was  also  97/.  IO5. ;  and  therefore,  not  only  the 
common  law  judgment  was  given  against  the  plaintiff  in 
replevin,  of  nil  capiat  per  breve,  and  his  pledges  to  prose- 
cute being  in  mercy,  and  the  defendants  in  replevin  thereof 
going  without  day,  and  the  judgment  pro  retomo  habetido, 
but  also  judgment  according  to  the  above  statute  of  Car, 
2,  for  the  said  arrears  of  rent  97/.  10«.,  and  139/.  17*. 
costs,  in  the  whole  237/.  75. ;  and  that  the  defendants  in 
replevin  have  execution  thereof.  The  record  also  contained 
the  entry  of  a  prayer  by  the  defendants  in  replevin,  of  a 
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fieri  facias  to  the  sheriff  of  Carmarthenshire,  to  levy  the 
above  arrears  of  rent  and  costs^  and  that  it  was  granted  to 
them,  returnable  before  the  justices  of  the  said  court  of 
great  sessions,  on  the  first  day  of  the  then  next  great  ses* 
sions,  to  be  holden  in  and  for  the  said  county.  Besides 
this  award  of  execution,  it  was  also  proved  at  the  trial, 
that  a  fieri  facias  issued,  which  was  returned  by  the  she- 
riff nulla  bona,  and  there  was  no  proof  that  any  writ  de 
retomo  habendo  had  been  issued  upon  the  judgment* 
And  it  was  objected  at  the  trial,  first,  that  the  action,  there- 
fore was  not  maintainable,  on  the  ground,  that  the  replevin 
bond  could  not  have  been  enforced  upon  the  judgment,  as 
set  fivth  in  the  third  count  above  stated,  previous  to  the 
issuing  of  a  writ  de  retomo  habendo,  and  a  return  of 
dongata  thereon ;  and,  consequently,  that  .the  plaintiff 
had  sustained  no  injury  on  which  to  maintain  an  action 
against  the  sheriff  for  the  loss  of  the  replevin  bond ;  and, 
secondly,  that  the  avowant  having  elected  to  proceed  under 
the  Stat.  17  Car.  2,  c.  7,  could  neither  proceed  against  the 
sheriff,  nor  upon  the  replevin  bond,  but  was  confined  to 
his  execution  under  the  statute. 

With  r^ard  to  the  first  of  these  two  grounds  of  objec- 
tion, the  want  of  a  writ  de  retomo  habendo,  and  a  retum 
of  elongata  thereon,  it  appears  to  us,  that  a  writ  de  re- 
tomo habendo  and  a  retum  of  elongata  thereon,  were  not 
necessary  to  enable  the  plaintiff  to  put  the  replevin  bond 
in  suit  s^inst  the  obligors,  in  case  the  same  had  not  been 
lost,bot  had  been  assigned  to  her;  and  that  the  judgment 
as  stated  in  the  third  count  with,  and  even  without,  the 
averment  in  that  count,  that  the  plaintiff  in  replevin  did 
not  make  a  retum  of  the  cattle,  8cc.,  pursuant  to  the  cour 
dition  of  the  bond,  and  without  any  averment  of  a  writ  de 
retomo  babendo,  and  a  retum  of  elongata  thereon,  shewed 
sufficiently  a  breach  of  the  condition  of  the  bond  on 
whieh  the  plaintiff  in  this  suit  might  maintain  an  action 
against  the  sureties,  in  case  the  replevin  bond  had  been 
assigned  to  her ;  and,  consequently,  an  action  against  the 
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1826.  sheriff  for  his  negligence  in  the  loss  of  the  bond.  This  is 
folly  established  by  the  several  cases  that  have  been  de- 
v."^  cided  upon  the  subject.  If  the  bond  in  question  had 
Bevan.  i^^^  simply  conditioned  for  a  return  of  the  distress,  if  a 
return  should  be  adjudged,  without  more,  there  might  have 
been  something  in  the  objection,  but  this  is  a  case  in 
which  the  bond  was  taken  pursuant  to  the  stat.  1 1  Geo.  2, 
c.  19y  s.  23y  as  all  others  ought  now  to  be,  and  conditioned 
not  merely  for  making  such  return,  if  it  should  be  adjudg- 
ed, but  also  for  prosecuting  the  suit  with  effect ;  and  the 
condition  of  the  bond  is  broken,  and  the  bond  forfeited, 
as  well  by  not  prosecuting  the  suit  with  effect,  as  by  a  de* 
fault  of  making  a  return  of  the  distress  on  such  return  be- 
ing adjudged,  each  part  of  the  condition  being  independent 
of  the  other,  and  the  bond  forfeited  by  a  failure  in  either. 
The  failure  of  prosecuting  the  suit  with  success  is,  we 
think,  a  failure  of  prosecuting  the  same  with  ^ect,  and 
this  was  so  even  before  the  stat.  11  Geo.  2,  c.  19.  In 
Chapman  v.  Butcher  (a),  in  an  action  on  a  similar  bond, 
the  defendant  pleaded  that  he  had  prosecuted  a  suit  with 
effect  in  the  court  below,  but  that  a  writ  of  error  was 
brought  in  the  King's  Bench,  where  the  judgment  was  re- 
versed; to  which  the  plaintiff  replied,  that  the  judgment 
in  the  King's  Bench  also  was,  that  the  plaint  in  the  court 
below  should  abate,  and  that  there  should  be  a  return  irre- 
pleviable. On  demurrer  to  this  replication,  on  which 
other  objections  were  made,  [namely,  the  unlawfulness  of 
the  bond,  because  it  was  alleged,  that  pledges  ought  to 
have  been  taken,  and  not  a  bond,  and  that  the  condition 
did  not  extend  to  any  judgment  of  retomo  habendo,  in 
any  Court,  but  only  in  the  court  below  where  the  plaint 
was  levied,  and  the  judgment  of  that  court  was  then 
reversed],  judgment  was  given  for  the  plaintiff  in  the 
suit  on  the  replevin  bond,  although  it  would  seem, 
that  the  replication  contained  no  allegation,  that  no 
such  return  was  made;     [consequently,  there  was  no 

(a)  Carth.  248. 
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breach  of  the  condition  shewn,  but  the  not  prosecuting  i826. 
with  effect],  nor  was  there  any  allegation  that  any  writ  de 
retomo  habendo  issued,  or  that  there  was  any  return  of 
elongata  thereon,  which,'  if  necessary,  ought  to  have 
been  alleged ;  but  there  was  only  an  allegation  that  the 
suit  was  not  prosecuted  with  effect  in  the  Coutt  above,  that 
is,  with  final  success,  and  that  a  return  irrepleviable  was 
there  adjudged.  And  in  a  later  case,  since  the  stat.  II 
Geo.  2,  GmlUm  ▼.  Holbrook  (a),  where,  in  like  manner, 
nothing  more  appeared  on  the  pleadings  beyond  the  judg- 
ment de  retomo  habendo,  on  demurrer,  judgment  was 
given  for  the  plaintiff.  It  is  true,  that  no  objection  appears 
to  have  been  made  on  that  account,  in  either  of  those  cases. 
So  in  the  Duke  of  Ormond  ▼.  Brierley  (&),  in  a  similar  ac- 
tion, where  it  appeared  on  the  pleadings,  that  the  plaintiff 
in  replevin  died  before  the  suit  was  determined  by  which 
the  suit  abated,  but  where  he  had  by  injunction  from  the 
Exchequer,  hindered  the  proceedings  till  his  death,  so  that 
it  was  alleged  ''  he  did  not  prosecute  his  suit  with  effect,*' 
upon  demurrer  the  defendant  had  judgment,  for  per  Holt, 
C.  J.,  **  This  was  a  prosecution  with  efiect,  because  there 
was  neither  a  nonsuit  or  verdict  against  £.  C.  (the  plaintiff 
in  replevin),  and  so  it  is  on  a  recognizance  on  a  writ  of 
error,  which  is  also  to  prosecute  with  effect,  if  the  plaintiff 
is  not  nonsuit,  nor  the  judgment  aflBrmed,  the  recogni- 
zance is  not  forfeited."  This  shews  that  Lord  Holt's  opi- 
nion wa»  not  merely  that  a  nonsuit  or  nonpros  for  not 
following  up  the  suit  to  judgment;  but  that  a  judgment, 
against  the  plaintiff  in  replevin,  without  his  default  of 
following  up  the  suit  to  judgment,  that  is,  that  his  not 
prosecuting  the  suit  with  final  success  and  judgment  ac- 
cordingly, whether  with  or  without  judgment  de  retomo 
habendo,  is  a  breach  of  the  condition.  So  in  Waterman 
V.  Yea  (c),  which  was  since  the  stat.  1 1  Geo.  2,  c.  19,  it  ap- 
pears the  replevin  bond  was  sued  upon  without  any  previous 
writ  de  retomo  habendo,  but  no  objection  was  made  to  the 

(c)  1  fi.  &  p.  410.  (h)  Carth.  519.  (c)  2  Wils,  41. 
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1826.  action  thereon  upon  that  account.  But  prior  to  that  case 
(but  whether  prior  or  subsequently  to  the  stat.  11  Geo.  2, 
does  not  appear),  it  seems  in  Morgan  t.  Griffiths  (ja),  Lee, 
Bevan.  q^  j,^  g^i(i^  that  ia  all  replevin  bonds,  there  are  several  inde^ 
pendent  conditions ;  one  to  prosecute,  another  to  return 
the  goods  replevied,  and  a  tbicd  to  indemnify  the  sheriff ; 
and  a  breach  may  be  assigned  upon  any  distinct  parts  of 
the  condition.  And  it  is  material  that  this  should  be  the 
case,  for,  though  a  return  of  the  distress  may  have  boen 
actually  made,  as  well  as  adjudged,  yet  the  avowant  may 
and  will  still  be  damnified,  by  reason  of  hiB  costs  of  suit^ 
where  the  distress  so  returned  is  not  of  sufficient  value  to 
pay  him  his  costs,  as  well  as  his.  arrean  of  cent*  And 
in  Dias  v.  Freenum  (fi),  in  an  action  by  the  assignee  of  the 
sheriff  on  a  replevin  bond,  on  a  declaration  stating,  that 
plaintiff,  as  bailiff  of  J.  W,,  distrained,  Sec.,  on  J.  Lacojf, 
in  the  usual  form,  where  the.breadi  was,  that  L.  did  not 
appear  at  the  county-court  next  after  giving  the  b<md,  ac- 
cording to  the  condition;  and  did  not  thien  and  there,  or  in 
any  manner,  or  at  i^ny  place  or  time,  prosecute  his  suit 
with  effect  against  the  plaintiff;  and  <hi  a  special  demur- 
rer thereto,  the  declaration  was  adjudged  good,  and  the 
plaintiff  had  judgment  thereon,  although  non  constat  that 
the  suit  in  replevin  was  legally  determined,  or  what  the 
judgment  was,  if  any,  that  was  given  therein,  or  whether 
there  was  any  judgment  ot  writ  de  retomo  habmdo,  and 
return  thereof  or  not.  But  the  late  case  of  Turner  r. 
Turner  (c),  is  decisive  that  the  not  prosecuting  the  suit 
with  effect,  is  a  breach  of  the  condition,  and  that  an  acr 
tion  is  maintainable  on  the  replevin  bond,  although  it  ap- 
peared that  the  judgment  was  pro  retomo  habendo;  and^ 
although  it  did  not  appear  that  any  writ  de  retomo  ha- 
bendo had  issued  or  been  retumed,  and  although  there 
was  no  allegation  that  a  return  had  not  been  made.  That 
case,  too,  is  also  decisive  on  the  other  point,  and  has  estab- 
lished,  and,  we  think,  rightly  established,  that  the  avow- 

(fl)  7  Mod.  380  (n).  (c)  4  J.  B.  Moore,  606.  3  B.  &  B. 

{b)  5  T.  R.  195.  107. 
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anty  by  having  elected  to  proceed  under  the  stat.  17  Car.  1826. 
2,  c.  7,  is  not  confined  to  his  execution  under  the  statute, 
but  might  proceed  upon  the  replevin  bond,  if  it  had  been 
assigned,  and  may  proceed  against  the  sheriff  for  his  neg- 
ligence in  the  loss  of  it,  notwithstanding  what  is  stated  to 
have  been  said  by  Bathursi,  J.,  in  Cooper  v.  Sherbrooke(a), 
that  "  by  stat.  17  Car.  2,  the  legislatmre  intended  that 
the  proceeding  upon  that  statute  by  writ  of  inquiry,  fieri 
facias  and  elegit,  should  be  find  for  the  avowant  to  recover 
his  damages,  and  that  the  plaintiff  should  keep  his  cattle, 
notwithstanding  <he  course  of  awarding  a  writ  de  retomo 
habendo,  which  is  a  right  judgment,  for  the  statute  has 
not  altered  the  judgment  at  common  law,  but  only  gives  a 
farther  remedy  to  tiie  avowant."  The  Common  Pleas, 
however,  had  that  ease  wged  to  them  as  in  point  to  that 
effect;  but,  after  taking  time  to  consider,  upon  delibera- 
tion and  reasons  stated  at  length  in  the  report>  decided 
contrary  to  that  doctrine  of  Bathursi,  J. ;  and  it  may  be 
observed,  that  on  adverting  to  the  preamble,  as  well  as  to 
Ike  provisions  of  that  statute,  the  legislature  meant  only 
to  facilitate  the  landlord's  remedy  against  his  tenant,  and 
give  him  additi<mal  aid,  without  in  any  respect  depriving 
him  of  the  benefit  of  any  remedy  or  of  any  proceeding  he 
was  entitled  to  pursue  before;  and  the  very  circumstance 
of  the  old  judgment  de  retomo  habendo  remaining  (which 
Baihurst,  J .  allows,  and  which  is  allowed  on  all  hands,  to  be  . 
tlie  right  judgment),  notwithstanding  the  avowant  has 
upon  the  verdict,  and  before  the  giving  of  that  judgment, 
dectM  to  proceed,  and  actually  proceeded  upon  that  sta- 
tute, seems  to  shew  that,  as  the  old  judgment  of  the  com- 
mon law  was  not  gone  or  taken  away  by  that  election,  so 
tlie  consequences  resulting  from  it  still  remained,  if  the 
avowant  should  have  occasion,  or  should  still  chuse  t6 
cmve  them  in  aid.  A  subsequent  case  of  Dunn  v.  Dun- 
bar ,  in  this  Court,  in  Hilary  term,  in  1820,  was  cited. 
That  was  stated  to  be  an  action  against  the  surety  in  a 

(a)2Wils.ll7. 
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1826.         replevin  bond  after  judgment  in  the  replevin  suit  for  the 
y^^'^'      arrears  of  rent  under  the  statute.     On  a  motion  l)y  Mr. 

Perreau 

V.  Marry  at,  to  set  aside  the  proceedings  on  the  bond,  because 

Bevan.  ijjg  surety  is  discharged  by  proceeding  under  the  statute ; 
and  on  citing  TidcCs  Practice,  1088,  where  there  is  a  dictum 
to  that  effect  but  no  reference  to  authority,  Abbott,  C.  J«, 
is  stated  in  a  note  of  that  case,  to  have  said^  that  the  sta- 
tutable remedy  has  not  taken  away  the  surety's  responsi- 
bility, and  in  the  absence  of  authority,  the  rule  was 
refused,  but  if  authority  was  found  it  might  be  mentioned 
again.  Mr.  Justice  Best  and  myself,  are  stat^  to  have 
been  present.  It  does  not  appear  to  have  ever  been  men- 
tioned again ;  and  supposing  this  to  be  a  correct  note  of 
that  case,  and  that  it  did  not  come  on  again,  it  is  in 
support  of  our  present  opinion.  The  case,  indeed,  of 
Combes  v.  Cole  (a),  was  cited,  biit  that  case  was  before 
the  Stat.  11  Geo,  2,  when  the  avowant  had  no  right 
to  have  the  replevin  bond  assigned  or  delivered  over  to 
him,  as  he  has  since  that  statute ;  and  that  case,  though 
it  determined  that  the  only  mode  of  proceeding  against 
the  sheriff,  before  the  stat.  11  Geo.  2  veas  in  the  mode 
there  pointed  out,  does  not  establish  that  the  proceeding 
under  the  stat.  17  Car.  2,  without  avail  would  have  been 
a  defence  to  an  action  on  the  replevin  bond,  if  the  sheriff 
had  permitted  the  avowant  to  sue  on  it  in  his  own  name ; 
or  that,  if  it  would,  it  would  be  so  now,  since  the  stat.  11 
Geo,  2,  c.  19 ;  but  if  it  would  go  to  this  extent,  it  has  in 
effect  been  since  overruled.  But  it  has  been  urged,  that 
upon  the  declaration  in  this  case,  it  must  be  taken,  that 
the  breach  assigned  of  the  condition  of  this  replevin  bond, 
by  which  the  plaintiff  is  damnified,  is  the  not  making  of  the 
distress  as  adjudged,  and  that  he  has  proved  no  such 
breach  without  shewing  a  writ  de  retomo  habendo,  and  a 
return  of  elongata  thereon ;  as  the  declaration  avers,  that 
by  the  default  of  making  such  return,  the  bond  became 
forfeited ;  but  though  it  be  true,  that  immediately  after 

(a)  Gas.  Temp.  Ilardw.  352. 
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Stating  such  default,  ,it  says,  ''whereby  the  writing  obliga-*  ib26. 
tory  became  and  was  forfeited/'  yet  that  word  whereby  is 
not  confined,  we  think,  to  that  immediately  preceding 
allegation,  but  extends  also  to  the  prior  averment  of  not 
prosecuting  the  suit  with  effect,  so  as  to  enable  the  plain- 
tiff to  recover  upon  the  declaration,  upon  proof  of  facts 
sufficient  to  establish  that  as  a  breach,  without  going 
on  to  further  proof  which  might  have  been  necessary  to 
establish  the  not  returning  the  distress  as  a  breach,  in  case 
no  other  breach  than  such  non-return  had  been  shewn  by 
the  declaration.  The  case  of  Chamley  v.  Winstanky,  and 
wife  (a),  is  applicable  to  this  point.  It  was  an  action  for 
breach  of  a  covenant  made  by  the  wife  dum  sola  in  non- 
payment of  money  pursuant  to  an  award  which  she  had 
covenanted  to  abide  by  and  perform.  It  being  alleged  in 
the  declaration,  that  the  arbitrator  had  made  his  award 
after  the  intermarriage  of  the  defendants,  it  was  moved  in 
arrest  of  judgment,  that  the  award  was  void,  the  submis- 
sion being  revoked  in  law  by  the  marriage ;  consequently, 
that  no  action  would  lie  for  the  breach  of  the  award,  but 
the  Court  held,  that  the  declaration  [shewing  a  breach  of 
the  covenant  by  revocation  of  the  submission  by  the  inter- 
marriage between  the  submission  and  the  award],  was  valid 
and  sufficient  to  support  the  action,  though  it  was  a  breach 
of  covenant  informally  and  only  impliedly  alleged,  and 
the  declaration  was  evidently  framed  upon  the  idea,  that 
the  award  was  good,  and  meant  to  charge  the  non-pay- 
ment of  the  money  awarded  as  a  breach  of  covenant,  and 
the  plaintiff  had  judgment.  So  in  the  present  case,  though 
the  non-return  of  the  distress  may  have  been  the  thing 
intended,  or  mainly  intended  in  the  declaration,  as  the 
breach  ot  the  condition,  yet  if  a  breach  of  condition  suf- 
ficiently appears  by  the  declaration  in  another  respect, 
namely,  in  not  prosecuting  the  suit  with  effect,  as  we  think 
it  does,  that  is  sufficient  to  support  a  verdict  for  the 
plaintiff,  and  entitle  him  to  judgment  thereon,  though  he 
fails  in  proving  sufficient  to  establish  the  breach  more  pro- 

(a)  5  East,  266. 
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1826.  minently  set  forth.  But  then^  it  has  been  urged,  that  the 
plaititifT,  upon  the  proof,  has  recovered  greater  damages 
than  she  was  entitled  to  recover  upon  the  form  of  the 
declaration^  which^  in  setting  out  the  proceedings  and 
judgment  in  replevin,  omitted  to  set  forth  the  inquiry  as 
to  the  arrears  of  rent,  and  the  value  of  the  distress,  and 
the  finding  and  judgment  thereon:  but  that  point  doM 
not  appear  to  have  been  mentioned  at  the  trial,  nor  was 
the  rule,  that  I  am  ft  ware  of,  moved  on  that  ground.  It 
is,  however,  clear  that  the  plaintiff  is  entitled  to  recover  da- 
mages upon  the  merits  if  the  declaration  .had  stated  the 
whole  judgment,  or  if  it  should  be  amended  in  that  re- 
spect on  a  new  trial  being  granted,  to  the  amount  she  has 
recovei^y  supposing  her  entitled  to  recover  at  all,  and  the 
objection,  if  it  be  one,  arises  only  <m  the  omission  to  state 
those  parts  of  the  proceedings  in  the  declaration  which 
are  omitted.  It  is  a  mere  objection  of  form,  therefore ; 
but  supposing  the  defendant's  counsel  were  not  now  too 
late  to  urge  it,  we  think  the  declaration  is  sufficient  to  en- 
title the  plaintiff  to  recover  the  damages  she  has  recovered 
upon  the  proof  given  at  the  trial,  which  are  less  than  the 
penalty  of  the  bond,  or  the  damages  recovered  by  the 
judgment  in  replevin,  inasmuch  as  the  declaration  states, 
that  "  by  means  of  the  loss  of  the  bond,  the  plaintiff  was 
prevented  from  obtaining  an  assignment  of  the  bond,  and 
from  suing  thereon,  and  deprived  of  the  means  of  recovering 
the  arrears  of  rent,  and  the  costs  of  the  action  of  replevin, 
and  has  been  otherwise  greatly  injured  and  damnified." 
And  the  amount  of  that  loss  to  the  extent  of  the  damages 
given  by  the  jury,  was  proved  by  the  judgment  in  reple- 
vin produced  in  evidence  at  the  trial,  though  the  whole  of 
that  judgment  was  not,  and  we  think,  need  not,  be  stated 
in  the  declaration.  We  are  of  opinion,  therefore,  that  the 
.  rule  must  be  discharged. 

Rule  discharged. 
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Dean  v.  Bhown,  Esq.,  and  others.  ApHl^l 

Trespass,  by  the  plaintiff,  trustee  of  Mary  Ann  Hall,  A  feme  sole 

the  wife  of   William  Hall,  against  the  defendants,  the  i^ept  a  horse 

sheriff  of  Middlesex  and  one  of  his  officers,  for  seizincc  *? .  ^}^^^  *o 

visit  her  cus- 

under  a  writ  of  fieri  facias  issued  against  William  Hall,  a  tomers,  before 

horse  and  chaise,  the  property  of  the  plaintiff,  as  such  ™^*^®'  ^^ 

trustee.    Plea,  not  guilty,  and  issue  thereon.    At  the  to  trustees  <<aii 

trial,  before  Abbott^  C.  J.,  at  the  adjourned   Middlesex  )j^[d  ^^I 

sittings  after  last  Trinity  term,  the  case  was  this: —  ture,  eoods, 

And  Custt" 

Mrs.  Hall,  formerly  Miss  Tyler,  before  her  marriage  with  tels,"  (speci- 

Mr.  HalL  carried  on  the  business  of  a  plumassiere,  and  ^^^  ^?  ^  ^^ 

.                   *  dule  m  which 

artificial  florist,  and  was  possessed  of  the  horse  and  chaise  the  horse  and 

in  question,  which  she,  being  lame,  constantly  used  for  notlndud^^ 

the  purpose  of  waiting  upon  her  customers,  receiving  and "  all  her 

J              J  J  !•       •               J         T»       •         X    xi.  Stock  in  trade, 

orders,  and  delivenng  goods.    Previous  to  the  marnage,  a  materials  and 

deed  of  settlement  was  executed  by  Miss  Tyler,  conveying  ^^  articles, 

to  the  plaintiff,  as  her  trustee,  *'  all  and  singular,  the  seve-  h^^n  and 

ral  articles  of  household  furniture,  plate,  linen,  goods,  J^|^,j^y 

chattels,  and  effects,  specified  in  a  schedule  indorsed  upon  marriage,  she 

th^  deed,  (in  which  schedule  neither  the  horse  nor  chaise  ^^  chai^e^aT 

in.  question  were  included),  and  all  her  stock  in  trade,  ma-  before  :— 

terials  and  other  articles  then  belonging  to  her  in  and  about  horse' and 

her  said  business.''    Mrs.  Hall  continued  to  carry  on  her  f*»aise  passed 

1  *®  "*®  trustees 

business  after  her  marriage^  and  to  use  the  horse  and  by  the  deed, 

chaise  as  before ;  a^d  her  husband  occasionally  used  them  i^bUtrbr 

also.    The  formal  parts  of  the  case  were  not  disputed.    It  taken  in  exe- 

was  contended  on  the  part  of  the  defendant,  that  the  horse  debteof^her^ 

and  chaise,  not  being  inserted  in  the  schedule  indorsed  on  husband. 
the  deed  of  settlement,  did  not  pass  to  the  plaintiff  under 
the  words  ''  goods,  chattels,  and  effects ;"  and  that  they 
could  not  be  considered  as  *'  stock  in  trade,  materials,  or 
other  articles  belonging  to  Miss  Tyler  in  and  about  l\er 
business;"  and,  consequently,  that  the  action  was  not 
maintainable.    The  Lord  Chief  Justice  left  it  to  the  jury 


Dean 
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1826.         to  say,  whether,  at  the  time  when  the  deed  of  settlement 
was  executed,  the  horse  and  chaise  belonged  to  Miss  Tyler 
v~  **  in  and  about  her  business."    The  jury  found  that  they 

Brown.  ^-^^  ^^j  thereupon,  by  the  learned  Judge's  direction, 
returned  a  verdict  for  the  plaintiff.  In  Michaelmas  term 
last,  a  rule  nisi  for  setting  aside  the  verdict  and  entering  a 
nonsuit  having  been  obtained, 

Scarlett  and  Comyn,  now  shewed  cause.  The  deed  con- 
veyed to  the  plaintiff,  as  the  trustee  for  Miss  Tyler,  every 
thing  that  belonged  to  her  in  and  about  her  business. 
The  evidence  shewed,  and  the  jury  have  found,  that  the 
horse  and  chaise  then  belonged  to  her  m  and  about  her 
business.  That  was  a  mere  question  of  hct  peculiarly  for 
the  jury  to  decide ;  it  has  been  properly  left  to  them ;  they 
have  decided  it ;  and  the  plaintiff,  therefore,  is  entitled  to 
retain  the  verdict  which,  under  such  circumstances,  has 
been  found  in  his  favour.  The  husband  having  occasion- 
ally used  the  horse  and  chaise,  can  make  no  difference  in 
the  case,  because  that  must  be  taken  to  have  been  done 
by  the  permission  of  the  wife,  or  her  trustee :  besides, 
it  has  been  held,  that  the  possession  which  a  husband, 
'  living  with  his  wife,  has  of  the  separate  property  of  the 
wife,  settled  before  marriage  in  trustees  for  her  separate 
use,  is  not  sufficient  to  bring  a  case  within  the  Bankrupt 
Acts ;  and  that  it  is  no  objection  to  such  a  settlement, 
that  the  goods  were  not  described  in  the  deed,  or  referred 
to  in  the  schedule  annexed ;  Jarman  v.  Woolloton(a). 

Gurney  and  Holt,  control.  The  question  now  before  the 
Court  depends  upon  the  construction  of  the  deed  of  set- 
tlement, and  is,  therefore,  a  question  of  law  and  not  of 
fact.  Now^  looking  at  the  language  of  the  deed,  this  pro- 
perty could  not  possibly  pass  under  either  of  the  descrip- 
tions there  given ;  it  could  not  pass  as  **  goods,  chattels, 
and  effects,''  because  it  is  not  inserted  in  the  schedule ; 

(a)  3  T.  R.  618. 
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aor  as  "  stock  in  trade,  mateiials,  and  other  articles  in  1896. 
the  business/'  because  it  is  of  a  nature  utterly  inconsistent 
with  all  those  expressions.  The  *'  stock  in  trade/'  being 
fluctuating  and  variable  in  its  nature,  required  no  schedule, 
for  which  reason  none  was  given ;  therefore,  the  ''  mate* 
rials  and  other  articles  *'  next  mentioned,  must  have  meant 
articles  ejusdem  generis :  but  the  property  in  question  is  of 
a  permanent  nature,  and  would  certainly  have  been  in  fact, 
as  it  clearly  ought  to  have  been  by'  law,  inserted  in  the 
schedule,  if  it  had  been  intended  to  pass  to  the  trustee. 

Batlbt,  J. — ^All  articles  of  property,  ''belonging  to 
Hiss  TyUr^  in  and  about  her  business,'' are  clearly  includ- 
ed in  the  deed  of  settlement.  The  jury  have  found,  that 
the  property  in  question  did  belong  to  her  in  and  about 
her  business ;  and  it  is  impossible  for  us  upon  the  evidence 
before  us,  to  find  the  contrary :  especially  as  the  fact  of 
her  being  lame,  and  the  nature  of  her  business,  which 
would  take  her  much  from  home,  must  render  such  pro- 
perty highly  useful,  if  not  absolutely  necessary  to  her. 
Such  articles,  at  first  sight,  do  not  appear  peculiarly  ap- 
plicable to  such  a  business ;  but  still,  if  they  were,  under 
the  peculiar  circumstances  I  have  mentioned,  honestly  and 
boui  fide  kept  and  used  for  the  purposes  of  trade,  and  not 
for  pleasure,  I  have  no  hesitation  in  saying  in  point  of  law, 
that  they  would  pass  to  the  trustee  by  the  deed.  The 
jury  have,  in  effect,  found  that  the  horse  and  chaise  were 
kept  for  the  purposes  of  trade,  and  not  for  pleasure ;  and 
there  is  no  evidence  to  shew  that  there  was  any  other  pro- 
perty belonging  to  Miss  Tyler^  which  could  answer  the 
description  of  ''  other  articles,"  following  the  words 
**  stock  in  trade  "  in  the  deed.  I  am,  therefore,  of  opi- 
nion, that  the  verdict  was  right,  and  that  this  rule  ought  to 
be  discharged. 

HoLBOYD,  J.,  concurred. 

LiTTLEDALE,  J.,  was  in  the  Bail  Court. 

R(Ule  discharged. 

VOL.  VIII.  H 
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Saturday^  _ , 

April  22d,  Edwards  v.  —  LucAS,  Esq.  and  another. 

Declaration  1  HIS  was  fjk  action  On  the  case,  against  the  defendants^ 
false  return  to  ^^^  '^^  sheriffs  of  London,  for  a  false  return  to.  a  writ  of 
^^IhS^k"^^''  ^^^^  facias  issued  against  the  goods  of  A.  B.,  upon  a 
plaintiff  by  judgment  recovered  against,  him  by  the  plaintiff.  Plea,. 
S-Vhe^^urt  ^^^  g«»l^y>  and  issue  thereon.  The  description  of  the 
recovered  judgment  in  the  declaration  was,  ''  that  by  the  judgment 
judged'to  him  *°^  consideration  of  the  Court,  the  said  plaintiff  recovered 
for  his  da-  against  the  said  A.  B.,  the  sum  of  39/.  10s.,  which  was 
sustained,  as  adjudged  to  him  for  his  damages  by  him  sustained,  as  well 
Well  by  occa-    jjy  occasion  of  the  not  performing:  the  said  several  promises 

sionofthenot     •'  .  .  . 

performing  «e.  and  undertakings  before  that  time  made  by  the  said  A.  B., 
^fifh^^"'  to  the  said  plaintiff,  as  for  his  costs,"  8cc.;  with  a  prout 
costs,"  &c;  patet  per  recordum.  At  the  trial,  before  Abbott,  C.  J.,  at 
with  a  pnnit  ^^^  London  adjourned  sittings  after  last  Trinity  term,  upon 
patet  per  re-  producing  the  record  of  the  judgment,  it  appeared,  that  a 
production  of  remittitur  had  been  entered  as  to  all  the  counts  in  the  de- 
k  ajp^red"*  claration,  except  the  first,  and  that  the  damages  were 
that  a  remitti-  awarded  for  the  not  performing  the  promise  and  undertaking 
entered  aTto  ^^  ^^^^  count  mentioned  only.  It  was  contended  on  the 
all  die  counts  part  of  the  defendants,  upon  the  authority  of  Baynes  v. 
tion  except  '  Forrest  (a),  that  this  was  a  fatal  variance  between  the 
th^t^A^'n^^  judgment  as  set  out  on  the  record,  and  as  produced  in 
mages  were  evidence,  and  that  the  plaintiff,  therefore,  must  be  non- 
th^^^er!  suited.  The  Lord  Chief  Justice  declined  to  nonsuit,  but 
forming  the  reserved  the  point,  and  the  plaintiff  had  a  verdict,  with 
wuMt  men-  ^^  liberty  to  the  defendants,  to  move  to  enter  a  nonsuit. 

lioned  only:— 

variance.  Gurney,  in   Michaelmas  term  last,  having  moved  and 

obtained  a  rule  nisi,  accordingly, 

Hutchinson  now  shewed  cause.  The  case  of  Baynes  v. 
Forrest,  upon  the  authority  of  which  this  rule  was  granted, 
is  distinguishable  from  the  present  in  two  respects.    First, 

(fl)  2  Str.  892. 
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lliat  was  a  proceeding  by  scire  facias  upon  a  judgment,  1826. 
which  was  stated  on  the  record  to  be  for  damages  for  the 
non-performance  of  a  certain  promise  and  undertaking, 
but  which  when  produced  in  evidence  appeared  to  be  for 
damages  for  the  non-performance  of  several  promises  and 
undertakings ;  so  that  the  averment  there  could  not  be 
proved,  without  severing  the  damages,  which  could  not  be 
done.  Second,  the  judgment  there  was  of  the  very  es- 
sence and  foundation  of  the  action ;  and  therefore  without 
strict  proof  of  the  judgment  as  declared  u)M>n,  the  action 
couid  not  be  maintained^  Here,  the  averment  may  be 
proved  without  severing  the  damages,  and  the  judgment 
is  mere  matter  of  inducement ;  therefore,  evidence  that  a 
judgment  was  recovered  for  the  sum  of  39/.  10^.,  sup- 
ported the  averment,  and  veas  sufficient  to  maintain  the 
action.  King  v.  Pippett(a),  Hamborough  v.  Wilkie  (ft)  :  and 
if  so,  the  judgment  being  pleaded  with  a  prout  patet  per 
recoidum  makes  no  diflPerence,  Stoddart  v.  Pallmer  (c). 

Gumey  and  Chitty,  control,  having  contended  that  this 
case  was  not  distinguishable  from  Baynes  v.  Forrest,  that 
the  judgment  was  of  the  essence  of  the  action,  and  that  the 
rule  of  distinction  laid  down  in  Purceli  v.  Macnamara  (d\ 
applied ;  were  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  clearly  of  opinion  that  the  rule  for 
entering  a  nonsuit  in  this  case  ought  to  be  made  absolute* 
Some  judgment  recovered,  was  an  essential  constituent 
part  of  the  plaintiff's  right  of  action.  He  undertook,  and 
he  was  bound,  to  set  out  in  his  declaration  such  a  judg- 
ment as  warranted  the  issuing  of  the  writ  of  fieri  facias ; 
and  it  was  his  duty  to  set  it  out  correctly.  He  averred 
the  judgment  to  be  for  damages  for  the  not  performing 
several  promises ;  it  appeared  upon  production,  to  be  for 
damages  for  the  not  performing  one  promise.     It  was  im- 

(o)  1  T.  a.  235.  (c)  Ante,  vol.  iv.,  624.    3  B.  &  C  2.  S  .C. 

(h)  4  M.  &  S.  474.  id)  9  East,  157. 
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material  to  the  defendants,  whether  the  judgment  was  for 
the  non-performance  of  several-  promises,  or  of  one  only ; 
but  it  is  most  material  that  the  plaintiflp  should  set  out  the 
judgment  as  it*really  was.  If  we  were  to  hold  this  decla-^ 
ration  to  be  good,  we  might  with  equal  propriety.be  called 
upon  to  hold  that  an  averment  of  a  judgment  recovered  in 
assumpsit  would  be  satisfied  by  evidence  of  a  judgment 
recovered  in  covenant  or  in  tort.  I  think  that  would 
be  going  very  dangerous  lengths,  and  that  we  shall 
be  keeping  ,the  prudent  course,  and  best  consulting  the 
mterests  of  the  public,  by  holding  that  this  is  a  fatal 
variance. 


Bay  LEY  J. — It  is  quite  clear  that  the  plaintiff  could  not 
recover  without  setting  out  such  a  judgment  as  warranted 
the  fieri  facias ;  and  if  so,  it  is  equally  clear  that  he  must 
set  out  that  j  udgment  correctly, 

HoLROYD,  J.,  concurred. 

LiTTLEDALE  J.,  was  in  the  Bail  Court. 

Rule  absolute. 


Monday^ 

April  24M.  Doe  d.  Turn  bull  and  others  t?.  Brown. 

Where  a  XjY  an  Order  of  Nisi  Prius,  made  at  the  summer  assizes 
ferredt^aAi-  ^^'  ^^^  county  of  Cumberland^  in  the  year  1824,  this 
tration  by  an  ejectment  was  referred  to  the  arbitration  of  a  barrister,  with 
Prius,  and  the  power  to  him  to  direct  in  what  way  the  verdict  should  be 
arbitrator  after  entered.     No  award  having  been  made  by  him  in  ApriL 

a  notice  of  re-  ° ,     .  •'  • 

vocation  in        1825,  the  lessors  of  the  plaintiff^  by  a  notice  in  writing, 
^'awf^d'^'''^''  revoked  the  submission.    Notwithstanding  this,  the  ar- 

directing  a 

verdict  to  be  entered  for  the  defendant,  the  Court  set  the  award  aside,  even  assuining 

it  to  be  a  nullity. 
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bitrator  proceeded  in  the  reference,  and  in  the  month  of 
August  following  published  his  award,  directing  a  verdict 
to  be  entered  for  the  defendant.  In  Mkhaelnyns  term  last, 
a  rule  nisi  was  obtained  for  setting  aside  the  award,  on  the 
groond  that  it  had  been  made  after  the  revocation  of 
the  arbitrator's  authority. 


101 

1826. 
Dob  d. 

TUBNBVLL 

V. 

Bftowjr* 


Patteson  now  shewed  cause.    The  question  is,  whether 
a  simple  revocation  in  writing,  is  sufficient  to  determine 
an  arbitrator's  authority  under  an  order  of  Nisi  Prius,made 
under  the  sanction  of  the  Court  in  which  the  cause  is 
brought  on  for  trial.     It  is  contended,  that  an  order  of 
Nisi  Prius  is  of  so  high  a  nature,  that   the   authority 
given  by  it  cannot  be  revoked  by  a  mere  notice  in  writing. 
A  submission  by  deed  can  only  be  revoked  by  deed,  and  it 
is  clear  that  if  this  had  been  a  submission  by  deed  under 
seal,  the  mere  notice  in  writing,  not  under  seal,  would  be 
insufficient  to  revoke  the  arbitrator's  authority.  Marsh  v. 
BuUeel{d),     An  order  of  Nisi  Prius  is  something  inter- 
mediate between  a  mere  agreement  and  a  submission  by 
deed,  but  still  it  is  contended,  that  it  could  only  be  revoked 
by  deed.     Admitting,  however,  that  the  revocation  in  this 
instance  was  sufficient  to  determine  the  arbitrator's  autho- 
rity, then  it  follows  that  the  award  is  void,  as  a  nullity, 
and  this  application  to  set  it  aside,  is  unnecessary.     For 
this.  King  v.  Joseph  (&),  is  an  authority.    In   Clapham  v. 
Higham  (c),  undoubtedly  the  court  of  Common  Pleas  did 
set  aside  an  award  made  under  an  order  of  Nisi  Prius, 
after  the  revocation  of  a  submftsion,  but  nothing  is  at 
aQ  said  by  the  Court  there,  as  to  the  award  being  void 
in  itself. 


Abbott,  C.  J. — Surely  this  matter  is  very  plain.  If 
an  award  is  a  nullity,  or  is  of  such  a  nature  that  nothing 
can  be  done  upon  it,  but  by  suit  at  law,  the  Court 


(a)  5  B.  &  A.  507.    1  D.  &  R. 
106. 


(b)  5  Taunt.  453. 

(c)  7  J.  B.  Mo.  403. 1  Bing.  87. 
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does  not  interfere  to  set  it  aside,  because  if  any  suit  were 
brought  upon  it,  it  must  fail.  But  in  this  case  the  award 
orders  a  verdict  to  be  entered  for  the  defendant,  who,  unless 
we  interfere  to  prevent  it,  may  enter  up  judgment  and  take 
out  execution.  This  case  is  distinguishable  from  those 
cases  where  the  award  is  such,  that  nothing  can  be  done 
upon  it  but  by  suit  at  law.  It  appears  to  ^me,  therefore, 
that  we  ought  to  set  this  award  aside. 


HoLROYD^  J. — I  am  of  the  same  opinion.  I  think  we 
ought  not  to  allow  this  award  to  stand,  inasmuch  as  it 
would  be  conclusive  on  the  plaintiff. 

LiTTLBDALE,  J.,  coQCurrcd. 


Bayley,  J.,  was  gone  to  chambers^ 


Rule  absolute. 


£.  Alderson  was  to  have  argued  for  the  plaintiff. 


Monday 
April  24M. 


W.  F.  Berkeley,  Esq.  ».  Hardy. 


An  authority   J[  HIS  was  an  acUon  of  covenant  upon  an  indenture  of 

to  an  agent  to.  i»i_i.i.i  i/i  /. 

execute  an  in-  lease,  to  which  the  defendant  pleaded  non  est  factum, 
denture  under  j^^  ^^^g^   ^^  ^y  matters  in  difference  between  the  par- 

seal,  must  also     ,  '^ 

be  under  seal,  ties,  were  referred  to  a  gentleman  at  the  bar,  who  by  hig 
tion  of  a^Tin.'  award  determined,  that  the  plaintiff  had  no  right  of  action 
denture  by  an   upon  the  covenant.     On  shewing  cause  against  a  rule  nisi 

attorney,  must 

be  in  the  name  of  the  principal,  in  order  to  be  binding  upon  the  latter. 

A  deed  inter  partes  can  only  be  available  between  the  parties  thereto ;  therefore, 
where  in  corenant  upon  an  indenture  of  lease,  it  appeared,  that  the  landlord  by  writing 
not  under  seal,  authorised  his  attorney  to  execute  the  lease  for  and  on  his  (landlord's)  be- 
half, and  the  attorney  signed  and  sealed  the  lease  in  his  own  name : — Held,  that  the 
landlord  could  not  maintain  covenant  against  the  tenant  upon  the  indenture,  although 
the  corenants  were  expressly  stated  to  have  been  made  by  the  tenant,  to  and  with  the 
lan41ord. 
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ibr  setting  aside  this  part  of  the  award,  it  appeared  from         i836. 
the  affidavits,  that  the  action  was  brought  upon  certain 
indentures  which  were  on  the  24th  July,  1822,  signed, 
sealed,  and  delivered,  by  one  James  Simmonds,  for  and  on 
behalf  of  the  plaintiff,  and  by  the  said  defendant,  respect- 
ively ;  the  said  J.  S.  having  been  theretofore  authorised 
by  the  plaintiff  by  writing,  under  his  hand,  but  not  under 
seal,  to  execute  the  same  for  him  and  on  his  behalf,  the 
beginning  of  which   said  indentures  was  as  follows: — 
''  Agreed,  the  24th  July  1822,  between  James  Simmonds^ 
for  and  on  behalf  of  William  Ittzharding  Berkeley,  com- 
monly called  Earl  Berkeley,  (the  plaintiff),  of  the  one 
part,  and  Joseph  Hardy,  (the  defendant),  of  the  other 
part,  as  follows : — ^The  said  W.  F.  Berkeley  agrees  to  let, 
and  the  said  J.  Hardy  agrees  to  take,  all  those  messuages, 
tenements,  farms,  and  lands,*'  &c.    The  indenture  then 
contained  certain  covenants,  for  the  breach  of  which  this 
action  was  brought ;  which  covenants  were  expressed  to 
be  made  by  the  defendant  to  the  plaintiff,  and  by  the 
plaintiff  to  the  defendant.    The  name  of  James  Simmonds 
did  not  appear  again  in  the  lease,  after  the  commence- 
ment, until  the  conclusion,   which  was  in  the  following 
terms  : — "  In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals,  the  day  and  year  above  written,  James 
Simmonds,  (LS.)  ;  Joseph  Hardy,  (LS.)/'    The  affidavits 
then  stated,  that  the  arbitrator  had  found  that  the  de- 
fendant Hardy  had' committed  Certain  breaches  of  covenant^ 
and  assessed  the  damages  at  280/.    They  then  proceeded 
to  set  out  the  parts  of  the  award,  upon  which  the  ques- 
tion int^ided  to  be  brought  before  the  Oourtwas  raised,  as 
follows  : — '^But  it  having  been  objected  on  the  part  of  the 
defendant,  that  the  said  W.  F.  Berkeley  was  not  entitled 
in  law  to  maintain  any  action  of  covenant  in  his  own  name, 
upon  the  indentures ;  and  it  appearing  to  me,  that  such 
objection  to  the  form  of  the  action  is  well  founded,  I  do 
hereby  order  and  adjudge,  that  the  said  W,  F.  Berkeley, 
is  not  entitled  to  recover  his  said  damages  in  such  action 


10.4  CAS£S    IN    THE   KINO's    BENCH. 

1826.        of  covenant."  The  other  parts,  of  the  award  not  being  ma- 

g'^"^'      terial  to  the  present  question,^ it  is  unnecessary  to  set  them 

V.  out.    The  question  was,  whether  the  arbitrator  had  pro- 

^^^*       perly  determined  that  the  plaintiff  was  not  entitled  in  law 

to  maintain  any  action  of  covenant,  in  his  own  name,  upon 

the  indentures. 

Tindal  and  Coleridge  now  shewed  cause  i^rainst  the  mle^ 
From  the  statement  of  the  facts  found  by  the  arbitrator^ 
and  disclosed  in  the  affidavits,  it  is  clear  that  no  action  of 
covenant  could  be  maintained  on  the  indenture  in  the 
name  of  the  plaintiff.  First,  this  manifestly  cminot  be 
considered  as  his  deed,  for  it  is  found  by  the  arbitrator 
that  Mr.  Simtnonds  had  no  authority  under  hoI  to  execute 
the  deed  for  Mr.  Berkeley.  It  is  a  settled  principle  of  lawj» 
that  the  authority  of  an  agent  to  execute  a  deed  which  is 
to  bind  his  principal,  must  be  equally  as  strong  as  that  by 
which  the  agent  purports  to  bind  the  interests  of  his 
principal.  Here  the  authority  being  only  under  hand,, 
and  not  under  seal,  the  power  delegated  to  Mr.  Simmonds 
does  not  bind  the  plaintiff;  White  v.  Cuyler  (a),  Honleff 
V.  Ru$h,  cited  in  Harrison  v.  Jackson  (6),  Williams  v. 
Walsby  (c),  Steiglitz  v.  Egginton  {d).  Secondly,  assum- 
ing that  Mr.  Simmonds  had  sufficient  authcmty  to  bind 
the  plaintiff,  still  the  deed  is  not  so  executed  as  to  bind 
the  latter.  The  regular  mode  of  executing  such  an  instru- 
ment by  attorney,  is  to  execute  it  in  the  name  of  the 
principal.  From  the  time  of  Lord  Coke,  in  Combers  case 
(e),  down  to  the  recent  case  of  Barford  v.  Stuckey  (f), 
this  has  been  the  settled  rule.  Here  the  deed  is  executed 
in  the  name  of  Simmonds  only,  and  not  that  of  the  plaintiff, 
which  is  a  clear  objection.    Thirdly,  it  is  also  a  general 

(a)  6  T.  R.  176.  (J)  5  J.B.  Moore,  23.     3  B. 

(b)  7  T.  R.  209.  &  B.  333.    See  Frontin  v.  Smalf, 

(c)  4  Esp.  220.  2  Ld.  Raym.  1418 ;  and  WWu  y. 
(cO  Holt's  N.  P.  C.  141.  Back,  2  East,  142. 

(e)  9  Rep.,  2d  resolution. 
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raliy  esUbliahed  in  a  great  variety  of  cases,  that  a  deed  in- 
ter partes  is  only  avaikble  between  those^who  are  parties  to 
it,  and  therefore  as  the  plaintiff  is  no  party  to  this  deed, 
he  can  mamtain  no  action  upon  it.  The  case  of  Barford 
T.  Stuekey  last  cited,  is  a  decisive  authority  on  this  point* 
That  decision  was  only,  however,  in  furtherance  of  what 
is  laid  down  in  Scudamore  v.  Vandemtene  (a),  which 
was  an  action  of  debt  on  a  charter  party,  and  a  dis- 
tinetioD  was  taken  between  an  indenture  reciprocal,  be* 
tween  parties  of  one  part,  and  parties  of  the  other  part, 
in  vrtiich  case  no  obligation,  covenant,  or  grant,  can  be 
made  to  or  with  any  who  is  not  party  to  the  deed.  This 
doctrine  was  also  recognised  in  Storer  v.  Gordon  (ft), 
where  it  was  held  tibat'  a  deed  between  A.  of  the  one  par^ 
and  C.  of  the  other,  whbreby  A.  agreed  to  annul  certain 
claims  he  had  against  B.^  could  not  be  pleaded  by  B,  in  an 
action  against  him  by  A.,  brought  to  enforce  those  claims. 
This  distmction  is  familiar  in  an  action  of  covenant,  and  is 
equally  so  in  debt,  as  was  decided  in  the  former  case  of 
Scudamore  v.  Vandenstene*  It  is  admitted  that  the  same 
mle  does  not  hold  in  the  case  of  a  deed  poll.  The  case  of 
Clement  v.  Henley  (c)  would  seem,  at  first  sight,  to  militate 
against  the  doctrine  now  contended  for.  In  that  case  two 
yxDt  covenantees  sued  upon  an  indeaiture  executed  by  one 
of  them  only,  and  it  was  held  that,  the  action  was  main- 
tainaUe,  but  it  was  on  this  express  ground,  that  the  plain- 
tiff who  did  not  execute,  was  stUl  a  party  to  the  deed,  and 
as  the  eovenantor  had  executed  to  him  as  well  sa  the  other 
plaintiff,  both  might  well  sue.  That  case,  dierefore,  does 
not  help  the  difficulty  in  which  this  plaintiff  is  placed,  be- 
cause he  is  a  stranger  to  the  deed  altogether.  The  only  case 
which  throws  a  doubt  upon  this  point,  is  Gilbey  v.  Copley 
(<{),  but  in  that  case  there  was  not  any  decision,  three  of 
the  Judges  differing  in  opinion  from  Levinz,  J.,  who  said 
'*  that  it  was  common  erudition,  that  one  not  party  to  a 


)05 


(a)  2  lost.  673.    2  RoUe's  Abr. 
title  Faitfl  (F)  1 . 
(6)  3  M  &  S.  306. 


2, 


(c)  2  Roile'fi  Abr.  22,  Faits  (F) 
(rf)  3  Lev.  138. 


1826. 


Beukelet 

V. 
BAKDr. 


Berkeley 

V, 
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1826.  deed,  made  inter  parteA,  cannot  take  by  the  deed,  unless 
by  way  of  remainder"  (a).  Besides,  in  Gilbey  v.  Copley,  the 
promise  was  genend,  and  not  to  any  person  certain,  although 
Hardt.  the  payment  was  to  be  made  to  the  plaintiff.  The  case  of 
Salter  y.  Kidgley  (6)  is  distinguishable  from  this,  because 
that  was  the  converse  of  this  case,  inasmuch  as  there  the 
action  was  brought  by  a  party  to  the  deed  against  one  who 
was  no  party,  but  had  executed  it,  and  that  fact  was  dis- 
tinctly noted  by  Holt,  C.  J.,  who  said,  "  one  who  is  party 
to  a  deed  cannot  covenant  with  another  who  is  no  party, 
but  a  mere  stranger  to  it ;  but  one  who  is  no  party  to  the 
deed  may  covenant  with  another  that  is  a  party,  and  thereby 
oblige  himself  by  sealing  the  deed/*  This,  therefore,  being 
a  deed  inter  partes,  and  the  plaintiff  not  being  a  party  to  it, 
on  the  authority  of  the  cases  cited,  he  can  maintain  no  ac* 
tion  on  this  indenture. 

W.  E.  Taunton,  and  Campbell,  control.  The  question  in 
this  case  is,  whether  there  was  any  covenant  from  the  de- 
fendant to  the  plaintiff.  It  must  be  admitted,  that  the 
rule  of  law  which  requires  that  an  attorney  must  execute  a 
deed  in  the  name  of  his  principal,  is  too  inveterately  settled 
to  be  now  controverted.  Nor  can  it  be  disputed,  that  the 
cases  have  established  a  distinction  between  deeds  inter 
partes  and  deeds  poll.  Neither  can  it  be  denied,  that  a 
person  who  is  no  party  to  a  deed,  and  is  a  mere  stranger, 
cannot  maintain  covenant  against  one  who  is  a  party. 
But  it  is  submitted,  that,  notwithstanding  these  conces- 
sions, this  action  may  be  maintained  by  Mr.  Berkeley.  It 
appears,  from  the  finding  of  the  arbitrator,  that  Mr.  Sim- 
monds  was  not  empowered  to  execute  the  lease  by  an  in- 
strument under  seal,  and  the  arbitrator  seems  to  have  con- 
sidered that  as  the  sole  objection  to  the  plaintiff's  right  of 
recovering.  Now,  it  is  not  disputed,  that,  in  most  in- 
stances, where  an  attorney  is  to  bind  his  principal  by  deed, 
the  instrument  under  which  he  acts  must  also  be  by  deed : 

(a)  See  Cooker  ▼.  Child,  2  Lev.  74.        (b)  Carth.  76. 
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but  there  is  a  great  difference  between  the  cases  where  the         1826. 
principal  parts  with  an  interest,  and  where  he  merely  gives 
an  authority.     It  is  laid  down  in  Co.  Litt,,  62  b,  that  an 
attorney,  to  deliver  seisin,  must  be  by  deed ;  but  in  the 
case  of  Moyk  v.  Ewer  (a),  where  an  indenture  of  bargain 
and  sale  between  /.  S.  of  the  one  part,  and  i.  D.  of  the 
other  part,  and  in  the  end  thereof  a  letter  of  attorney  to 
/.  N,,  to  make  livery,  was  produced  in  Court,  and  it  was 
urged,  that  it  should  be  void,  because  the  attorney  was  no 
party  to  the  deed  the  Court  held  it  well  enough.    [Abbotty 
C.  J.  Livery  of  seisin  is  not  in  execution  of  the  law ;  it  is  a 
matter  in  pais].    This  is  also  a  matter  in  pais ;  the  exe- 
cution of  a  deed  is  stated  in  the  books  to  be  a  matter 
in   pais.      This    is   a   mere    authority,    given   by   the 
pbuntiff,  to  Mr.  Smtnonds*    The  case,  then,  depends,  in  a 
great  measure,  upon  the  terms  in  which  the  authority  is 
executed.    This  is  not  an  agreement  on  the  part  of  Mr. 
Simmonds  to  let  the  premises  to  the  defendant;  but  it 
states  in  terms,  that  '^  the  said  William  Fitzharding  Berkeley 
agrees  to  let,  and  the  said  John  Hardy  agrees  to  take,  all 
those  messuages,  tenements,  farms,  lands,''  &c.  Therefore, 
in  the  contracting  part  of  the  instrument,  every  thing  pur- 
ports to  be  granted  by  the  plaintiff  to  the  defendant,  and 
the  covenants  purport  to  be  from  the  defendant  to  the 
plaintiff. .   This  case,  therefore,  is  distinguishable  from  that 
of  Fnmtin  v.  Small^  because  there  the  attorney  professed 
to  do  every  thing  in  his  own  name.     But,  admitting  the 
authority  of  that  case,  and  of  the  others  upon  this  point, 
the  argument  on  the  other  side  may  be  prayed  in  aid  to 
shew,' that  the  intervention  of  Simmonds,  and  the  execution 
of  the  indenture  by  him,  are  to  be  considered,  as  far  as 
^^  gOf  ^  'oi&t^  nullities.     If  so,  the  words  at  the  begin- 
ning of  the  i^reement,  purporting  that  the  instrument  had 
been  made  between  him  and  the  defendant,  and  the  con- 
cluding words,  whereby  Simmonds  professes  to  execute, 
may  be  altogether  rejected  ;  and  then  it  may  be  treated  as 

(a)  NojT,  49.    Cro.  Eliz.  905. 


Bbbkslet. 
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1626.        a  deed  poll,  executed  by  the  defendant  alone.    [Holroyd, 
J.   If  you  argue  that  it  is  to  be  considered  as  a  deed  poll 
V.  simpUciter/then  there  is  no  demiH;  for,  according  to  the 

^^^DT.      ^^^^^  ^f  Frwtin  v.  Small,  where  the  attorney  professed  to 
execute  in  his  own  n^me,  and  the  deed  was  on  tiM  gpround 
held  to  be  vpid ;  it  followed  as  a  consequ^ice  that  the 
covenants  were  also  void.    Here  the  foundation  of  the  00* 
renants>  is  the  demise,  and  if  there  be  no  demise,  there  can 
be  no  covenants  with  the  plaintiff]*     It  is  submitted,  that 
this  may  he  supported  as  a  deed  poll,  on  the  authority  of 
Cooker  v.  Child  (a),  and  Gilbey  v.  C6pley  {b).    Now,  if 
it  be  true  that  Simmondi  is  not  to   be.  oonsideiisd  as 
the  legal  attorney  of  the  plaintiff,  and  thete  bd  no  exe« 
cution  by  the  plaintiff,   still,  as  the  defendant,  by  his 
execution,  agrees  to  take  the  land,  and  expressly  co- 
venants to   pay  the  plaintiff  the  rent,  it  follows  that 
he  woij^d  be  liable   to    the    plaintiff  in  this  action. — 
[Holfoydp  J.  That  argument  would  equally  have  apfdied  in 
the  case  of  Frontin  v.  Small\.     Here  the  lessee  expressly 
covenants  to  pay  the  lessor.    [^Abbott,  C.  J.   Now  sup- 
posing  you. treat  the  first  clause  of  this  indenture,  as  an 
agreement  between  the  plaintiff  and  the  defendant,  can 
you  contend  that  it  would  be  vaUd  if  the  plaintiff  did  not 
execute  it  ?    Suppose  the  name  of  Simmonds  to  be  left  out 
altogether,  and  that  we  are  to  regard  this  as  an  agreement 
between  the  plaintiff  and  the  defendant,  could  the  plain- 
tiff have  alleged  that  he  had  demised  the  premises  to  the 
defendant.    If  he  could  not  allege  that  he  had  demised, 
he  clearly  could  not  maintain  covenant].    The  defendant 
would  be  bound  to  pay  the  rent  to  the  plaintiff,  and  if  so, 
that  must  be  on  the  footing  of  a  demise.     [Abbott,  C.  J. 
This  might  make  a  tenancy  from  year  to  year,  but  it  will 
not  make  a  demise  so  as  to  support  an  action  of  covenant 
upon  the  indenture].    But  if  the  defendant  has  entered  as 
tenant  to  the  plaintiff  upon  the  terms  and  conditions  men- 
tioned in  the  indenture,  is  he  not  estopped  from  availing 

(a)  2  Lev.  74.  (fe)  3  Lev.  138. 
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hioudf  of  this  objectiosi?  [Abboii,  C.  J.  If  this  could  be  1826« 
trevled  as  the  executioa  of  a  counterpart- by  a  lessee,  as 
agaioat  him,  it  would  be  presumptive  evidence  until  tke 
Qontrary  be  sheism^  tibat  there  had  been  a  valid  execution 
of  an  original].  Certainly  the  case  must  turn  at  last  upon 
the  point  last  suggested  by  the  Court,  £oc  it  must  be 
admitted,  that  no  action  could  be  maintained  against  the. 
plaintiffy  and  consequently,  if  he  is  to  be  treated  as  a 
stranger  to  the  deed,  he  could  maintain  no  action  upon  it : 
and  the  question  is^  whether  it  may  not  be  well  presumed, 
that  there  was  another  instrnment  executed  by  the  plain- 
tiff, whereby  the  term  was  created,  and  that  the  instru- 
ment in  question,  is  in  the  nature  of  a  counterpart  of  an 
original  indenture  properly  executed.  Treating  the  case  in 
this  way,  all  the  difficulties  suggested  on  the  other  side, 
maybe  avoided. 

Abbott^  C.  J. — I  know  of  no  instance  in  which,  in  the 
case  of  an  action  brought  upon  an  imperfect  and  invalid 
agreement,  the  Court  has  presumed  the  existence  of  another 
instrument  free  fiom  objection ;  and  in  the  absence  of 
express  authority,  it  would  be  going  farther  than  thetloc- 
trine  of  presumption  has  ever  yet  gone,  if  we  were  to  pre- 
sume the  existence  of  such  an  instrument  in  this  case^ 
especially  where  the  whole  matter  was  before  the  *  aibi'- 
trator,  and  the  existence  of  such  an  instrument/  was  never 
suggested.  We  are  therefore  to  decide  this  case  upon  the 
technical  rule  of  law,  applicable  to  deeds  under  seal,  which 
I  believe  is  peculiar  to  the  law  of  England.  That  rule  is 
laid  down  and  established  in  so  many  cases,  which  cannot 
be  now  controverted,  that  I  think  we  are  bound  to  hold, 
that  no  action  of  covenant  can  be  maintained  upon  the 
deed  in  question,  in  the  name  of  this  plaintiff,  and 
consequently,  that  we  ought  not  to  set  aside  this  award. 

HoLBOTD,  J.  (a)— The  form  of  this  deed,  and  the  man- 

(o)  Bayley  J.,  was  in  the  Bail  Court. 


no 


1826. 


Berkeley 

V. 

Hardt. 


CASES    IN    THE    KING's  BENCH^ 

ner  in  which  it  was  executed,  rebut  the  presumption  that 
there  had  been  originally  a  deed*  properly  executed,  cuid 
that  this  was  merely  a  counterpart.  From  the  beginning 
to  the  end,  this  instrument  does  not  appear  to  be  well 
executed  as  an  indenture  of  lease  to  the  plaintiff,  and 
therefore,  as  there  was  no  demise  on  his  part,  it  follows, 
that  there  were  no  covenants  by  the  defendant  for  the 
breach  of  which  an  action  could  be  brought  in  the  name 
of  Mr.  Berkeley. 


LiTTLBDALE,  J.,  concurrcd. 


Rule  discharged. 


25M  AprU. 


Where  the 
maker  of  a 
promissory 
note,  payable 
12  months  af- 
ter notice,  with 
interest, ''  for 
value  receiv- 
ed," became 
bankrupt  be- 
fore notice  had 
been  g^ven : — 
Held,  that  the 
note  was  with- 
in the  7  G.l,c. 
31,  and  prove- 
able  under  his 
commission. 


Clayton  v.  Qosling. 

A.SSUMPSIT  on  a  promissory  note  in  these  words  : — 
''  30th  December,  1820.  On  having  twelve  months'  no- 
tice, we  jointly  and  separately  promise  to  pay  Mr.  John 
Clayton,  or  order,  200/.,  for  value  received,  with  lawful  in- 
terest. G.  Gosling,  J.  D.  Bower.**  Pleas,  first,  the  ge- 
neral issue,  non  assumpsit';  and  second,  the  bankruptcy  of 
the  defendant.  At  the  trial,  before  Hullock,  B.,  at  the 
Derbyshire  spring  assizes,  1825,  the  plaintiff  obtained  a 
verdict  for  the  amount  of  the  note,  subject  to  the  opinion 
of  the  Court,  on  the  following  case. 

The  name  of  G.  Gosling  on  the  note  was  proved  to  be 
the  hand-writing  of  the  defendant.  The  defendant  be- 
came bankrupt  in  1821,  and  a  commission  was  issued 
against  him,  bearing  date,  25th  October  in  that  year;  and 
on  the  following  day,  a  notice  was  given  to  him  by  the 
plaintiff,  to  pay,  in  twelve  months,  the  200/.  and  interest 
secured  by  the  note ;  and  a  similar  notice  was  given  to 
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Joshua  Dale  Bower,  of  Chesterfield,  the  place  where  the 

plaintiff  and  defendant  resided.     No  evidence  was  given      Clayton 

as  to  whose  hand- writing  the  name  J.  D.  Bower,  signed  to     _    v* 

-  Gosling. 

the  note,  was ;  but  it  was  proved  that  there  was  no  person, 

either  in  Chesterfield,  or  in  the  neighbourhood,  answering 

the  description  of  J.  D.  Bower,  except  the  Joshua  Dale 

Bower,  to  whom  the  notice  was  given.    The  defendant's 

certificate  was  dated  29th  April,  1824. 

N-  R.  Clarke,  for  the  plaintiff.  The  verdict  ought  not 
to  be  disturbed.  The  note  was  not  proveable  as  a  debt 
under  the  defendant's  commission;  an  action  upon  it, 
therefore,  is  not  barred  by  the  defendant's  certificate.  A 
general  plea  of  bankruptcy  must,  in  all  cases,  state,  that 
the  cause  of  action  accrued  before  the  time  when  the  de- 
fendant became  bankrupt;  Charlton  y.  King  {a);  which 
the  plea  in  this  case  could  not  state,  or,  at  least,  could  not 
state  truly  :  because  no  cause  of  action  could  accrue,  until 
after  notice  had  been  given,  and  no  notice  was  given  un« 
til  after  the  bankruptcy.  The  only  cause  of  action  that 
could  accrue  before  the  bankruptcy,  was  default  in  pay- 
ment after  notice ;  but  the  defendant  had  been  guilty  of 
no  default,  because  he  had  received  no  notice.  There  was 
no  debt  payable  at  all  events,  for  it  depended  upon  the 
contingency  of  notice  being  given ;  and  it  might,  in  fact, 
never  become  payable,  for  the  notice  might  never  be 
given.  It  was,  therefore,  a  contingent  debt ;  and  contin- 
gent debts  are  not  proveable  under  a  commission :  Han-' 
cock  V.  Entwisle{b)f  Uiterson  v.  Vernon  (c).  The  note 
itself  cannot  be  regarded,  necessarily  and  conclusively,  as 
evidence  of  a  debt  in  prsesenti.  It  cannot  be  said  that 
this  case  comes  within  the  principle  of  the  7  Geo.  1,  c.  31, 
for  the  preample  of  that  act  clearly  shews  that  it  was  in- 
tended to  apply  exclusively  to  cases  relating  to  trade ;  and 
the  provision  for  deducting  a  rebate  of  interest  makes  it 

(fl)  4  T.  R.  156.  (6)  3  T.  R,  435.  (c)  4  T.  R.  570. 
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equally  plain,  that  the  le^slatare  intended  to  allow  the 
proof  of  such  debts  only  as  were  payable  at  aU  events  oil 
some  specific  day.    Ex  parte  King  (a). 

5.  M .  Phillips,  contrsl.  The  note  was  proveabte  under 
the  commission ;  therefore  the  plea  of  bankruptcy  is  aa 
answer  to  the  action.  This  is  a  case  within  both  the  letter 
and  the  spirit  of  the  7  Geo.  1«  c.  31.  The  note  constituted^ 
and  was  conclusive  evidence  of,  a  debt  in  praesenti.  It  is 
expressed  to  be  '^  for  value  received.''  It  was  not  payable 
upon  any  contingency,  for  it  was  in  tiie  power  of  the  payee 
at  any  moment  to  fix  the  time  of  payment ;  and  id  certtun 
est  quod  certum  reddi  potest.  The  cases  cited  on  the 
other  side,  therefore,  do  not  apply ;  for  in  all  of  them  there 
was  some  contingency;  either  the  amount  of  the  debt  was 
not  ascertained,  or  the  period  of  the  payment  was  uncer- 
tain, and  independent  of  the  will  and  power  of  the  cre- 
ditor. Here  the  amount  of  the  debt  was  ascertained ;  and 
it  depended  only  upon  the  will>  and  was  within  the  power 
of  the  creditor  to  fix  a  day  for  the  payment. 

Abbott,  C.  J.-*-We  have,  more  than  once,  of  late  de- 
cided, that  the  words  "  value  received,''  in  a  promissory 
note,  mean  ''  value  received  Jrom  the  payee"  (b),  and  con- 
formably with  those  decisions,  we  must  read  the  note  in 
question  thus : — ''  We  acknowledge  to  owe  Mr.  Clinton 
(the  payee)  200/.,  and  promise  to  pay  him  that  sum,  with 
lawful  interest,  twelve  months'  after  notice."  If  that  is  the 
effect  of  the  note,  as  I  think  it  is,  the  debt  is  not  contin- 
gent, for  that  is  admitted  to  be  due ;  nor  is  the  time  of 
payment  contingent,  in  the  strict  sense  of  the  word,  for 
that  would  be  a  time  which  might  never  arrive :  but  we 
must  presume,  from  the  very  circumstance  of  the  note  being 
given,  that  the  period  at  which  it  is  made  payable  would 


(a)  8  Ves.  Jun.  334. 

(b)  See  Highmore  v.  Primrote, 
5  M .  &  S.  65.  Priddy  y.  Henbrey, 


ante,  vol.  iii.,  165.    1  B.  &  C. 
674. 
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mire.  The  notice  specified  in  the  note  wbb  not  giyen  till  i826. 
after  the  bankruptcy ;  therefore,  the  plaintiff  had  no  canae 
of  aetion  at  the  time  of  the  bankruptcy.  The  statute  7 
Geo.  1,  c.  31,  was  passed  for  the  purpose  of  remedying 
that  yerj  evil,  and  provides,  first,  for  the  proof  of  debts 
payable  in  ftituro;  and  secondly^  for  a  rebate  of  interest 
on  debts  so  proved.  The  question,  then,  is,  whether  such 
a  rebate  of  interest  can  be  made  in  this  case ;  and  I  am  of 
ojMnion  that  it  can.  The  iii^terest  ceases  from  the  time  of 
the  bankruptcy,  and  then  the  note  becomes  the  same  as  if 
it  had  been  made  payable  at  a  certain  period  from  its  date. 
Rcnumng  by  these  means  the  difficulty  which  might  h^v^ 
arisen  respecting  the  rebate,  if  the  note  had  not  carried  in- 
terest, it  seems  to  me  that  the  case  comes  within  the  spirit 
of  the  act  of  parliament,  that  the  ddbt  was  proveable,  and, 
conseqijently,  that  the  plea  of  bankruptcy  is  an  answer  to 
the  actipii'  I  am,  therefore,  of  opinion,  that  the  defendant 
is  entitled  to  judgment. 

Bat  LET,  Jf. — Where  the  amount  of  a  debt  is  uncertaii^ 
or  the  period  at  which  it  is  payable  is  contingent,  it  is  quite 
clear  that  it  is  not  proveable  under  a  commission.  But 
where  there  is  an  existing  debt  previous  to  the  pommissaon, 
payable  in  futuro,  and  the  amount  of  it  is  ascertained,  it 
ti  within  the  7  Geo.  1,  c.  31,  and  proveable.  Now  the 
note  in  this  case  is  made  "  for  value  received/'  which,  ac* 
cording  to  the  modem  decisiona  upon  this  subject,  amounts 
to  an  aduoowledgment  of  a  debt  due.  The  only  possible 
contingienc}  here  is,  as  to  the  time  when  the  note  shall  be 
pay^le;  but  that  is,  in  fact,  no  contingency  at  all;  for  it 
is  payable  twelve  mcfnths  after  notice,  which  we  must  pre^ 
smue  would  be  given  ;  and  the  statute  proceeds  expressly 
upon  the  distinction  between  debts  due  and  dehtspayable^ 
If  interest  bad  not  been  payable  from  the  date  of  the  note, 
but  only  from  the  time  of  the  notice,  then,  no  notice  having 
been.giyen  at  the  time  of  the  bankruptcy,  the  amount  of 
the  debt  might  have  been  doubtful :  but  as  interest  is  pay- 
abb  finem  the  date  of  the  note,  that  difficulty  dbes  not 
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arise.  It  seems  to  me,  therefore,  that  this  was  a  debt 
proveable  within  both  the  letter  and  the  spirit  of  the  7 
Geo.  I9  c.  31 ;  and  that  the  defendant  having  obtained  his 
certificate,  the  action  is  not  maintainable* 

HoLBOTD,  J^  and  Littlbdalb,  }.,  concurred.' 

• 

Judgment  for  the  defendant. 


Tuetday,  BaNB  i;.  JoNBS. 

25th  April.      g^ 

N^y^»  LIN  shewing  cause  against  a  rule  for  setting  aside  the 
affidiwUMk  jodgDient  and  execution  upon  a  warrant  of  attorney,  with 
swered  a  role  costs  for  irregularity ;  the  application  was  answered  upon 
aside  proceec^  ^^^  merits,  but  the  affidavit  produced  on  the  part  of  the 
ings  for  irregu-  plaintitf,  being  written  in  a  very  small  cramped  hand; 
costs/bat  was  closely  written,  and  shewing  great  parsimony  in  the  use  of 
^^"oed^^d  P*^P®^»  *^®  Court,  for  that  reason,  said,  that  although 
slovenly  hand,  the  rule  was  moved  with  costs  for  irregularity,  and  was 
thkt  KTOuad'^     answered  on  the  merits,  they  would  not  discharge  the  rule 

refused  to  with  costs,  and 

grant  the  costs 
of  the  appli- 
cation. Abbott,  C.  J.  said.  This  affidavit  exhibits  a  very  dis- 
graceful performance.  The  Court  has  often  had  occasion 
to  complain  of  the  slovenly  and  almost  illegible  manner  in 
which  affidavits  are  vmtten,  thereby  giving  the  Court  an 
infinite  degree  of  trouble,  when  brought  under  our  inspec- 
tion. By  way,  therefore,  of  shewing  our  disapprobation  of 
putting  such  an  affidavit  as  this  upon  the  files  of  the  Court, 
we  shall  discharge  this  rule,  but  not  with  costs,  which  we 
should  otherwise  have  done.  This,  I  hope,  will  be  a  good 
lesson  to  teach  people  they  are  not  to  write  in  a  way  unfit 
to  be  read. 

The  other  Judges  concurred. 

Crotoder  for  the  plaintifi^,  and  Campbell  for  the  defendant. 

Rule  discharged  without  costs. 
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Titttday, 
2$ik  AprU. 

Ex  parte  William  Edwards.  n-*v-*^ 

1  HE  defendant,  William  Edwards,  had  been  convicted    A  warrant  of 
by  two  justices*  of  an  offence  against  the  Smuggling  Act,  under ^^'^^ 
Geo.  4.;  c.   108,  s.  80,  and  being  a  seafaring  man  was  Smuggling 
adjudged  to  be  sent  on  board  one  of  his  Majesty's  ships,  c.  los  s.  si 
in  order  to  his  serving  in  the  navy  for  the  term  of  five  ?^  *  C!!n° 
years,  and  having  been  accordingly  carried  on  board  H.  relused  to  be 
M.  S.  Victory,  and  there  refused  to  be  received  on  account  J^f^g^"  of 
of  unfitness,  he  was  brought  back  before  the  same  jus-  war,  as  unfit 
tices,  to  be  dealt  with  in  the  manner  directed  by  sec.  81.  aJrioeVuntii 
By  that  section,  it  is  enacted  ''  that  if  any  person  so  con-  ^^  paid  the 
victed  as  a  seaman,  and  carried  on  board  any  of  his  lo^  need  not 
Majesty's  ships  of  war,  shall,  on  examination  by  any  sur^  ^?L^  ^^ 
geon  of  his  Majesty's  navy,  within  one  week  after  being  amined  by  a 
80  carried  on  board,  be  deemed  to  be  unfit,  and  shall  be  *^^^^*^  ^ 
refused  on  that  account  to' be  received  into  his  Majesty's  refusal  to  be 
service,  such  person  shall  be  conveyed  before  two  justices,  the  serrice^ 
and  upon  proof  that  he  has  been  so  refused  to  be  received,  °^^  °^  ^® 

.       ,  commitment 

such  justices  are.  authorised  and  required  to  call  upon  the  shew,  in  terms, 
said  person  to  pay  the  penalty  of  100/.,  without  hearing  ^j^'^^j^^^ 
any  evidence,  other  than  such  proof  as  last  aforesaid,  and  **  called  upm 
in  default  of  immediate  payment  of  the  same,  to  commit  peJ^L  " 
the  said  person  to  prison, '  there  to  remain  until  such  before  he  was 
penalty  shall  be  paid."    Under  the  authority  of  this  sec- 
tion, the  justices  committed  Edwards  to  prison  until  he 
paid  the  penalty  of  100/.    The  statute  gives  no  form  of 
commitment  in  a  case  circumstanced  as  this.    The  justices 
in  the  warrant,  by  which  Edwards  was  so  committed,  re- 
cited the  former  warrant  of  commitment,  under  which  he 
had  been  sent  on  board  the  Victory,  and  the  fact  that  he 
had  been  refused  to  be  received  on  board  that  vessel,  and 
concluded   with  a  direction   that  he  should  remain  in 
prison  until  the  penalty  of  100/.  was  paid. 

Plait  now  moved  for  a  writ  of  habeas  corpus,  for  bring- 
ing the  prisoner  Edwards  up,  in  order  to  be  discharged 
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1896.        from  the  commitment,  and  took  two  objections  to  the  war- 

E^oarte  ^^^*  ^^^'  Th^t  it  did  not  appear  on  the  face  of  it,  that  the 
Edwabds.  prisoner  had  been  examined  by  a  surgeon^  in  pursuance  of 
s.  81 ;  and  2d,  That  it  did  not  shew  that  the  prisoner  had 
been  eaUed  upon  to  pay  the  penalty  before  he  was  commit- 
ted. This  act,  he  contended,  ought  to  be  construed  most 
strictly  in  favour  of  the  subject.  As  to  the  first  objection, 
s.  81  made  it  a  condition  precedent,  that  the  party  should 
he  examined  by  a  surgeon  before  the  justiees  could  hare 
jurisdiction  to  commit  him  until  he  paid  the  penalty ;  and, 
therefbre,  as  the  warrant  did  not  shew  that  such  examina- 
tion had  taken  place,  every  intendment  must  be  made 
against  the  commitm^it.  Then,  secondly,  s.  81,  in  express 
terms,  required  that  the  justiees  (^ouM  call  upon  the  party 
after  he  was  sent  back,  to  pay  the  penalty  imposed,  and  in 
default  of  immediate  payment,  commit  him  until  the 
penalty  should  be  paid.  Now,  here  there  was  nothing 
upon  the  fkce  of  the  vrarrant  to  shew  that  the  party  had 
been  coiled  upon,  in  the  terms  of  the  act,  to  pay  the  penaky 
before  he  was  committed.  For  these  reasons,  he  submitted 
that  the  party  was  entitled  to  be  dischai^ed. 

Abbott,  C.  J. — ^I  think  neither  of  these  objections  is 
tenable.  In  the  case  of  a  person  deemed  unfit,  and  refused 
on  that  aecount  to  be  received  into  the  naval  service,  proof 
that  he  has  been  so  refused  to  have  been  received,  is  all 
that  is  requisite  to  give  the  justices  jurisdiction  to  commit 
for  the  penalty  under  the  81st  section ;  and  I  think  they 
are  not  bound  to  set  out  the  fact  that  the  party  has  been 
examined  by  a  surgeon.  Itien,  as  to  the  second  objection, 
I  think,  that  adjudging  this  party  to  pay  the  penalty,  is 
equivalent  to  demanding  it.  The  justices  have  adjudged 
him  to  pay,  and  he  has  not  paid ;  that  is  the  same  thing  as 
calling  upon  him  to  pay.  The  warrant,  therefore,  appears 
to  me  to  be  substantial^  good. 

The  other  Judges  concurred. 

Writ  refused. 
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The  Ki?fo  V.  the  Justices  of  Middlesex.  ^sthJ^ll. 

vlN  appeal  against  a  conviction  under  the  57  Geo.  3,  c.      "^^  Metiro- 

29,  "  An  act  for  better  paving,  improving,  and  regulating  §^t,  ^G^c. 

the  streets  of  the  metropolis,  and  removing  and  preventing  ^^f^-^^^y  pr^ 

nuisances  and  obstructions  therein/'  the  Quarter  Sessions  moval  into 

for  the  county  of  Middlesex  confirmed  the  conviction,  sub-  ^® '"P*^^^' 

r  .  .  courts,  of 

ject  to  the  opinion  of  this  court,  upon  a  case  granted  for  that  ^  any  rate, 
purpose.    By  sec.  136,  it  is  enacted,  that  no  proceeding  to  SSS^^%r- 
be  had  touching  the  conviction  of  any  offender  or  offenders  ^^5>  matter,  or 
against  that  act,  shall  be  vacated  or  quashed  for  want  of  that\'  cm  ^ 
form  5  "  nor  shall  any  rate,  proceeding,  conviction,  matter.  Stanted  bjr  the 

.  J  r  o'  9  9  sessions  for 

or  thing,  be  removed  or  removeable  by  certiorari  or  by  any  the  opinion  of 

other  writ  or  process  whatsoever,  into  his  Majesty's  courts  Se  X^I^e** 

of  record  at  Westminster,  or  elsewhere ;  any  law,  statute,  or  <>f  a  conviction 

usage  to  the  contmry  notwithstanding."  mal tfd^^ 

within  the 
meaning  of  s. 

Tindal  now  moved  for  a  writ  of  certiorari  to  remove  into  135, and  could 
this  court  the  case  which  the  sessions  had  granted,  and  "^^^^ 
contended,  that  the  135th  section  did  not  prevent  the  re- 
moval of  a;  special  case  into  this  court  for  its  opinion.  A 
-special  case  not  being  specifically  mentioned  in  that  clause, 
and  the  certiorari  being  a  beneficial  writ  for  the  subject,  it 
could  not  be  taken  away  without  express  words.  He  there- 
fore subnntted  that  the  certiorari  was  not  taken  away  in 
this  instance ;  and  he  referred  to  Rex  v.  Jukes  Qi),  where  it 
was  held,  that  if  a  statute  authorising  a  summary  conviction, 
before  a  magistrate,  give  an  appeal  to  the  sessions,  who  are 
directed  to  hear,  and  finally  determine  the  matter,  this  does 
not  take  away  the  certiorari,  even  after  such  appeal  made 
and  determined. 

Abbott,  C.  J.^— The  language  of  the  section  in  question* 
is  too  strong  to  be  got  over.    It  restrains  the  removal  by 

(u)  8  T.  R.  542. 
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1826.         certiorari  of  any  rate,  proceeding,  conviction,  order,  matter, 

or  thing.    These  words  are  clearly  comprehensive  enough 

t^"^       to  embrace  a  special  case,  for  it  cannot  be  denied  that  a 

The  Justices  ^^^  case  is  a  thing.   Nothing  can  therefore  be  taken  by 

Middlesex,    yoar  motion. 

The  other  Judges  concurred. 

.    Rule  refused. 


Wednaday, 

26th April.  KeEGAN   V.   SmITH. 

A  husband  ASSUMPSIT,  to  recover  the  sum  of  31/.  65.  2d.,  for 
necessaries  board,  lodging,  and  necessaries,  furnished  to  the  wife  of 
supplied  to  his  fj^Q  defendant,  from  the  19th  July,  to  the  8th  November, 

wife  DendiDir 

a  suit  between  1824.  Plea,  non  assumpsit,  and  issue  thereon.  At  the 
^^iLti^  trial,  before  Abbott,  C.  J.,  at  the  adjourned  Middksex 
court,  until  sittings  after  last  Trinity  term,  the  plaintifi^s  case  being 
assimS:"nor  admitted,  the  following  was  the  defence  set  up.  In 
does  a  decree,  February,  1824,  the  wife  of  the  defendant,  they  being 
alimony  to  be  then  living  separate, '  instituted  a  suit  in  the  consistory 
paid  from  a      court  a&^ainst  him,  for  restitution  of  conjugal  rights :  and  in 

date  preceding  ^^  j   o        o        ' 

the  time  when '  April,  1824,  another  suit  for  a  divorce,  on  the  ground  of 

i^'^^JhS  ®™«^*y  ^^  adultery.    On  the  3rd  of  December,  1824,  the 

remove  his      *  Court  issued  a  decree  in  the  latter  suit,  ordering,  that  the 

^  * '  ^'  defendant  should  allow  his  wife,  pendente  lite,  30/.  a  year, 

payable  quarterly,  to  commence  from  the  8th  of  March 

preceding.    It  was  not  clearly  proved  that  any  part  of  the 

allowance  had  ever  been  paid ;  but  the  registrar  of  the 

court  stated,  that  in  default  of  payment  a  monition  might 

have  issued  within  fifteen  days  after  the  decree,  and  that 

in  point  of  fact  no  such  monition*ever  did  issue.    The  Lord 

Chief  Justice  was  of  opinion,  that,  even  assuming  the  ali- 

mony  to  have  been  regularly  paid  from  the  8th  of  March, 

1824,  still  as  the  decree  was  made  subsequently  to  the 

period  in  respect  of  which  the  plaintiff's  demand  arose, 
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jt  was  no  answer  to  the  action.    His  Lordship,  therefore,         1826. 
directed  a  verdict  to  be  entered  for  the  plaintiff,  with 
liberty  for  the  defendant  to  move  to  enter  a  nonsuit.    A 
rale  nisi  having  been  obtained  accordingly  in  Michaelmai 
termlasty 

Denman,  C  S.»  and  Mauk,  now  shewed  cause.    The 
husband  is  not  relieved  from  liability  in  this  case.    The 
wife  was  destitute,  and  was  driven  to  the  consistory  court 
for  relief.    She  was  not  to  be  left  to  perish  in  the  interval 
between  her  separation  from  her  husband,  and  the  issuing 
of  the  decree  which  assigned  her  alimony.    Her  debt  to 
the  plaintiff  was  contracted  during  that  interval,  and  at  a 
period  .when  it  was  perfectly  uncertain  whether  alimony 
would  be  assigned  her,  or  not.    A  good  right  of  action, 
therefore,  accrued  to  the  plaintiff;  and  that  cannot  be 
4leleated  by  any  tiaatter  ex  post  facto.     The  alimony  is, 
indeed,  directed  to  be  paid  in  respect  of  the  period  during 
which  the  plaintiff's  right  of  action  accrued ;   but  the  fact 
of  the  husband  becoming  bound,  either  by  his  own  act,  or 
by  the  order  of  a  court  of  competent  jurisdiction,  to  pay 
alimony  from  an  antecedent  period,  cannot  bar  a  claim* 
arising  before  he  so  became  bound.    There  was  no  evi- 
dence to  shew  that  the  alimony  was  paid  retrospectively ; 
but  if  it  was,  the  case  is  not  varied  :  for  the  plaintiff  could 
not  prevent  the  vrife's  misapplying  the  money,  and  it  was 
the  duty  of  the  husband  to  have  seen  that  it  was  properly 
applied. 

Tindal,  contril.  The  case  of  Ozard  [r.  Damfard  <a),  is 
a  decisive  authority  in  support  of  this  rule.  Lord  Mam- 
fidd  there  laid  it  down  as  clear  law,  that  where  the  husbsnd 
and  wife  live  separate,  the  person  who  gives  credit  to  the 
wife  is  to  be  considered  as  standing  in  her  place,  inasmuch 
as  the  husband  is  bound  to  maintain  her ;  and  the  spiritual 
Court,  or  a  court  of  Equity,  will  compel  hiin  to  grant  her  an 

(a)  Selwyn'sN.  P.  247,^  £^. 
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1820.  adequate  alimony.  But  if  she  elope  from  her  husband^ 
and  lire  in  adultery ;  or  if,  upon  separation,  the  husband 
agrees  to  make  her  a  sufficient  allowance,  and  pays  it;  in 
either  of  those  cases,  the  husband  is  not  liable ;  because,  in 
the  former  case,  she  forfeits  all  title  to  alimony;  and|  itt 
the  latter,  has  no  further  demands  on  her  husband.  Here, 
the  wife,  after  separation,  obtained  a  decree  of  the  eoele- 
siastical  Court  for  alimony,  which  was  to  be  payable  in 
respect  of  die  period  during  which  the  .plaintiff's  claim 
accrued,  and  which,  upon  the  evidence  adduced,  must 
be  takai  to  hare  been  actually  paid.  The  wife  herself, 
therefore,  had. no  further  claim  upon  the  husband,  and  as 
her  creditor,  the  plaintiff,  stands  in  her  place,  it  follows 
that  he  can  have  no  claim  against  th6  husband,  lliis 
action,  therefore,  is  not  maintainable. 

Abbott,  C.  J.-r<-At  the  time  when  the  credit  was  given 
to  the  wife,  it  was  matter  of  uncertainty  whether  a  dtoree 
fiir  any  or  idiat  alimony  would  be  obtained  against  the 
husband.  In  the  interval  of  that  uncertainty,  was  the 
wife  to  starve?  Certainly  not;  the  husband  was  bound  to 
maintain  her :  and  as  he  suffered  her  to  live  separate  ftom 
him,  he  suffered  her  ta  carry  a  credit  with  her.  The  decree 
of  the  consistory  Court,  by  which  alimony  was  enforced, 
was  made  after  the  whole  of  the  debt  which  the  plaintiff 
claims  by  this  action  was  incurred.  The  plaintiff,  there- 
fare,  once  had  a  complete  right  of  action,  and  I  am  de- 
cidedly of  opinion,  that  a  claim  so  acquired  cannot  be 
taken  away  by  any  matter  ex  post  facto,  by  an  event  which 
has  happened  subsequently  to  the  time  when  that  right  of 
action  accrued*  I  think  the  rale  for  entering  a  nonsuit 
ought  to  be  discharged. 

.  Bay  LEY,  J. — ^It  is  true  that  the  creditor,  to  a  certain 
degree,  stands  in  the  situation  of  the  wife,  and  is  to  be 
considered  as  claiming  through  her ;  but  if  the  husband 
does  not  himself  supply  the  wife  with  necessaries,  he 
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giv«s  her  a  credit  upon  thorn  who  mil  supply  her :  and 
the  law  implies  an  authority  Arotn  Uie  husband  to  the  wife^ 
to  contract  for  whatever  is  necessary' for  her  subsisteuoei 
In  this  case,  for  all  that  appears/ the  wife  was  uttedy  dee*- 
titnte  of  toy  allowance  from  the  husband,  or  of  ahy  means 
of  obtaining  the  neceesanes  of  life,  during  the  whokof 
the  period  in  the  course  of  which  the  phdotiiBrs  demand 
accrued :  and  therefore  the  law  gaire  her  an  implied  autho* 
rity  fi^om  the  husband  to  contract  the  debt  in  question* 

HoLBOTD,  J.,  and  Littledale^  3,,  concurred. 

Rule  dischai^ged  (a). 
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Smith. 


Prince  and  another,  v.  Lewis. 

OaSE.  The  declaration  stated  that  plaintiffs  were  poft* 
sessed  of  a  certain  close,  called  Caifeni  Garden  maiket, 
atoate,  &c.,  and  of  a  certain  market  holden  and  to  be 
holden  there  on  every  day  in  the  week  throughout  the 
year,  Sundays  and  the  feast-day  of  the  birth  of  our  Loxd 
Chri9i  excepted,  for  the  buying  and  selling  of  all  and 
all  manner  of  fruits,  flowers,  vegetables,  roots  and  herbs 
whatsoever,  together  with  the  tolls,  stallage,  &c.>  to  such 
mariiet  appertaining,  whereby  divers  great  gains,  &c.,  ac- 
crued, and  still  of  right  ought  to  accrue  to  plaintiffi^  {  yet 
defendant  knowing  the  premises,  and  intending  to  injufb 
pfaiintifis,  on  the  4th  January ^  1825,  and  on  divers  other 
days,  being  all  other  days  than  Sunday $,  See.,  and  being 
respectivdy,  days  on  which  the  said  market  was  held,  at, 
kc.,  in  41  certain  public  highway  there,  near  to  the  said 
market,  and  within  72  yards  thereof,  wrongftilly,  and 
without  the  license,  and  against  the  will  of  plaintiffs,  ex- 
posed to  puUic  sale,  and  sdd  to  divers  persons,  divers  large 
quaatiti^^of  vegetables;  and  the  said  persons  who  so 

(a)  Vide  Jec  ¥.  Thurlow^  ante,  vol.  vr.  ii.  2  B.  &  C.  547.    Lew$  v.  Lce\ 

ante,  vol.  r.,  98.    3  B.  &  €.  291. 


Wednaday, 
26M  April. 

The  gran- 
tee of  a  mar- 
ket cannot 
maintain  an 
action  against 
an  individual 
/or  selling 
goods  wi&oat 
the  market, 
and  thereby 
defrauding 
him  of  the  toll; 
without  shew- 
ing that  he  has 
appropriated 
tne  whole  of 
the  market 
space,  or,  so 
much  of  it  as 
the  public  con- 
vemence  re- 
quires, to  the 
purposes  for 
which  the 
market  was 
granted. 
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1826.        bought  the  said  vegetables,  and  who  would  othenfise  have 
Paince       resorted  to  the  said  market,  were  induced  to  resort  to  the 
«•  said  highway,  and  there  to  buy  the  said  vegetables  so  ex- 

posed to  sale  in  the  said  highway,  to  the  damage  of  plain- 
tifis,  and  to  the  injury  of  the  said  market;  by  means 
whereof  plaintiffs  were  disturbed  and  annoyed  in  the  ex- 
ercise of  the  said  market,  and  were  deprived  of  divers 
large  sums,  which  would  have  accrued  to  them;   &c. 
Plea,  the  general  issue,  not  guilty,  and  issue  thereon.    At 
thecal,  before  Abbott,  C.  J.,  at  the  adjourned  Middlesex 
sittings  after  last  Trinity  term,    the  case  was  this: — 
The  plaintiffs  were  the  lessees  of  Covent  Garden  market, 
under  the  Duke  of  Bedford,  to  whose  ancestor  the  market 
was  granted  by  letters  patent,  in  the  reign  of  King  Charles 
the  second,  ^*  for  the  buying  and  selling  of  all  and  all 
kinds  of  fruits,  flowers,  vegetables,  roots  and  herbs  what- 
soever, together  with  all  liberties,  free  customs,  tolls,  stal- 
lage and  piccage,  and  all  other  profits,  advantages  and 
emoluments  whatsoever  to  the  same  market  in  any  wise 
belonging  or  appertaining."    This  grant  was  recited  in  a 
private  act  of  parliament,  63  Geo.  3,  c.  71,  entitled  "  An 
act  for  regulating  Covent  Garden  Market,"  and  which  act 
provided  that  the  accustomed  toll  should  be  payable  by  the 
seller  of  fruit,  8cc.,  in  the  market.  The  defendant  occupied 
ahousein  JuiTie^  street,  near  the  market,  and  on  the  4th  Jan- 
uary,  1825,  he  placed  a  waggon  loaded  with  v^etables,  in 
front  of  his  house,  and  within  about  70  yards  of  the  mar- 
ket, and  there  sold  the  vegetables.    The  accustomed  toll 
was  demanded  of  him,  but  he  refused  to  pay  it.    There 
was,  during  some  part  of  that  day,  sufficient  room  left  in 
the  market  for  him  to  have  placed  his  waggon  there ;  but 
that  circumstance  was  never  communicated  to  him,  nor^^was 
he  desired  to  place  his  waggon  in  the  market.    There  were 
several  persons  who  rented  stands  by  the  year  in  the  area 
of  the  market,  and  there  were  also  several  shops  there  for 
the  sale  of  earthenware,  besides  one  or  two.  public  houses, 
and  some  other  buildings  not  appropriated  to  the  sale  of 
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fmits,  &c.  Upon  this  eyidence  the  Lord  Chief  Justice  was  1 826. 
orbpinion,  that  the  plaintiffs  coald  not  maintain  this  action^ 
inasmuch  as  the  owner  of  a  market  was  not  entitled  to  any 
remedy  against  those  who  sold  goods  near  it,  unless  be 
shewed  that  he  had  devoted  the  whole  space  of  the  market 
to  the  particular  purposes  for  which  the  market  was  granted ; 
which  the  plaintiffs  in  this  case  had  not  done.  His  Lord- 
ship«  therefore,  directed  a  nonsuit. 

Gttmey,  in  Michaelmas  torm  last,  obtained  a  rule  nisi  for 
setting  aside  the  nonsuit,  and  for  a  new  trial ;  against  which 

Scarlett  and  'Martyat,  now  shewed  cause.  This  action 
can  be  maintuned  only  upon  the  supposition  that  the  defen- 
dant has  illegally  refused  payment  of  the  tolls  claimed  by 
the  plaintiffs,  and  has  thereby  committed  a  fraud  upon  their 
rights,  as  lessees  of  the  market.  Now  there  is  no  ground  for 
that  supposition ;  therefore  the  nonsuit  was  right.  A  sale 
made  without  the  limits  of  the  market^  at  a  time  when  the 
market  was  already  wholly  occupied  by  persons  selling 
goods  within  it,  camiot  possibly  injure  the  plaintiffs;  be- 
cause so  long  as  the  market  is  full,  they  receive  all  the 
emolument  which  the  grant  of  the  franchise  purported  to 
affi>rd  them.  If  the  lord  of  a  market  were  to  appropriate 
the  whole  of  the  space  intended  for  the  market  to  other 
and  different  purposes,  he  clearly  would  have  no  right  to 
maintain  an  action  against  any  person  who  sold  goods 
without  the  market ;  and  if  he  so  misappropriates  a  part 
of  the  space  intended  for  the  market,  and  the  remainder  is 
Ailly  occupied  by  persons  selling  goods  within  it,  the  result 
is  the  same,  and  he  is  equally  unentitled  to  maintain  an 
action  against  those  who  sell  near  to  his  market.  Of  right, 
the  market  should  be  open  to  all  who  chiise  to  frequent  it ; 
bat  here,  it  was  in  evidence,  that  particular  individuals 
were  allowed  to  expose  their  goods  to  sale  in  particular 
places :  and  that  the  space  allotted  for  the  open  market  was 
ahnost  always  full.  If  at  the  time  when  the  defendant  sold 


Prince 
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1836.  his  goods  in  Jamet  street,  there  was  no  xoom  for  him  in  the 
market,  the  plaintiffs  have  sustained  no  damage  from  him; 
o.  ~       and  if  there  was,  daring  some  part  of  that  day,  room  for  the 

Lewis.  defendant  in  the  market,  still,  before  he  can  be  charged 
with  fraudulently  refusing  the  payment  of  the  toll,  it  should 
appear  that  he  was  informed  of  that  fact. 

Gumey,  Denman,  C.  S.,  Brougham,  and  Hutehittton, 
contriL.  Proof  of  a  grant  of  a  market  to  the  plaintifis,  and 
of  a  sale  of  goods  immediately -out  of  it,  without  payment 
of  toU,  by  the  defoidant,  was  sufficient  to  maintain  this 
action.  It  was  for  the  defendant  to  shew,  that  at  the  time 
of  the  sale,  there  was  not  room  for  him  in  the  market ;  in- 
stead of  which  it  clearly  appeared  that  there  was  room  for 
him,  at  least  during  part  of  the  day.  The  fact  of  the 
plaintiffs  having  misappropriated  part  of  the  space  intended 
for  the  market,  is  no  answer  to  the  action,  if  there  was 
still  room  in  the  market  for  the  defendant.  The  seller  has 
the  advantage  of  exposing  his  goods  before  the  pupchasen 
frequenting  the  market,  and  it  is  in  respect  of  that  advan- 
tage, that  the  lord  claims  his  toll ;  and  if  the  seller,  u> 
etead  of  going  into themarketand  paying  toll,  sells  his  goods 
near  the  market  toll  free,  he  has  the  same  advantagehimself, 
and  defrauds  the  lord  of  his  toll.  If  the  area  of  a  market 
is  misappropriated,  to  the  exclusion  of  those  who  would 
otherwise  expose  their  goods  to  sale  there,  the  lord  is  liaUe 
either  to  an  action,  or  an  indictment,  or  perhaps,  to  a  for- 
feiture of  his  franchise ;  but  it  has  been  decided,  that  the 
lord  of  a  market  may  lawfully  erect  and  let  out  stalls  in  it» 
provided  he  leaves  sufficient  space  for  the  market  people 
to  come  in  and  sell  their  wares.  Rex  v.  Burdett  (a). 

Abbott,  C.  J. — I  thought  at  the  trial,  that  before  the 
lord  of  a  market,  or  his  lessee,  could  maintain  an  action 
complaining  of  a  person  who  sells  without  the  limits  of  the 
market,  as  doing  him  damage,  it  was  incumbent  on  him 

(a)  1  Ld.  Raym.  148. 
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to  dMSW,  or  at  kast  that  the  contrary  should  not  be  shewn 
against  hiin,  tiiat  no  part  of  the  space  of  the  market  which 
ought  to  be  open  and  free  of  access  f<Mr  general  accommoda- 
tion^ is,  with  his  assent^  devoted  to  other  purposes.    I  en- 
tertain the  sane  opinion  now.    It  may,  perhaps,  be  true, 
npon  a  critical  examination  of  the  evidence,  that  during 
some  part  of  the  time  when  the  defendant's  waggon  was 
standing  in  James  street,  there  might  be  room  for  it  within 
Ae  limits  of  the  market.    But,  admitting  that  to  be  so, 
it  does  not  alter  my  opinion ;  because,  if,  according  to  the 
general  and  ordinary  use  which  is  made  of  this  market, 
the  public  are  deprired  of  the  accommodation  which,  con- 
sidering the  space  of  the  market,  they  ought  to  have,  and 
if  it  generally  happens  that  the  space  aUotted  to  them  is 
fully  occupied ;  then,  as  the  lord  of  the  market,  or  his  les- 
see, cannot  complain  of  a  person  selling  near  the  market 
when  it  is  full,  it  is  incumbent  upon  the  lord,  or  his  lessee, 
when  the  market  is  not  fully  occupied,  to  give  ix>ttce  to 
the  person  of  whom  he  means  to  demand  a  toll,  that  there 
is  room  for  him  in  the  market.   Not  having  done  so  in  this 
case,  I  think  he  has  no  right  to  claim  of  a  person  selling 
out  of  the  market,  the  same  toll  as  if  he  had  sold  withint 
the  market.    It  is,  however,  said,  that  many  of  the  erec- 
tions in  the  market  have  existed  from  very  ancient  times. 
Ptobably  that  is  so ;  because  when  the  market  was  first 
estaUtshed,  it  may  be  very  easily  conceived,  that  the  space 
allotted  for  it  was  more  than  the  public  accommodation 
required :  but  by  the  great  increase  of  population,  and  the 
eonsequMit  increase  in  the  consumption  of  vegetables,  that 
space  has  now  become  insufficient.    Those  erections,  and 
those  appropriations  of  the  space  allotted  for  the  market, 
which  in  former  times  might  be  legitimate  and  reasonable, 
have  now,  th^eibre,  become  iBegitimate  and  unreasonable, 
and  before  the  lord  of  the  market  can  complain  of  being 
defrauded  of  his  toll  by  persons  selling  near  it,  he  must  re- 
move all  obstructions,  and  devote  the  whole  of  the  space 
to  the  object  for  the  furtherance  of  which  the  grant  of  a 
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1826.        market  upon  that  space  was  designed,  namely,  the  accbm- 
^^^^      modation  of  persons  coming  there  for  the  sale  of  a  parti-t 
V.  cular  species  of  commodity.    Now,  it  appears  in  this  case, 

that  there  are  china  shops  and  public  houses  erected  upon 
the  market.  The  puUic  houses  may  be  conyenient  to  the 
persons  resorting  to  the  market ;  but  they  may  be  placed 
without  the  limits  of  the  market,  without  rendering  them 
useless  or  inconvenient;  and  if  they  are  inconsistent  with 
that  appropriation  of  the  space  which  the  law  contem- 
plated for  the  bendit  of  the  public,  the  lord  must  remove 
them:  for  if  he  wishes  to  maintain  an  action  against  any 
person  for,  selling  without  and  near  the  market,  he  must 
shew  that  there  has  not  been  such  an  appropriation  of  the 
space  allotted  for  the  market,  as  precludes  that  person 
from  selling  within  the  market.  For  these  reasons,  I  still 
think  that  the  nonsuit  was  right. 

Bayley*  J. — I  also  think  that  the  nonsuit  was  right. 
Wherever  there  is  the  franchise  of  a  market,  the  lord  haa 
certain  rights ;  but  he  has  also  certain  duties  to  perform 
towards  the  public  in  respect  of  those  rights.  I  take  one 
of  those  duties  to  be,  that  he  shall,  so  far  as  the  limits 
of  the  market  will  allow,  take  care  that  there  is  sufficient, 
room  for  all  the  purposes  of  the  market.  Now  this  is  a 
market  created  by  charter,  within  specific  limits,  and  for 
specific  purposes.  Generally  speaking,  if  the  space  allotted 
for  the  market  is  more  than  is  necessary  for  the  purposes 
of  the  market  in  ordinary  times,  the  lord  is  at  liberty  to 
appropriate  the  vacant  space  to  other  purposes ;  but 
whenever  the  necessities  of  the  persons  frequenting  the 
market  require  that  the  whole  of  the  space  shall  be  dedi- 
cated to  the  use  of  the  market,  then,  as  it  seems  to  me, 
there  is  an  obligation  on  the  part  of  the  proprietor,  so  to 
dedicate  it ;  and  if  he  will  not  so  dedicate  it,  and  if  at  ordi- 
nary times  there  is  not  sufficient  room  for  the  purposes  of 
the  market,  I  think  he  cannot  bring  an  action  against  a 
person  who  sells  without  the  limits  of  the  market,  unless 
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he  sbews  that  he  first  apprised  that  person  that  there  was^  1S26. 
at  the  time  of  such  sale,  room  for  the  purposes  required  p^^ 
within  the  market,  to  which  he  might  resort.    If  the  lord  v.. 

does  communicate  that  to  the  party,  then  there  may  be  an 
obligation  Upon  him  to  go  into  the  market ;  but  he  ought 

m 

not  to  be  under  the  necessity  of  attending  de  die  in  diem, 
to  see  whether  there  is  or  is  not  room.  Now,  in  this  case, 
the  plaintiflS^  instead  of  communicating  to  the  defendant 
that  there  was  room^  merely  demanded  the  toll  of  him.  In 
my  opinion,  there  was  a  fraud  practised  upon  the  market, 
bat  it  was  a  fraud  practised  by  the  lessees  of  the  market, 
and  not  by  the  defendant.  One  of  the  objects  which  the 
owner  of  a  market  is  bound  to  attend  to,  is,  that  the  nui** 
sance  which,  as  a  necessary  consequence^  it  produces,  is 
confined  to  the  limits  of  the  market.  But  what  is  the  case 
with  respect  to  James  street,  and  what  is  the  situation  of 
that  street  on  the  market  days  ?  The  lessees  treat  it  as  part 
of  the  market ;  it  is  incumbered  with  carts,  and  commodi- 
ties for  sale,  and  the  lessees  are  claiming  toll  from  the  per- 
sons selling  there.  So  that  the  lessees  would  permit  per- 
sons to  sell  out  of  the  market,  provided  they  will  pay  them 
toll ;  but  would  treat  them  as  wrong  doers  if  they  withhold 
the  toll.  In  my  opinion,  the  nonsuit  was  right,  because 
there  was  clear  evidence  that  in  general  there  was  not 
sufficient  room  for  tlie  purposes  of  the  market  within  the 
limits  specified,  and  because  there  was  no  specific  com- 
munication to  the  defendant  at  the  time  he  was  selling  in 
James  street,  that  there  was  room  for  him  to  have  placed 
his  goods  within  the  limits  of  the  market. 

LiTTLBDALB,  J.  (a). — I  also  am  of  opinion  that  this 
nonsuit  was  right  The  Duke  of  Bedford  is  owner  of  the 
8(h1,  and  he  has  a  grant  from  the  crown  to  hold  a  market, 
which  grant  is  confirmed  by  act  of  parliament.  A  grantee 
under  such  circumstances,  is  not  bound  to  extend  the  mar- 

(«)  HoLBOTD,  J^  ^ras  not  present  durifig  the  alignment,  and  therefore 
dedined  giviiig  any  opinion. 
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1S36.  ket  OTor  the  wfacde  of  Ae  Boil ;  it  is  enougli  if  he  ttppron 
priatea  so  mach  of  it  as  is  saffideBt  for  the  porpoaes  of  the 
market;  and  he  may  ahift  and  change,  the  market  to 
different  parts  of  the  space  specified  in  the  givat*  Thai 
was  decided  in  the  case  of  Curwiu  ▼.  Salkeld  (a  V  These* 
fore,  the  Dnke  of  Bedford^  as  the  owner  of  this  franchise, 
was  not  bound  to  appropriate  the  whole  of  the  space  q>e* 
eified  in  the  s^rant  to  the  purposes  of  the  market,  unless  it 
was  actually  necessary ;  but  before  he,  or  his  lessee,  cowld 
bring  an  action  for  a  disturbance  of  his  franchise,  as  in  this 
instance,  he  was  bound  to  shew  that  he  had  lefl  sufficieal 
room  for  the  purposes  for  which  the  franchise  was  granted 
to  him.  Now,  here,  it  appears  that  there  is  not  room  at 
all  times  of  the  year  for  the  persons  resorting  to  this  mar* 
ket.  In  consequence  of  this,  many  persons  sell  mit  of 
the  mai^et ;  and  of  those  persons  the  defendant  isi  one.  i 
concur  in  the  argument  used  on  the  part  of  the  pbuntiflb, 
that,  generally  speaking,  in  an  action  like  the  pvesent,  it 
lies  on  the  defendant  to  shew,  that  there  is  not  room  for 
him  within  the  market ;  for  when  the  plaintifa  have  once 
established  their  right,  and  it  appears  that  the  defendant 
sella  things  which  are  the  sub^t  of  sale  in  the  market,  so 
near,  that  it  would  be  prim&  facie,  a  fraud  upon  the  ownev 
of  the  market,  it  lies  upon  the  defendant  to  rebut  by  en* 
dence  the  case  so  established.  But  here  it  was  shewn, 
that  part  of  the  space  allotted  for  the  market  was  appro- 
priated to  other  purposes,  for  it  appeared,  that  there  were 
public  houses,  china  shops,  and  an  old  iron  shop  erected 
within  the  market.  Now  the  lord  had  no  right  to  erect 
such  buildings  upon  a  market,  specifically  appropriated 
to  the  sale  of  vegetables,  fruits,  and  flowers.  The  lord  of 
a  market  has  the  direction  of  the  market ;  he  may  direct 
the  vegetaUes  to  be  sold  in  one  place ;  the  fruits  in  ano- 
Aer,  and  the  flowers  in  a  third  :  so  he  may  say  that  carts 
shall  be  brought  to  one  place,  and  baskets  to  another,  by 
virtue  of  bis  genwal  power  of  management  and 

(a)  3  East,  538. 


EASTER    TERM,    SEVENTH    GEO.    IV.  129 

bot  whenever  the  public  convenience  requires  it,  he  is  ^g^e. 
bound  to  devote  the  whole  space  to  the  purposes  of  the 
market.  There  have  been  many  instances  of  actions  like 
the  present  brought  against  individuals  who  have  sold 
their  goods  so  as  to  defraud  the  lord  of  «a  market ;  but  in 
all  those  cases  it  appeared,  that  there  was  sufficient  room 
for  those  individuals'  to  go  into  the  market,  if  they  thought 
fit:  and  I  infer  from  thence,  that  it  is  the  duty  of  the  lord 
of  a  market,  always  to  set  out  sufficient  room  for  the  per- 
sons resorting  to  the  market.  If  this  action  could  be  sup- 
portedy  the  Duke  of  Bedford,  or  his  lessees,  would  gain 
much  more  by  this  market  than  he  or  they  have  any 
right  to  do.  They  have  now  the  full  profit  of  the  market, 
for  they  have  the  benefit  of  the  toll  upon  all  the  goods 
sold  there ;  but  by  this  action  they  seek  to  establish  a 
right  to  toll  upon  goods  sold  in  James  street,  which  is 
without  the  limits  of  the  market ;  by  which  means  they 
would  gain  a  much  larger  profit  than  they  are  entitled  to 
under  the  grant.  It  has  been  urged,  that  on  the  day  in 
question,  there  was  sufficient  room  for  the  defendant  to 
have  placed  his  waggon  within  the  market ;  but  it  was 
proved,  that  during  a  considerable  portion  of  the  year,  the 
market  was  so  occupied,  that  it  was  impossible  for  him  to 
get  into  it.  I  think  he  is  not  bound  to  be  upon  the  watch, 
day  by  day,  and  hour  by  hour^  to  find  a  spot  where  his 
waggon  may  stand.  As  it  was  proved  that  the  market 
was  in  general  fully  occupied,  I  .think  it  lay  upon  the 
plaintiffs  to  shew,  that  on  the  day  in  question,  the  defen- 
dant knew  that  there  was  room  for  his  waggon  in  the  . 
market. 

Rule  discharged. 
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Fridinf, 

28M  .^ril.  Shipton  and  another  v.  B;  Casson. 


A.,  a  credi-  ASSUMPSIT.    The  declaration  was  of  Easter  term,  6 

tor  of  B.,  a- 

grees  to  re-       Geo.  4,  and  contained  the  common  counts  for  work  and 

5?nSmtnte,  ^^^^^'  ^^*  *®  "^^'^^y  ^^^^'  ^^  defendant  pleaded 
of  which  c.       the  general  issuer  non  assumpsit,  with  a  set-off  for  goods 

payment.  B.,  ^'^  ^^^  delivered,  money  lent,  money  paid,  8cc.  At  the 
at  the  same      trial  before  Abbott,  C.  J.,  at  the  London  adjourned  sittings 

timey  contracts  .. 

to  sell  to  J.  after  Hilary  term,  1825,  the  plaintiffs  obtained  a  verdict. 
l^k^^IdL  ^*°*^«  466/.  19*.  3d.,  subject  to  the  opinion  of  this 
livers  a  part.     Court  upon  the  following  case. 

Sret^ms!"  0»  *^  26th  November,  1823,  the  defendant  was  in- 
and  then  ia'ils  debted  to.  the  plaintiffs  in  the  sum  of  707/.  13«.  3d.  On 
One  day  after  ^be  same  day  the  plaintiffs,  and  Henry  Casson,  the  de- 
^^  ^"V"**^"  fendant's  father,  and  the  several  other  persons  whose  names 
due,  C.  remits  appear  to  be  subscribed,  signed  a  memorandum  of  agree- 

l^M  thL^price    °^®"^'  ^^  ^^^^^  *®  following  is  a  copy  :— 

of  the  bark  *'  Whereas,   Benjamin  Casson,  of   Sculcoates,  tanner, 

^Vp^tly  in  stc^cls  indebted  to  us,  whose  names  are  hereunto  sub- 
bills,  and  scribed,  in  the  several  sums  written  opposite  our  respective 
notes ;  the  re-  names,  which  he  being  unable  at  present  to  satisfy,  hath 
ceipt  of  which  requested  us  to  grant  him  time  for  payment  in  manner 
ledges,  and  herein  written,  to  which,  in  consideration  and  on  condi- 
omrto^^B  ^^^  ^^  ^^^  father,  Henry  Casson,  of  Sutton,  yeoman, 
credit  of  B.'s  agreeing  to  guarantee  the  full  payment  thereof,  we  respect- 
an  action  by  ^^^Y  consent,  and  hereby  do,  and  each  of  us  doth  grant 
A.,  against  B.,  ^^^^  allow  unto  the  said  jB.  Casson,  time  for  payment 

for  the  amount  '  r  ^ 

of  the  first  in-    thereof,    in  manner  following;  and  hereby  promise  and 

HeW^firstT  ^ST^  ^^^^  ^®  ^i^'  ^^^  ^^^>  implead,  prosecute,  or  other- 
that  B.  was       wise  molest  or  harm  the  said  B.  Casson,  his  executors  or 

entitled  to  set-         •  r  4.    /•  a*       j  i_x 

off  the  Talue     CLSSigns,  for  or  on  account  of  our  respective  debts,  or  sums 

of  the  bark       owing  to  us,  unless  or  until  some  default  be  made  by  him 

deuYered 

against  A,*s  ^^  them,  of  or  in  the  payment  of  the  said  respective  sums, 
demand ;  and    ^t  the  times  hereby  agreed  to,  that  is  to  say,  at  four 

though  A,  was 

not  bound  to  accept  the  remittance,  yet,  having  accepted  it,  he  had  waived  all  objec- 
tion to  it,  and  could  not  maintain  the  action. 


SmpToir 

V. 
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months  irom  the  date  hereof,  payment  at  the  rate  of  seven        1829. 
diillings  in  the  pound ;  at  eight  months  from  the  date 
hereof,  other  seven  shillings  in  the  pound  ;  and  at  twelve 
months  from  the  date  hereof,  the  remaining  six  shillings       C^^^- 
in  the  pound/' 

On  the  27th  March,  1824,  H.  Cassm  sent  to  the  plain- 
tiff a  letter,  as  follows  :—**  Inclosed  are  three  bills,  a  bank- 
post  bill,  and  a  bank  note,  value  together,  242/.  10«.  6d. ; 
please  credit  my  son's  account  for  the  amount,  and  ac^ 
knowledge  the  receipt  in  course  of  post."  The  plaintiffs 
received  the  said  letter  and  remittances,  and  on  the  29ih 
Marehf  they  wrote  the  following  letter  in  answ»: — 
''  YoQr*s  of  the  27th  is  received  this  day,  inclosing  bills 
and  notes,  value  242/.  10s.  6d,,  which  will  pass  to  your 
son's  account  when  paid."  The  defendant  proved,  by  way 
of  set-off,  the  delivery  of  bark  to  the  plaintiffs,  to  the 
amount  of  23/.  is.,  on  the  morning  of  the  26th  November, 
1823.  In  answer  to  which,  the  plaintiffs  proved  that  such 
bark  was  part. of  a  quantity  bargained  by  the  defendant 
to  be  delivered  to  the  plaintiffs,  by  the  following  contract :  . 
— "  Sold  T.  Shipion  and  Sm,  the  whole  of  the  bark  laid 
in  JB.  Boyes*  warehouse,  for  five  shillings  per  ton  on  the 
invoice  price,  to  be  transferred  to  his  account,  and  after 
this,  the  26th  "November,  at  their  risk  and  expense ;  the 
quantity,  about  57  tons  17  cwt.,  B.  Casson  paying  for  all 
expenses  of  delivery.''  The  invoice  price  of  this  bark  was 
10/.  per  ton.  Barges  were  hired  by  the  plaintiffs  to  take 
away  the  bark,  and  one  lay  for  some  days  waiting  for  the 
bark,  and  then  went  away,  the  defendant  having  failed  to 
deliver  the  residue  of  the  quantity  stipulated,  according  to  . 
his  contract,  within  a  reasonable  time  after  his  contract. 
It  appeared,  that  Mr.  Boyes,  in  whose  possession  the  bark 
was,  stopped  the  delivery  of  the  residue  to  the  plaintiffs, 
and  they  only  obtained  two  tons  and  upwards,  to  the  value 
of  23/.  4^.,  in  part  of  the  entire  quantity.  The  first  in- 
stalment of  seven  shiUings  in  the  pound  on  the  said  debt 
of  707/.  13<.  3d.,  due  from  the  defendant  to  the  plaintifi, 
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amounts  to  247/.  135.. 7 J.,  being  5/.  35.  \d.  more  than  the 
sum  remitted.  If  the  23/.  4s,  for  the  bark  delivered  to  the 
plaintiffs,  is  to  be  deducted  and  allowed  to  the  defendant, 
from  the  sum  of  707/.  135.  3d.,  then  seven  shillings  in  the 
pound  on  the  residue  will  leave  the  remittance  made  by  H. 
Casson,  2/.  195. 3d.  more  than  the  first  instalment  would 
amount  to.  The  action  was  commenced  before  the  second 
instalment  was  due. 


Chitty,  for  the  plaintiffs.  The  first  instalment  from  the 
son  was  due  on  the  26th  of  November;  the  remittance 
made  by  the  father  was  not  sent  till  the  27th,  and  did  not 
come  to  hand  till  the  29th  :  consequently  it  came  too  late. 
All  argeements  for  the  payment  of. debts  by  instalments 
must  be  construed  strictly ;  they  must  be  performed  to  the 
letter :  the  slightest  deviation  will  vacate  them,  both  at 
law  and  in  equity.  In  Leigh  v.  Barry  (a),  the.  Lord 
Chancellor  refused  to  relieve,  in  consequence  of  default  in 
payment  of  the  composition  on  the  very  day ;  and  the  cre- 
ditor was  allowed  his  remedy  at  law  for  the  whole  debt ;  and 
in  Chanley  v«  Hillary  (6),  where  a  Composition  was  to  be 
paid  in  bills,  it  was  held  by  this  Court  that  it  was  the  duty  of 
the  debtor  to  tender  the  bills  to  the  creditor  on  the  very 
day,  and  that  it  was  not  sufficient  for  him  to  have  theia  in 
readiness  to  deliver  to  the  creditor,  on  request  But, 
besides  being  irregular  in  point  of  time,  the  remittance  was 
insufficient  in  two  other  respects,  namely,  its  nature,  and 
its  amount ;  for,  in  the  first  place  it  consisted  partly  of 
bills,  whereas  it  should  have  been  all  in  cash,  and  in  the 
second,  it  was  deficient  in  amount  to  the  value  of  the 
bark  delivered  to  the  plaintiffs,  which  the  defendant  had 
no  right  to  set  off  against  the  plaintiffs'  demand,  at  least 
in  that  account:  because,  as  he  was  bound  by  the 
agreement  to  pay  a  particular  sum  on  a  particular  day, 
it  was  not  competent  to  him  to  reduce  that  sum  by  setting 
up  a  cross  demand.    Moreover,  the  set-off  could  not  be 

(a)  3  Atk.  583.    1  Vera*  210.  (6)  2  M.  &  S.  120. 
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maintained  under  any  circamstances.  The  contract  for  1826. 
the  bark  was  entire,  and  had  been  only  in  part  performed 
by  the  defendant;  consequently  he  had  no  claim  for  the 
price  of  the  part  delivered,  either  by  way  of  action  or 
set-off:  for  the  contract  being  entire,  he  acquired  no  right 
until  after  full  performance  of  it  on  his  part,  Waddington  v. 
0/t«er(a),  Walker  Y.Dixon  (b). 

Parke,  contriL,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  think  the  plaintiffs  are  not  entitled 
to  recover.  The  first  question  is,  whether  the  remittance 
made  in  payment  of  the  first  instalment  was  sufficient ;  or, 
in  other  words,  whether  the  plaintiffs  were  bound  to  pay 
thefair  value  of  the  bark  which  they  accepted  and  kept, 
or  were  entitled  so  to  accept  and  keep  it  without  paying 
for  it  at  all.  I  admit  that  where  a  contract  is  made  for  the 
purchase  of  a  large  quantity  of  goods,  and  a  part  only  of 
that  quantity  is  delivered,  the  purchaser  is  not  bound  to 
pay  for  that  part,  until  the  period  fixed  for  ll\is  delivery  of 
the  whole  has  arrived ;  because,  if  the  seller  should  ulti- 
mately fail  to  deliver  the  whole,  the  contract  is  a^  an  end, 
and  the  purchaser  is  at  liberty  to  return  the  part  delivered. 
But  where  the  purchaser  elects  to  keep  the  part  delivered^ 
he  keeps  the  contract  alive,  and  must  pay  the  value  of 
what  he  so  accepts ;  and  that  value,  in  cases  of  contract^ 
for  the  sale  of  goods,  can  always  be  ascertained  without 
difficulty.  Then,  if  the  purchaser  is  bound  to  pay  the  sum 
so  ascertained,  the  seller  is  entitled  to  set  off  that  sum 
against  any  demand  upon  him.  In  cases  of  contracts 
not  divisible,  such  a  set  off-may  be  attended  with  diffi- 
culties, because  the  amount  of  it. cannot  easily  be  as«- 
certained ;  as,  for  instance,  in  a  contract  for  building  a 
house,  where  part  only  of  the  work  is  performed,  it  would 
be  difficult  to  estimate  the  value  of  the  work  done,  from  the 
yalue  of  that  which  remains  to  be  done  :  but  this  being  a 

(a)  2  N.  R.  61.  (6)  2  Stark.  281. 


134  CASES    IX    THE    KINO's  BENCH, 

1 826.        contract  for  the  sale  ^  goods,  and  divisible,  no  such  diffi- 
'^"^'      cnlty  occnrs.     The  second  question  is,  whether  the  re- 
V.  mittance  was  made  m  due  tune,  and  was  of  a  proper 

Cassok.  nature.  In  point  of  time,  undoubtedly,  it  was  one  day 
too  late,  and  it  consisted  partly  of  bills,  whereas,  strictly 
speaking,  it  ought  to  have  been  all  in  cash;  I  agree, 
therefore,  that  the  plaintiffs  were  not  bound  to  accept  it, 
that  they  might  have  returned  it  to  the  defendant,  and 
have  resorted  to  their  right  of  action.  But  they  did  in 
fact  accept  the  remittance,  and  treat  it  as  cash,  available  to 
their  own  purposes,  and  to  be  placed  to  the  credit  of  the 
defendant's  account ;  and  having  so  done,  they  are  con- 
cluded by  their  own  act,  and  cannot  now  be  heard  to  make 
objections  to  the  remittance,  which  they  mi^t  have  made, 
but  elected  to  waive,  at  the  time  when  that  remittance  was 
made. 

Batlby  J. — I  am  of  opinion  that  the  remittance  was 
sufficient  in  point  of  amount,  and  that  the  other  otijectums 
to  it,  as  to  the  time  when  it  was  sent,  and  the  materials  of 
which  it  was  made  up,  were  waived  by  the  plaintiflb  at  the 
time,  and  cannot  be  relied  on  now.  Where  there  is  an 
entire  contract  for  the  delivery  of  goods,  which  has  been 
performed  in  part,  and  which  may  be  performed  as  to  the 
residue,  no  action  will  lie  for  the  price  of  the  part  deli- 
vered, until  'tile  period  for  the  delivery  of  the  whole  has 
arrived.  But  where  some  of  the  goods  are  delivered, 
which  the  purchaser,  upon  the  seller  making  default  in 
the  delivery  of  the  residue,  does  not  return,  but  keeps* 
the  seller  may  maintain  an  action,  not  for  the  contract- 
price,  but  for  the  actual  value  of  those  goods ;  and  the  pur- 
chaser's remedy  is  a  cross  action  for  the  breach  of  con- 
tract. So,  here,  the  value  of  the  bark  delivered  may  be 
considered  as  a  fair  item  of  set-off,  at  the  time  what  the 
instalment  became  due,  though  it  could  not  be  so  at  the 
time  when  the  delivery  was  made.  The  sei-off,  therefiN«, 
being  good,  and  the  remittance,  for  that  reason,  sufficient 
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in  amounty  how  do  the  other  objections  to  it  stand  ?  They  i826. 
were  originally  good ;  but  they  have  been  waived  by  the 
pbdntifia.  When  the  bills  arrived,  the  plaintiffs  under- 
took to  carry  them  to  the  credit  of  the  son's  account ;  but 
the  father  sent  them  in  payment  of  the  instalment  then 
doe,  and  the  plaintiffs  were  bounds  either  to  accept  th^n 
with  the  specific  appropriation,  or  to  decline  accepting 
them  at  all.  Having  so  accepted  them,  they  are  bound 
by  that  acceptance,  and  cannot  now  be  allowed  to  object, 
either  that  the  remittance  came  too  late,  or  that  it  was  not 
of  a  nature  to  satisfy  the  agreement. 

The  other  Judges  concurred. 

Judgment  for  the  defendant. 


Wilson  v»  Geokoe.  2Qth  April. 

lilE  defendant  bad  been  served  with  anon-bailable  lati-      Bytheprao- 
tat,  returnable  the  9th  of  February,  which  was  the  last  Court,aplain- 
general  return-day  in  Hilary  term.     On  that  day  he  was  tiff  cannot  de- 
served  with  a  notice  that  a  declaration  had  been  filed  de  esse  upon  non- 
bene  esse,  requiring  him  to  plead  within  eight  days,  which  Mailable  pro- 
he  neglected  to  do,  and  thereupon  the  plaintiff  signed  able  the  lau 
judgment  as  for  lyant  of  a  plea.     Hilary  term  ended  on  ^^^  tenn™ 
the  13th  February ;  the  12th,  which  was  the  lastday,  having 
fallen  on  a  Sunday.    A  rule  nisi  having  been  obtained  for 
setting  aside  the  judgment  for  ivregularity,  on  the  ground 
that  the  plaintiff  had  no  right  by  the  practice  of  the  Court 
to  file  a  declaration  de  bene  esse,  upon  non-bailable  pro- 
cess on  the  last  general  return  of  the  term ; 

Coltman  now  shewed  cause  against  the  rule,  and  con- 
tended that  the  proceedings  were  regular.  By  the  rule  of 
Court,  Trin.,  22  Geo.  3,  A.  D.  1782,  it  is  ordered,  ''that  upon 
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1826.        all  process  to  be  issued  out  of  this  Court  returnable  before 
)T^^^^      the  last  return  of  any  term,  where  no  affidavit  shall  be 
V.  made  and  filed  of  the  cause  of  action,  the  plaintiff  may  file 

G£OAG£.  Qj  deliver  his  declaration  de  bene  esse  at  the  return  of  such 
process,  with  notice  to  plead  in  eight  days  after  the  filing 
or  delivery  thereof;  and  if  the  defendant  doth  not  file 
common  bail^  and  plead  within  the  said  eight  days^  the 
plaintiff  having  filed  common  bail  for  such  debt,  may  sign 
judgment  for  want  of  a  plea;  and  upon  all  such  process, 
where  an  affidavit  is  made  and  filed  of  the  cause  of  action, 
the  declaration  may  be  filed  or  delivered  de  bene  esse  at 
the  return  of  such  process,  with  notice  to  plead  in  four 
days  after  the  filing  or  delivery,  if  the  action  be  laid  in 
London  or  Middlesex,  and  the  defendant  live  within  twenty 
miles  of  London;  and  in  eight  days  if  the  action  be 
laid  in  any  other  county,  or  the  defendant  live  above 
twenty  miles  firom  London;  provided  the  declaration 
in  either  case  be  filed  or  delivered,  and  notice  thereof 
given  four  days  exclusive,  before  the  end  of  the  term,  and 
a  rule  to  plead  be  duly  entered."  The  question  then  is, 
what  is  the  last  return  of  the  term,  within  the  meaning  of 
this  rule.  Now  the  last  day  of  the  term,  is  the  last  regu- 
lar return-day  for  latitats.  The  rule  in  question  must  be 
construed  to  apply  to  bailable  and  not  non-bailable  writs. 
This  case  is  distinguishable  from  Key  v.  Brown  (a),  be- 
cause there  the  defendant  was  arrested  on  a  special  capias* 
Here  the  process  is  non-bailable,  and  being  returnable  on 
the  9th,  which  was  before  the  last  return  for  latitats,  the 
rule  of  Court  was  complied  with>  inasmuch  as  the  defend- 
ant received  notice  of  the  filing  of  the  declaration,  four 
days  exclusive  before  the  end  of  the  term. 

Q.  Cresswell,  contrsl,  was  stopped  by  the  Court. 

Abbott,  C.  J. — Looking  at  the  terms  of  the  rule  of 
Court,  by  which  I  think  we  ought  to  abide,  it  is  quite  ob- 
vious that  the  last  return  of  the  term,  means  the  h^st  general 

(a)  Ante,  vol.  iii.,  28.    1  B.  &  C.  653. 
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retom.  The  rule  certainly  will  not  bear  the  construc- 
tion attempted  to  be  put  upon  it^  that  the  last  day  of  the 
term  is  to  be  considered  as  the  last  day  of  return  for  writs 
of  latitat.  The  spirit  of  the  rule^is,  that  the  plaintiff 
should  be  in  the  same  condition  when  the  defendant  did 
not  appear^  as  when  he  did.  If  the  defendant  had  ap- 
peared on  the  return  day  of  the  writ,  the  plaintiff  might 
have  declared  against  him,  and  have  had  a  plea  of  the  term. 
The  intention,  therefore,  of  this  rule  was,  that  the  plaintiff 
should  be  allowed  to  file  his  declaration  de  bene  esse,  and 
not  suffer  from  the  default  of  the  defendant's  not  appear- 
ing on  the  day  of  the  return  of  the  writ ;  and  having  re- 
ference to  the  terms  of  this  rule,  there  seems  no  doubt, 
that  the  last  return  means  the  last  general  return,  and  not 
the  last  day  of  the  'term. 
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Bay  LEY,  J. — ^The  object  of  this  rule  was,  to  enlarge 
the  privilege  of  declaring  de  bene  esse,  upon  writs  return- 
aUe  on  ihe^Jirst  and  second  returns,  which  had  been  given 
by  a  former  rule.  Mich.,  10  Geo.  3.  This  rule  extends  the 
privilege  to  process  returnable  before  the  last  return,  but 
the  last  return  clearly  means  the  last  general  return. 


The  other  Judges  concurred. 


Rule  absolute. 


The  King  v.  The  Sheriff  of  Middlesex,  in  Wateb-       Fridtw, 

HOUSE   V.   EamES.  2BthJprU. 

The  time  for  putting  in  and  justifying  bail  in  this  case      Where  tiie 

expired  on  the  7th  February.     On  that  day  one  of  the  fying  bail  ex- 
pired on  the 
7th,  and  time  was  giyeH  till  the  9th  February,  to  add  and  justify  other  bail,  and  on  that 
day  the   defendant  was  rendered  in  discbarge   of  his  bail,   and  noti<:e  thereof  was 
giren  on  the  same  day  to  the  plaintiff: — Held,  that  the  sheriff  was  liable  to  be  attached 
on  the  10th,  if  the  plaintiff  had  lost  a  trial  for  the  sittings  after  term. 

A  regular  attachment  against  the  sheriff  shall  not  stand  as  a  security,  unless  the 
pUdntiff  has  lost  a  trial  within  the  term,  nor  where  the  defendant  has  been  rendered  before 
tiie  last  day  of  term. 
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1826.         bail  justified,  and  time  was  given  until  Thursday  the  Qth, 

J-^'"*'      to  add  and  justify  another  bail.  On  the  9th,  the  defendant 

V,  was  rendered  in  discharge  of  his  bail,  and  notice  thereof 

The  S»AiFF    ^^^^^  ^^Yy  terved  upon  the  plaintiffs  attorney  on  the  same 

Middlesex,    day,'  and  next  day  the  plaintiff  obtained  an  attachment 

against  the  sheriff  for  not  bringing  in  the  body.    A  rule 

nisi  having  been  granted  for  setting  aside  the  attachment 

for  irregularity,  with  costs, 

Gumey  and  Andrew*  now  shewed  cause,  and  contended 
that  the  attachmept  was  regular,  inasmuch  as  the  bail  had 
not  justified  on  the  9th  February.  The  effect  of  giving 
time  to  add  and  justify  another  bail,  was  to  delay  the 
plaintiff,  and  he  ought  not  to  be  prejudiced  by  giving  such 
time,  inasmuch  as  the  condition  in  such  cases  is,  that  the 
plaintiff  shall  be  in  the  same  condition  as  he  ought  to  be 
by  the  course  and  practice  of  the  Court,  had  the  bail  jus- 
tified in  time.  Now  had  the  bail  justified  on  the  7th,  the 
plaintiff  would  have  been  enabled  to  go  to  trial  at  the  sit- 
tings after  term ;  but  by  giving  time,  he  would  be  thrown 
over  to  the  adjourned  sittings.  This  case,  therefore,  is 
distinguishable  from  those  where  an  attachment,  moved 
for  after  notice  of  render,  has  been  held  irregular.  The 
question,  as  to  the  regularity  or  irregularity  of  the  attach- 
ment, depends  upon  whether  the  plaintiff  has,  or  has  not, 
lost  a  trial. 

Campbell^  contrsl.  This  attachment  is  clearly  irre- 
gular. It  is  true,  that  on  Thursday ^  the  9th  February, 
the  plaintiff  might  have  moved  for  an  attachment  (a), 
the  bail  not  having  justified  on  that  day ;  but  having  let 
his  opportunity  slip,  he  was  not  at  liberty  to  attach  the 
shenff  on  the  following  day.  Here  the  defendant  was 
rendered  on  the  9th,  and  notice  thereof  was  duly  served 
upon  the  plaintiff,  and  no  instance  is  to  be  found  in  which 
ihe  Court  has  permitted  an  attachment  to  go  against  a 

(o)  1  Chit.  356. 


The  KmG 
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sheriff  under  eueh  dreomitances.  In  Rex  t.  The  Sheriff 
of  Middkiex  (a),  it  was  held,  that  an  attachment  against 
a  sheriff  for  not  bringing  in  the  body  after  the  defendant  ~  o7 
has  sorrandered,  is  irregular,  thoogh  the  surrender  be  not  *^^  &mm 
made  until  after  the  rule  for  bringing  in  the  body  has  ex-  Middlesex. 
jnred.  So  in  Tharold  v.  Fisher  (b),  it  was  held,  that 
though  the  role  for  bringing  in  the  body  has  expired,  yel 
if  the  defendant  justifies  his  bail  befiwe  the  plaintiff  moves 
for  an  attachment,  the  sheriff  is  not  liable  to  the  attach- 
ment. The  plaintiff,  therefore,  having  in  this  instance  let 
slip  his  opportunity  of  attaching  the  sheriff  on  the  9th, 
the  subsequent  render  of  the  defendant  on  that  day, 
purged  the  sheriff's  contempt. 

Abbott,  0.  J.-*-I  think  this  case  is  distinguishable 
hoot  those  which  have  been  cited,  and  many  others  that 
hare  occurred,  in  which  it  has  been  held,  that  the  motion 
for  an  attachment  after  notice  of  a  surrender  of  the  de- 
fendant, is  irregular.  In  such  d&ses,  the  attachment 
against  the  sheriff  can  have  no  other  effect  than  to  bring 
the  party  before  the  Court  to  set  it  aside,  which  he  may 
do  for  asking  for,  on  payment  of  costs,  thereby,  however, 
increasing  expense  to  the  party,  which  the  Court  is  by  no 
means  disposed  to  encourage.  In  this  case,  however,  there 
is  something  more  than  usually  occurs  in  the  instances 
alluded  to,  for  here,  the  plaintiff  has  not  merely  the  right 
to  insist  that  the  defendant  shall  justify  bail,  or  render 
within  time,  but  that  he  shall  be  placed  in  such  a  situa- 
tion as  to  be  enabled  to  give  notice  of  trial  for  the  sittings 
after  term.  If  the  bail  here  had  justified  on  the  9th,  the 
defendant  would  have  been  obliged  to  accept  notice  of 
trial  for  the  sittii^  after  term,  the  plaintiff  being  entitled 
to  be  put  in  the  same  situation  which  he  would  have  been 
in  on  the  7th ;  but  the  defendant  not  having  justified  his 
bail  on  the  9tb,  and  being  then  under  no  obligation  of  ac* 
eepting  notice  of  trial  for  the  sittings  after  term,  we  think 

(a)  i  M.  &  S.  562.  (6)  1  H.  B.  9. 
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the  plaintiff  had  a  right  to  move  for  an  attachment.  We 
are,  therefore,  of  opinion,  that  this  attachment  was  not  ir- 
regular,  and  that  it  can  only  be  set  aside  on  the  terms  of 
paying  costs,  and  the  attachment  standing  as  a  secarity. 

Campbell,  submitted  that  the  attachment  ought  not  to 
stand  as  a  security,  inasmuch  as  the  plaintiff  had  not  lost 
a  trial  within  the  term. 

The  Court  conferred  with  the  Master  how  this  was,  and 

The  Master  certified  the  practice  to  be,  that  the  plaintiff 
was  not  entitled  to  have  the  attachment  stand  as  a  secu- 
rity if  the  defendant  rendered  before  the  plaintiff  could  go 
to  trial ;  and  that  the  test  in  such  cases  was,  whether  the 
plaintiff  had  lost  a  trial  which  might  be  had  at  a  sitting 
within  term. 

The  CouKT,  said,  that  according  to  the  practice  so  cer- 
tified, the  attachment  ought  not  to  stand  as  a  security ; 
and  under  the  circumstances,  they  ordered  the  attachment 
to  be  set  aside  without  costs.     , 


Rule  absolute  (a). 


(a)  See  1  Chit.  270—357. 


29th  April. 

The  words ; 
«  H.'B  oath 
ought  not  to 
be  taken,  for 
he  has  been  a 
forsworn  man, 
and  I  can 
bring  people 
to  prove  it; 
and  the^  that 
knew  hun,  will 


Hall  v.  Weedok. 

l^ASE  for  words.  The  words  set  out  and  proved  wei« 
these  :-=-''  Mr.  Halts  oath  ought  not  to  be  taken,  for  he 
has  been  a  forsworn  man,  and  I  can  bring  people  to  prore 
it ;  and  they  that  know  him,  will  not  sit  in  the  jury  box 
with  him."  The  declaration  contained  no  colloquium,  or 
inuendoy  shewing  that  the  words  related  to  the  previous 

not  sit  in  the  jury  box  with  him  ;*^  are  not  actionable,  per  fc. 


Hall 

V. 
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conduct  of  the  plaintiff  as  a  juryman,  or  in  any  judicial  1826. 
proceeding;  and  there  was  no  special  damage  proved. 
Plea,  not  guilty,  and  issue  thereon.  The  plaintiff  obtained 
a  verdict.  A  rule  nisi  having  been  obtained  for  arresting  ^££dok. 
the  judgment,  on  the  ground  that  the  words  were  not 
actionable  in  themselves,  and  that  the  declaration  con- 
tained no  averment  shewing  that  they  related  to  the 
plaintiff's  conduct  as  a  juror,  or  in  any  judicial  proceeding, 
so  as  to  render  them  actionable ; 

F.  Pollock,  now  shewed  cause.  It  must  be  admitted 
that  this  declaration  cannot  be  sustained,  unless  the  words 
set  out  ^re  actionable  in  themselves ;  but  it  is  contended 
that  they  clearly  are  so.  The  word  ''  forsworn,"  taken  in 
connection  with  the  succeeding  words  respecting  ''  the 
jury  box/'  clearly  means  that  the  plaintiff  has  committed 
perjury  in  his  character  of  a  juryman.  In  that  respect 
this  case  differs  from  that  of  Holt  v.  Schol£field(a),  which 
will  be  relied  on  for  the  defendant.  There  the  words 
were,  "  Holt  has  forsworn  himself,  and  I  have  three 
evidences  to  prove  it;"  which,  standing  alone,  did  not 
point  to  any  particular  conduct  of  the  plaintiff,  from  which 
it  could  be  inferred  that  they  alluded  to  an  oath  taken  by 
him  in  any  judicial  proceeding :  but  here  the  reference 
of  the  words  to  an  oath  taken  by  the  plaintiff  in  the 
character  of  a  juryman,  is  clear.  In  Cant  v.  Osgood (b), 
the  words  were,  "  he  is  a  forsworn  justice,  and  not  fit  to 
Bit  upon  the  bench  ;''  and  though  there  was  no  colloquium, 
the  Court  held  the  words  to  be  actionable,  inasmuch  as 
they  clearly  referred  to  the  conduct  of  the  plaintiff  in  his 
office  of  a  magistrate.  In  Rollers  Abridgment  (c),  it  is 
said,  the  words,  ''  Thou  art  a  perjured  fellow,  for  thou 
wast  forsworn  before  the  Lord  Bishop  of  Norunch,"  are  not 
actionable ;  but  the  reason  there  given  is  satisfactory,  and 
distinguishes   that    case  from  the  present.     There,  the 

(a)  6  T.  R.  691.  (c)  1  Rol.  Abr.  Action  on  the 

(6)  1  Lcvinz.  280.  Case,  (Y)  41. 
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defendant  begins  by  making  a  charge  of  parjnry^  but  goes 
on  to  add  words  of  reference  and  explanationi  which  either 
entirely  refute  the  charge,  or  at  least  render  it  equivocal ; 
because  they  do  not  allege  that  the  forswearing  took  place 
in  the  court  of  the  bishop,  or  in  the  course  of  any  judicial 
piDceeding :  heate  the  subsequent  words,  are  at  once  expla* 
natory  and  confirmatory  of  the  original  charge^  for  it  is  im- 
possible to  doubt  that  they  mean,  that  the  plaintiff  had 
perjured  himself  while  serving  as  a  juryman. 


dumey,  contrcL,  was  stopped  by  the  Court. 

Abbott,  C.  J. — ^The  words  declared  upoti  in  this  case 
are  sufficiently  reproachful ;  but  unexplained  as  they  are, 
I  am  of  opinion  that  they  are  not  in  themselves  actionable. 
Taking  them  by  themselves,  I  cannot  clearly  and  of  necea* 
sily  understand  that  they  refer  to  the  plaintiff 's  conduct, 
as  a  juryman,  or  in  any  judicial  matter.  Indeed,  it  might 
well  be,  that  the  assertion  that  those  who  knew  the  plain- 
tiff would  not  sit  in  the  jury  box  with  him,  was  made  as 
the  consequence  of  his  misconduct  out  of  the  jury  box, 
and  in  some  matter  not  judiciaL  The  judgment,  therefore, 
must  be  arrested. 


The  other  Judges  concurred. 


Rule  absolute. 


Saturday, 
29th  April. 

In  assump- 
sit for  goods 
sold,  a  person 
who  on  the 
voir  dire  ad- 
mits his  joint 
liabilitv  with 
the  de&ndant,  is  a  competent  witness  for  the  plaintiff. 


Blackett  v.  Weir. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non 
assumpsit,  and  issue  thereon.  At  the  trial,  before  Bayky, 
J.,  at  the  Northumberland  summer  assizes,  1825,  the  case 
was  this  : — ^The  action  was  brought  to  recover  the  value  of 
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a  quantity  of  coals,  aold  by  the  plaintiff^to  a  flteam  packet  1836. 
company,  of  which  the  defendant  was  aUeged  to  be  a  mem- 
ber. In  order  to  shew  that  the  defendant  was  one  of  the 
company,  a  witness  named  Gilsan  was  called,  who,  upon 
being  queationed  on  the  voir  dire,  admitted,  that  he  was 
himself  one  of  them.  The  defendant's  counsel  thereupon 
objected  to  the  witness  as  incompetent;  contending,  that 
he  had  a  direct  interest  in  the  event  of  the  suit.  The 
learned  Judge  overruled  the  objection,'  and  admitted  the 
witness;  and  the  plaintiff  obtained  a  verdict,  with  liberty 
for  the  defendant  to  move  to  enter  a  nonsuit. 

JP.  Pollock,  in  Michaelmas  term  last,  moved  accordingly, 
and  obtained  a  rule  nisi.  He  cited  Bland  v.  Ansley  (a). 
Brown  v.  Brown  {b),  and  Mantr.  Mainwaring(c). 

m 

Searhit,  now  shewed  cause.  Gilson  was  clearly  a  com- 
petent witness,  on  the  part  of  the  plaintiff.  It  is  said,  he 
was  interested  in  the  event  of  the  suit,  and  therefore  not 
competent;  but  that  argument  is  founded  upon  a  mis- 
application of  the  rule  of  law,  which  really  applies  to  those 
cases  only  where  the  interest  which  the  witness  has,  is  an 
interest  in  favour  of  the  evidence  which  he  is  called  upon 
to  give.  In  this  case,  the  interest  was  entirely  the  other 
way,  for  GihorCs  admissibn,  that  he  vras  one  of  the  com- 
pany, of  which  there  was  no  other  evidence,  rendered  him 
liable  to  contribution.  He,  therefore,  came  to  speak 
against  his  own  interest ;  and  at  least  he  could  have  no 
interest  in  obtaining  a  verdict  in  favour  of  the  plaintiff.  If 
Gilson  could  be  considered  as  a  party  to  the  record,  he 
certainly  would  not  be  admissible  as  a  witness ;  Bauerman 
V.  Jkadenhis  (d) ;  but  it  is  impossible  to  contend  that  he  is, 
either  actually,  or  virtually,  any  party  to  the  record.  It 
will  perhaps  be  contended,  that  Gilson  was  interested  in 

(•)  S  N.  E.  331.  («)  3  J.  B.  Moo.  9.  8  Tkunt.  139. 

\h)  4  l^UBt.  753.  (<0  7  T.  R.  663. 
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making  as  many  persons  as  possible  appear  to  be  part- 
ners in  the  concern,  because  by  so  doing,  he  would  re- 
duce his  own  share  of  contribution ;  but  his  own  admis- 
sion was  the  only  evidence  of  his  being  liable  to  contribu- 
tion at  all,  and  his  interest  would  clearly  have  been  to 
conceal,  instead  of  proving  that  fact.  ILittkdale,  J. 
There  is  a  recent  case  of  Cosham  v.  Goldney  and  another  (a), 
which  seems  to  me  to  be  in  point  in  your  favour]. 

jP.  Pollock,  contr£i.  The  case  last  cited  is  an  authority 
in  favour  of  the  defendant,  because  it  shews  that  a  person 
alleged  to  be  a  partner,  is  a  competent  witness  to  disprove 
that  fact,  and  to  prove  the  exclusive  liability  of  the  defen- 
dant ;  it  follows,  therefore,  that  such  a  person  cannot  be 
competent  to  prove  the  converse,  namely,  that  he  is  a 
partner,  and  that  he  and  the  defendant  are  jointly  liable. 
Gilson's  admission  that  he  was  a  partner,  rendered  him, 
prim&  facie,  liable  to  the  whole  of  the  plaintiff's  demand ; 
he  had,  therefore,  a  decided  interest  in  procuring  a  verdict 
against  the  defendant,  and  thereby  shifting  the  liability, 
either  wholly,  or  in  part,  from  himself,  and  fixing  it  upon 
the  defendant.  The  effect  of  his  evidence  is  to  pn>cure 
payment  by  another  of  his  own  debt ;  and  a  more  direct 
interest  in  the  event  of  a  suit  can  scarcely  be  imagined. 
Lockart  v.  Graham  (ft),  and  York  v.  Blott  (c),  appear  at 
first  sight  to  be  authorities  in  favour  of  the  plaintiff;  but 
they  are  both  distinguishable  from  the  present  case.  The 
short,  but  important,  distinction  is  this  : — ^Where  the  exis- 
tence of  two  joint  contractors  is  admitted,  as  in  those  cases, 
one  of  them  may  be  examined  as  a  witness  to  prove  the 
identity  of  both ;  but  here  the  existence  of  the  joint  con- 
tractor was  not  admitted,  and  Gihon  was  examined  as  a 
witness  to  prove  that  fact. 

Abbott,  C.  J. — I  am  of  opinion  that  the  testimony  of 
Gilson  was  admissible  on  the  part  of  the  plaintiff  in  this 

(a)  2  Stark.  414.  (b)  1  Str.  35.  (c)  5  M.  &  S.  71. 
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case.    The  cases  cited  when  this  rule  was  obtained*  go  to         1826. 
shew*  that  where  one  joint  contractor  has  saffered  judg-     blTcmt 
ment  by  defitult,  he  cannot  be  examined  as  a  witness.    I  v. 

Weie 
admit  the  truth  of  that  position :  it  is  founded  upon  the 

general  rale  of  law,  that  a  party  to  the  record  cannot  be 
examined.  It  is  quite  clear  that  Gilson  was  not  a  party 
to  this  record ;  but  it  is  said*  that  he  had  an  interest. 
Undoubtedly  he  had  so ;  but  it  was  an  interest  against  the 
plaintifi*  and  not  in  his  favour ;  for  in  the  event  of  the 
plaintiflTs  recovering  a  verdict^  the  defendant  would  have  a 
claim  upon  GiUon  for  contribution.  In  actions  of  tres- 
pass,, witnesses,  apparently  liable  to  a  much  stronger  ob- 
jection* are  constantly  admitted.  The  recovery  of  a  verdict 
in  that  action  against  one  of  several  co-trespassers,  is  a 
bar  to  an  action  against  the  others ;  yet  nothing  can  be 
more  fiuouliar  to  the  experience  of  us  all*  than  a  person 
who  has  committed  a  trespass*  being  examined  as  a  wit- 
ness to  prove  that  he  acted  under  the  command  and 
authority  of  the  defendant.  If  a  joint  trespasser  may  be  a 
competent  witness*  surely  a  joint  contractor  may  be ;  and 
indeed  k  fortiori  would  be  :  for  in  the  former  case,  as  there 
is  no  contribution  in  actions  of  tort,  a  verdict  for  the 
plaintiff  would  relieve  the  witness  from  liability*  whereas 
in  the  latter,  as  there  is  contribution*  such  a  verdict  would 
impose  a  liability  upon  him. 

Batlbt,  J. — It  seems  to  me  that  Gihon  was  a  compe- 
tent witness.  In  one  point  of  view*  he  had  an  interest 
in  obtaining  a  verdict  for  the  defendant;  for*  by  admitting 
his  own  liability,  he  rendered  himself  liable  to  a  propor- 
don  of  the  costs,  as  well  as  of  the  debt,  in  the  event  of  the 
plaintiff  obtaining  a  verdict.  The  only  difficulty  that  has 
occurred  to  me*  arises  from  the  circumstance  of  his  proving 
a  partnership  between  himself  and  the  defendant;  but  his 
proving  that  fact  in  the  present  action,  would  not  be  evi- 
dence of  it  in  any  other;  and  if  the  present  defendant  can 
hereafter  shew  that  no  such  partnership  in  fact  existed,  he 

VOL.  VIII.  L 
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1826.         may^  probably  io  a  court  of  Law,  but  certainly  in  a  court 
g^"^*       of  Equity,  recover  from  the  witness  the  full  amount  of  his 
17.  liablity  in  this  action. 

Weir. 

HoLROYD,  J.< — I  am  of  the  same  opinion.  The  effect 
of  Gilsons  evidence  would  be  to  render  himself  liable  in  a 
future  action.  It  has  been  urged,  that  he  is  interested  to 
fix  the  defendant  with  a  part  of  the  debt,  because  other* 
wise  he  would  himself  be  liable  for  the  whole :  but  if  he 
was  originally  liable  for  the  whole^  I  think  he  still  conti* 
nues  so :  and  that  the  present  defendant,  upon  proof  of 
that  fact,  might  recover  against  him,  in  an  action  at  law, 
for  money  paid  to  his  use,  the  full  amount  of  the  verdict  in 
this  action.  That  is  the  principle  upon  which  all  actions 
of  contribution  are  founded,  and  in  that  view  of  the  case, 
the  witness  was  clearly  speakinjg  again^  his  own  interest^ 
and  not  for  it. 

Little n ALE,  J.-^If  the  plaintiff  recovers,  the  defen- 
dant will  have  contribution  from  the  witness :  and  if  he 
fidls,  he  may  recover  fVom  the  witness,  and  the  witness 
will  have  contribution  from  the  defendant.  It  is  said, 
that  in  that  case  he  might  not  be  able  to  prove  the  part- 
nership between  himself  and  the  defendant;  but  as  the 
only  evidence  of  his  own  liability  is  his  own  admission, 
the  whole  of  his  testimony  must  be  taken  t<^ther :  and 
then  the  joint  liability  of  the  defendant  is  made  out.  I 
think  the  witness  was  competent,  and*that  the  rule  ought 
to  be  discharged. 

Rule  discharged. 
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Monday, 

The  King  v«  The  Justices  of  Warwjckshibe.  \st  May. 

JL  HIS  WW  a  rule  nisi  for  a  mandamuB  ta  the  josticeB  of     A  coroner 
die  coQvty  of  Warwick,  comiiianduig  them  to  allow,  oat  of  j^umey'on  the 
the  eoanty  rates,  certain  fteft  elaimed  by  one  of  the  coroners  ^^  <»y>  ^ 
of  the  said  eoanty,  for  holding  inqoisitions  within  his  dis*  quisitions  at 
triet^nnder  the  followinir  circumstances:  The  coroner  claim*  the  smne  place^ 

^^  IS  not  entitled 

ed  to  be  allowed  in  his  aeeount,  a  fee  of  20s.  for  every  inc^uest  to  9d,  per  mile 

held,  and  for  his  trttv^ng  eaqpenses  from  his  own  resi-  ^uQty  rates 

.dencQ  at  TF.  to  B*,  where  he  held  three  difierent  inquisitions,  ^?'  ^^  travel- 

at  the  rate  of  9d^  per 'mile/upon  mcb  and  every  inquisition,  as  upon^Ares ' 

as  if  he  had  perfonned  three  several  journies;  and  the  Joumies. 
qaestion  was,  whether  he  was  entitled  so  to  be  paid  out  of 
the  county  rates,  or  had  only  a  right  to  t^e  expenses  of  one 

journey. 

» 

Ccpley,  A.  O.,  and  HoUfech,  now  shewed  cause  against 
die  rule,  and  contended,  upon  the  language  of  the  statate 
22  Geo.  2,  c.  29',  s.  1,  that  the  coroner  had'  no  right  to 
charge  more  than  9d.  per  mile  for  tiavri&ng  expenses,  in 
going  from  his  own  place  of  residence,  on  the  same  day, 
tO:  one  place,  and  there  holding  two  or  more  inquisitions. 
By  that  statute  it  is  enacted^  *'  that  the  sum  of  205.  shall 
be  paid  to  the  corcmer  for  every  inquisition  taken  upon 
the  view  of  a  body  not  dying  in  a  gaol  or  prison,  and  for 
every  mile  which  hefihall  be  compelled  to  travel,  from  the 
usaal  place  of  his  abode,  to  take  such  inquisition,  the  fur- 
ther sum  of  9d.,  over  and  above  the  said  sum  of  20f .  Now 
it  would  be  a  most  unreasonable  construction  of  this  act,  to 
hold,  that  the  corona  shall  be*  entitled  to  charge  for  his 
travelling  expenses  three  times  over,  where  he  performs 
only  one  journey,  to  hold  three  or  more  inquisitions,  on  the 
same  day,  and  at  the  same  place. 

Scarlett,  contri,  urged,  that  as  the  coroner  would  have 
been  compelled  to  tmvel  the  same  journey  three  times  over, 

t2 
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SHIRE. 
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1826.  to  hold  the  three  inquisitions,  if  they  happened  not  to  be 
held  on  the  same  day,  it  was  not  an  unreasonable  inter- 
pretation of  the  statute,  to  hold,  that  he  was  entitled  to 
The  Justices  ^lu^pge  for  traveUing  expenses  at  the  same  rate  as  if  he  had 
Warwick-  performed  three  distinct  journeys.  Coroners  were  ex- 
tremely ill-paid  for  their  trouble  and  loss  of  time  in  the 
dischaiige  of  their  duties,  and  therefore,  a  liberal  interpre- 
tation ought  to  be  put  upon  the  statute.  If  an  attorney 
happens  to  have  three  or  more  causes  to  conduct  at  an  as- 
size town,  he  is  allowed,  on  the  taxation  of  costs,  the  ex- 
penses of  his  journey  in  each,  tdthough  he  has,  in  fact, 
incurred  the  expense  of  only  one  journey,  and  the  reason 
of  this  is,  on  account  of  the  inadequacy  of  the  remunera- 
tion for  his  services,  if  he  were  limited  to  the  bare  expenses 
put  of  pocket,  in  performing  only  one  journey. 

Abbott,  C.  J. — ^It  appears  to  me  that  the  words  of  this 
act  of  parliament  are  too  strong  to  be  got  over.  The  sta- 
tute says,  that  the  coroner  shall  only  be  allowed  for  every 
mile,  which  he  shall  be  compelled  to  travel,  from  the  usual 
place  of  his  abode,  to  take  the  inquisition,  the  sum  of  9d.f 
over  and  above  the  sum  of  20s.  Now  here  the  conmer 
traveb  from  W^  to  B,  on  the  same  day,  and  he  there  holds 
three,  inquisitions,  and  the  question  is,  whether  he  is  en- 
titled to  charge  9dL  per  mile,  for  travelling  expenses,  upon 
each  of  these  inquisitions,  or  whether  he  is  entitled  only 
to  dd.  per  mile  for  one  journey?  It  is  clear  he  has  taken 
but  one  journey  to  the  same  place,  for  the  purpose  of  hold- 
ing one  of  the  inquisitions.  Then  as  to.  the  others,  he 
makes  no  journey  at  all,  because  they  are  held  at  the  same 
place,  and  on  the  same  day.  It  seems  to  us,  therefore* 
that  it  cannot  be  said  that  he  was  compelled  to  travel  to 
the  same  place,  for  the  purpose  of  holding  the  second  and 
third  inquisitions,  and  consequently,  he  is  not  entitled  to 
more  than  the  expenses  of  one  journey. 

HoLRo YD,  J.  (a). — I  think  the  words  of  the  act  of  par- 

(a)  BATLrr,  J.,  was  in  the  Bail  Court. 
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liament  are  too  clear  to  admit  of  doubt    The  coroner  has        is^a. 

been  compelled  to  travel  only  one  journey,  and  if  so,  then 

as  the  inquisitions  were  held  on  the  same  day,  and  at  the 

same  place,  he  is  not  entitled  to  charge  upon  them  as  if  '^^  Justices 

he  had  gone  a  separate  and  distinct  journey  for  each.  Waewick- 


8UI&B. 


LiTTLBOALB,  J.,  concurrod. 


'Rule  discharged. 


The  Kino  v.  the  Shehiff  of  Middlbsbx  in  Fbnnino       Mmdau, 

V.  HOLLYOAK.  l**  -Way. 

\JN  shewing  cause  against  a  rule,  for  setting  aside  for  .  ^  affidavit 
irregularity,  an  attachment  against  the  sheriff  for  not  a  motion  for 
bringing  in  the  body,  "^^^fif  »«de 

o-^  J»  an  attachment 

affainstihe 

Abraham  shewed  for  cause,  in  the  first  instance,  that  ^^^^i^'^ 

4««     «••  1«1aV  %  ■•VV4  *     M         *  «  «» •  an. 


the  aflBldavit  upon  which  the  rule  nisi  had  been  obtained.  King  ▼.  The 
was  entitled  only  •'  The  King  v.  The  ShenfofMtddkitxr  M^/J^ 
instead  of  going  on  to  name  the  original  cause  in  which  ^^'^  naming 

the  attachment  had  issued.  which  the  at- 

tachment has 
been  obtained. 

Abbott,  C.  J. — ^It  is  very  conyenient  that  the  affidavit  Parol  notice 
to  set  aside  the  attachment  should  contain  the  name  of  the  ba^hTnot^suf^ 
original  cause  in  the  title,  but  I  have  great  difficulty  in  ficient;itmust 
saying  that  it  is  absolutely  necessary ;  for,  I  have  no  doubt  also  entered  in 
that  an  indictment  for  perjury  might  well  lie  upon  an  affi-  ^^ ^^J' 
davit  entitled,  **The  King  v.  The  Sheriff  of  Middlesex,'*  the  sheriff  can 
without  naming  the  cause.    It  seems  to  me,  therefore,  that  ^  j*^^^^  ^ 

although  it  may  be  convenient  to  name  the  cause,  yet  the  defend- 
ant's attorney 
may  give  notice  of  justification  of  bail  put  in  by  the  sheriff,  provided  the  exception 
bas  been  properly  entered. 
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the  objection  ought  not  to  prevail,  unless  there  is  some 
ThTKiMo     g^ii^ral  rule  of  Court  upon  the  subject. 

oFMiDDLESEx.      ^-  ^^%7  ^^  support  of  the  rule  for  setting  aside  the  ai^ 

tachment,  stated,  as  the  ground  of  irregularity,  that  the 
defendant  having  put  in  bail  to  the  action,  the  plaintiff's 
attorney  gave  the  defendant's  attorney  a  parol  notice  otatly 
of  exception,  and  had  not  entered  it  in  the  bail-book  at 
the'  filazer's  office*;  and  therefore  he  submitted,  that 
although  the  bail  did  not  in  fact  justify,  yet  the  sheriff 
could  not  be  attached  for  want  of  a  proper  entry  of  excep- 
tion to  the  bail ;  and  he  cited  Cohn  v.  Davis  (a),  where  it 
was  held,  that  although  an  exception  to  bail  has  been 
regularly  entered,  and  the  defendant's  attorney  having  had 
verbal  notice  of  it,  proceeds  by  giving  notice  of  justifica- 
tion, and  attempting  to  justify,  yet  notice  m  writing  of 
such  exception  must  have  been  given,  to  make  the  sheriff 
liable  to  an  attachment  for  not  bringing  in  the  body. 

Abraham,  contri,  contended,  that  there  was  nothing  in 
this  objection,  and  that  it  was  not  incumbent  on  the  plain- 
tiff's attorney  to  enter  the  exception  in  the  filazer's  book. 
It  was  sufficient  to  give  a  verbal  notice  of  exception ;  and 
at  all  events,  as  the  defendant's  attorney  had  given  notice 
of  justification^  that  was  a  waiver  of  the  irregularity. 

Abbott,  C.  J. — I  think  not,  where  you  want  to  fix 
the  tiheriff. 

Baylsy,  J. — In  order  to  fix  the  shi^ff,  there  ought  to 
be  a  written  notice  of  exception  to  the  bail,  and  that  ex- 
ception ought  to  be  entered  in  the  bail-book.  There  may 
be  a  notice  of  justification  given  by  the  defendant's  attor* 
ney  on  the  part  of  the  sheriff  (as  the  Master  reports) ;  and 
tbat  would  be  sufficient,  where  the  exception  to  the  bail  i^ 
properly  entered :  but  here,  in  order  to  attach  the  sheriff, 

(a)  1  H.  BL  80. 


The  King 
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you  moBt  shew  that  the  notice  of  exception  has  been  pro-         i826. 
peily  given  and  regularly  entered.    The  sheriff  has  nothing 
to  do  but  to  look  to  the  bail-book;  and  if  he  sees  that  v~ 

there  is  an  e^eption  entered,  he  will  take  the  proper  steps  '^  d'^^es^x 
to  prevent  an  attachment :  but  in  this  instancei  the  bail- 
book  gives  him  no  information,  and  therefore,  as  against 
him, '  the  notice  (^  justification  is  no  waiver  of  the  irregu- 
]mty.  of  which  complaint  has  been  made.  It  appears  to 
me,  therefore,  that  the  rule  for  setting  aside  the  attach- 
ment must  be  made  absolute. 


The  other  Judges  concurred. 


Rule  absolute. 


Halden  t?.  Glasscock.  utMt^. 

1j  Y  an  order  of  the  Lord  Chief  Justice,  this  cause  was      A  Judge's 

referred  to  an  arbitrator.     The  order  was  expressed  to  be  f^^|  ti^' 

made  "  upon  hearing  the  attomies  on  both  sides,  and  by  for  an  arbitra- 

iheir  consent,  so  as  the  arbitrator  should  make  his  award  ^ig  ^mad 

on  or  before  the  first  day  of  the  then  ensuing  term,  or  such  sl^ould  shew 

,  on  the  lace  of 

oAer  time  as  the  arbitrator  by  indorsement  upon  that  u  that  the  time 

order  should  direct.''    Before  the  time  limited  by  this  ^^^^ 

order  had  expired,  the  Lord  Chief  Justice  made  another  fendant's  cour 

order  in  the  following  terms : — *^  I  do  order  that  the  time  ^  latter  ran 

for  the  arbitrator  to  make  his  award  in  this  matter  shall  be  he  attached 

enlarged  until  the  2l8t  day  of  June.*'    Before  the  21st  fol^i^hig^ 

June  had  arrived,  his  Lordship  made  a  third  order,  in  simi-  ^^"'"^  »y^^  j* 

*  seems  that  the 

hr  terms,  by  which  the  time  was  fiirther  enlarged  until  defendant's 

the  1st  of  July.    On  the  22d  June,  the  arbitrator  made  ^^^J^^ 

his  award,  by  which  he  directed  the  defendant  to  pay  to  from  other  cir- 

the  plaintiff  the  sum  of  145/.,  which  sum  was  demanded  ^  to^cuKTthe^ 

of  the  defendant  on  the  28th  June,  and  the  defendant  re-  objection. 
fused  to  pay  the  same.    In  consequence  of  this  refusal, 
a  rule  nisi  was  obtained  for  an  attachment  against  the 
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1826.        defendant  for  not  performing  the  award,  the  aflSidayits  in 
^"^'       support  of  which,  stated,  that  the  order  had  been  duly 
V.  executed,  that  a  copy  thereof  and  the  three  sereral  rules  of 

Glasscock.  (Jq^^,  whereby  the  orders  above  mentioned  were  made  rules 
of  Court,  had  been  served  upon  the  defendant,  and  a  per- 
sonal demand  made  of  the  sum  awarded.  On  shewing 
cause  against  this  rule,  an  affidavit  was  produced,  on  the 
part  of  the  defendant,  in  which  he  stated,  that  the  orders 
enlarging  the  time  for  the  arbitrator  to  make  his  award 
were  not  made  by  the  consent  of  himself  or  his  attorney; 
that  the  orders  were  not  served  upon  him  at  the  time  they 
bore  date,  and  that  when  the  rule  making  the  submission 
to  arbitration  a  rule  of  Court  was  served  upon  him,  there 
was  not  any  indorsement  upon  it  enlaiging  the  time  for 
the  arbitrator  to  make  his  award. 

Marryat,  for  the  defendant.  The  award  in  this  case 
hits  not  been  made  within  the  time  prescribed  by  the  ori- 
ginal order,  and  therefore  the  defendant  is  not  liable  to  an 
attachment.  The  subsequent  orders  for  enlarging  the 
time  were  not  binding,  inasmuch  as  they  do  not  appear  to 
have  been  made  with  the  consent  of  the  defendant  or  his 
attorney.  It  has  been  decided  in  Jenkins  v.  Law  (a),  that 
an  agreement  to  enlarge  the  time  for  making  an  award 
must  contain  a  consent  that  it  shall  be  made  a  rule  of 
Court ;  otherwise  no  attachment  will  be  granted  for  not 
performing  an  award  made  under  it.  So  here,  unless  the 
defendant  expressly  consented  to  enlarge  the  time  for  the 
arbitrator  to  make  his  award,  he  is  not  bound  by  an 
award  not  made  with  his  consent.  The  arbitrator  derives 
his  authority  from  the  consent  of  the  parties,  and  if  the 
award  be  not  made  within  the  time  originally  limited  he 
is  functus  officio.  So  strict  is  the  rule  upon  this  subject^ 
that  where  an  award  appeared  to  have  been  made  out  of 
the  time  originally  given  to  the  arbitrator  by  the  rule  of 
Court,  but  which  rule  reserved  to  him  the  power  of  en- 

(fl)  8  T.  R.  87. 
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laiging  the  time^  it  was  held  not  to  he  enough  for  obtain-        ^^^- 
ing  an  attachment  for  non-performance  of  the  award,  that       Halobn 
the  arbitrator  states  in  his  award,  that  he  had  enlarged  v* 

the  time,  without  verifymg  the  fact  by  affidavit;  and  it     ^'^''''^''' 
should  also  appear,  that  the  defendant  had  notice  of  such 
oilargement  of  the  time  within  which  the  award  was 
made,  when  served  with  a  rule  for  the  attachment ;  Davis 
V.  Va$s(a).    So  in   WolkerUferg  v.  Lageman  (A),  where 
aifaitratore  had  power  to  enlarge  the  time  for  making  their 
award,  and  had  enlarged  it  and  made  their  award  within 
the  additional  time,  it  was  held  that  in  order  to  bring  the 
defendant  into  contempt  for  non-performance  of  the  award, 
there  must  be  an  affidavit  that  the  time  has  been  enlarged ; 
that  the  award  was  made  within  the  enlarged  time ;  and 
that  the  defendant  has  been  personally  served  with  notice 
of  those  facts.    It  is  clear,  therefore,  under  the  circum- 
stances of  the  present  case,  that  the  defendant  cannot  be 
brought  into  contempt  without  .regular  notice  to  him  that 
the  time  has  been  enlarged,  by  ordeis  to  which  he  is  a  con- 
senting party. 

Ckiity,  contril.  The  cases  cited  on  the  other  side 
are  inapplicable.  It  is  sworn  that  the  three  several 
rules  of  Court,  by  which  the  orders  mentioned  in  the  affi- 
davits were  made  rules  of  CSourt,  had  been  duly  served 
upon  the  defiendant.  It  is  not  denied  that  the  second  and 
third  orders  by  which  the  time  for  the  arbitrator  to  make 
his  award  was  enlarged,  do  not  profess  to  have  been  made 
with  the  consent  of  the  defendant  or  his  attorney ;  but  the 
presumption  is,  that  the  learned  Judge  would  not  have 
made  those  orders  without  the  consent  of  the  defendant ; 
and,  as  those  orders  have  been  made  rules  of  Court,  it 
must  be  presumed  that  proper  affidavits  were  filed  to 
induce  the  Court  to  grant  thtse  rules.  Without  doubt, 
the  defendant  and  his  attorney  attended  before  the  ar- 
bitiator  under  the  sanction  of  the  second  and  third  orders ; 

(a)  15  East,  97.  (6)  6  Taunt.  251.     1  Marsh.  579. 


Halden 

V. 


154  CASES    IN    THE    KING*S    BENCH, 

1 82e.  &i^d  if  80^  the  orders  had  his  consent ;  otherwise  it  is  reason- 
able to  suppose,  that  he  would  not  have  attended.  This 
fact  is  not  denied  on  the  other  side^  and  therefore  it  must 
Glasscock,  be  taken  to  be  true.  This  is  merely  a  technical  objection, 
quite  beside  the  justice  of  the  case,  and  certainly  would 
not  have  been  made  had  the  award  been  the  other  way. 
The  question  is,  whether  after  the  defendant  has  attended 
the  arbitrator  within  the  enlarged  time,  that  is  not  such 
evidence  of  consent  as  will  supply  the  omisaon  in  the  se* 
cond  and  third  ordecs. 

Abbott,  C.  J. — ^The  fact  last  suggested  does  not  appear 
ut>on  affidavit,  and  therefore  we  can  take  no  notice  of  it. 
It  appears  to  me,  that  in  order  to  bind  the  defendant,  the 
orders  for  enlarging  the  time  ought  to  have  been  expireesed 
to  be  made  with  the  consent  of  the  drfendant. 

Bayuby,  J.,  concurred,  and  observed,  that  though  the 
orders  for  enlaiging  the  time  had  been  made  rules  of  Court, 
yet  that  was  entirely  a  matter  of  coilrse,  and  sqch  rules 
were  generally  obtained  upon  counsel's  signature;  and, 
th«refor6,  that  circumstance  would  not  give  validity  to  the 
orders  if  they  were  imperfect  in  their  terms.  Discharging 
this  rule  would  not  .prevent  the  plaintiff  from  coming  to 
the  Court  again  with  better  materials,  particularly  as  it 
was  suggested  that  the  defiendant  had  attended  before 
the  arbitrator  under  the  orders  for  enlarging  the  time. 

HoLROYn^  J. — >I  am  of  opinion  that  in  order  to  bring 
the  party  into  contempt  it  must  appear  on  the  face  of  the 
order,  or  by  a  sufficient  affidavit  of  the  fact,  that  the  de- 
fendant gave  his  consent  to  the  enlargement  of  the  time. 
The  original  order  gave  the  arbitrator  power  to  enlarge  the 
time  by  indorsement,  but  there  is  no  affidavit  before  us 
that  he  had  so  enlarged  it  The  subsequent  orders  with- 
out consent  were  not  binding  upon  the  party.  Suppose  a 
rule  of  Court  to  be  drawn  up,  by  which  the  party  was 


Haldbw 
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ordered  to  abide  the  award  of  a  particular  individual,  you         ib26. 
could  not  bring  him  into  contempt  for  not  performing  the 
award,  without  something  to  shew  that  the  party  gave  his  «. 

coownt  to  the  rule.    So,  h^re^  I  think  y6u  cannot  attach     ^^^^^^^^c^- 
this  defendant    for  not  performing  the    award,  without 
shewing  that  the  second  and  third  orders  were  made  with 
his  consent. 

L1TTLEBA1.E,  J.»  was  of  the  same  opinion. 

CUtty  then  suggested^  that  he  should  be  able  to  pro- 
duce an  affidavit  shewing  that  Uie  defbndant  had  con* 
aented  to  the  enlargement  of  the  time^  if  he  were  allowed 
an  opporti;iBity  for  that  purpose. 

.  The  Court  thought  this  nOt  unreasonable,  and  there* 
lore  enlarged  the  rule  until  the  following  Saturday,  in 
order  to  g^ve  the  defendant  time  to  answer  such  affidavit 
as  the  plaintiff  should  file. 


Chadwick  v.  Bunning.  uTuay, 

X  HIS  was  an  action  of  assumpsit,  to  recover  the  sum  of  Where  an  ac- 
9/.  I7s.,  being  the  amount  of  an  apothecary's  bill,  for  me-  J)^  J^in  this 
dicines  and  attendance  upon  the  defendant.    At  the  trial.  Court,  for  a 
the  plaintiff  could  only  prove  items  in  his  account  to  th^  ^nd  the  plain- 
amount  of  6/.  5$, ;  and  the  defendant  produced  evidence  of  *^^*  demand 

was  reduced^ 

payments  on  account,  which  reduced  the  plaintiff's  demand  by  partial  pay- 
to  1/.  13*.,  for  which  sum  the  plaintiff  had  a  verdict,  and  ^^^d^^he 
no  more.     Campbell,  last  term,  obtained  a  rule  nisi,  for  en.  jury  found  a 
tering  a  suggestion  on  the  roll,  that  the  defendant  was  an  plaintiff  for  ^ 
inhabitant  of,  and  residing  in  the  county  of  Middlesex ^  1/.  13«.:— 
at  the  time  of  the  action  commenced ;  in  order  to  entitle  defendant, 
him  to  double  costs,  under  the  Middlesex  County-Court  who  resided 

^  withm  the 

juri^iction  of  the  JfuU/esex  county-court^  was  entitled;  under  the  23  Geo,  2,  c.  33,  s. 
19;  to  bis  double  costs  of  suit. 
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1826.        act,  23  Geo.  2,  c.  33,  s.  19,  and  he  relied  on  Bateman  v. 
Smith  (a). 


Chaowick 

V, 
BUKKINO. 


Russell  now  shewed  cause  against  the  rule.  >  The  case 
of  Bateman  v.  Smith,  on  the  authority  of  which  this  mo- 
lion  was  made,  does  not  seem  to  have  been  decided  with  a 
due  consideration  of  the  words  of  the  statute.  In  that  case, 
undoubtedly.  Lord  EUenborough  is  reported  to  have  de- 
cided, that  even  assuming  the  original  debt  to  have  been 
more  th&n  40«.,  still,  as  the  jury  had  found  the  damages 
to  be  under  that  sum,  the  defendant  was  entitled  to  reco- 
ver double  costs  by  the  very  words  of  the  Middlesex  County 
Court  act.  It  is  desirable  that  that  decision  should  be 
reviewed,  and  compared  with  other  authorities  in  which  a 
different  construction  has  been  put  upon  the  same  sta- 
tute. The  question  is,  whether,  where  a  plaintiff  brings  an 
action  in  any  of  the  superior  Courts  of  Westminster,  for 
a  debt  exceeding  405.,  and  obtains  a  verdict  for  a  sum 
less  than  40s.,  the  defendant,  who  resided  within  the 
jurisdiction  of  the  Middlesex  county-court,  is  entitled  to 
double  costs  under  the  stat.  23  Geo.  2,  c.  33,  s.  19.  That 
section  enacts,  **  that  in  case  any  action  of  debt,  or  action 
upon  assumpsit,  shall  be  conmienced  and  prosecuted  in 
any  of  his  Majesty's  courts  of  record  at  W^tndnster,  uid 
the  defendant,  at  the  time  of  such  action  brought,  shall  re- 
side in  the  county  of  Middlesex,  and  be  liable  to  be  sum- 
moned to  the  said  county-court,  and  the  jury  upon  the 
trial  of  such  cause  shall  find  the  damages  for  the  plaintiff, 
under  the  value  of  405.,  8(c.,  then,  and  in  such  case,  no 
costs  shall  be  awarded  to  the  plaintiff  in  such  action,  but 
the  defendant  shall  be  entitled  to  recover  double  costs  of 
suit.''  Now,  it  is  submitted,  that  the  words  of  this  section 
are  not  imperative,  and  if  not,  then  such  a  reasonable 
construction  should  be  put  upon  it,  as  will  meet  the  justice 
of  a  case,  circumstanced  like  the  present.  It  is  contended, 
that  this  statute  only  applies  to  cases  where  the  original 

(a)  14  East,  301. 


EASTER   TERM,    SEVENTH    GEO.    IV. 

demand  is  under  405. ;  and  not  to  those  where,  by  set-off, 
or  other  means,  the  ultimate  balance  of  an  account  turns 
OQt  to  be  less  than  that  sum.    This  was  the  construction  «• 

put  upon  the  act  by  Eyre^  C.  J.,  in  M'Collam  v.  Carr  {a\ 
where  that  learned  Judge  said,  **  Is  there  any  case  where 
the  ultimate  balance  of  an  account  only  being  under  405., 
the  Court  has  allowed  a  su^estion  ?    I  should  pause  upon 
auch  a  case,  since  the  most  intricate  point  in  accounts  be- 
tween merchant  and  merchant,  might  by  this  means  come 
to  be  decided  before  a  county-court.    It  seems  to  me,  that 
ithe  original  demand  «nght  to  be  under  405."    This  is  cer- 
tainly a  most  reasonable  interpretation  of  the  statute ;  for 
otherwise,  actions  of  the  greatest  magnitude  and  im- 
portance, brought  to  be  tried  before  the  superior  Courts, 
would  be  subjected  to  the  operation  of  this  County-Court 
act,  merely  because,  in  the  result,  the  plaintiff  happened  to 
recover  damages  under  405.     As,  therefore,  this  point 
seems  not  to  have  been  maturely  considered  in  Bateman  y. 
Smitk,  with  reference  to  the  terms  of  the  act  of  parliament, 
it  is  desirable  that  such  a  construction  should  be  put  upon 
it,  as  will  avoid  the  inconvenience  and  absurdity  which 
might  often  arise  in  the  instances  suggested. 

Campbell^  contril,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  do  not  see  how  it  is  possible  to  put 
any  other  construction  upon  the  very  plain  words  of  this 
act  of  parliament  than  was  given  to  them  by  Lord  Ellen-^ 
borough,  in  Baieman  v.  Smiih.  The  statute  expressly  de- 
clares, "  that  if  the  jury,  upon  the  trial  of  the  cause,  shall 
find  the  damages  for  the  plaintiff  under  the  value  of  405., 
no  costs  shall  be  awarded  to  the  plaintiff,  but  the  defendant 
shall  be  entitled  to  double  costs.''  Now  this  language 
necessarily  includes  cases  where  the  action  shall  be  brought 
for  large  sums  of  money ;  but  the  claim  is  reduced,  by  the 
verdict  of  the  jury,  to  a  sum  under  405.    In  the  case  of 

(a)  1  Bos.  h  Pul.  223. 


158  CA8£S   IN    THE    KIITG's    BENCH, 

1836.         M^Collam  y.  Carr,  the  kngua^  of  the  statute  seeniB  not 
^^"^*^'       to  havet  been  sofficientiy  broiutht  to  the  attention  of  mv 

Chadwick  J         --o  J 

V.  Lord  Chief  Justice  Eure;  for  otherwise,  it  is  diffionlt  to 

»""""•»•  conceive  upoa  what  principle  his  iodgmeDt*waB  foond^. 
On  the  other  hand,  in  Baieman  y*  SmUh,  Loti  Elknho^ 
rotigA"  adverts  in  terms  to  the  very  words  of  thb  act. 
There  may  ba  very  good  reason  for  altering  the  statute, 
with  a  yiew  to  limit  its  operation  in'  certain  cases ;  but  it 
appears  to  me  that  the  case  of  Batanan  y.  Smith  is  deci'^ 
sire  upon  that  point.  But  in  the  absence  of  all  auAoiity^ 
and  adveiting  m^elyto  the  particular  :laiiguage  of  the 
statutd,  I  should  come  to  the  conclusion,  that  this  was  a 
case  in  whidi  the  plaintiff  having  recovered  less  than  405., 
although  his  original  demand  exceeded  that  sum,  the  de^ 
fendant  was  entilled  to  double  costs. 

■  Bayley,.  J. — I  am  of  the  same  opinion.  This  is  not 
like  the  case  of  Hanant  v.  Larkin  (a),  which  arose  on  the 
Rochester  Court  of  Requests*  act,  48  Geo.  3,  c.  61  \  by 
sec.  13  of  which,  an  exception  is  made  as  to  any  sum  being 
the  Imlance  of  an  account  on  demand,  originally  exceed-^ 
ing  51. ;  in  which  case  the  C.  P.  held,  that  althou^  the 
plaintiff  only  recovered  \L  2s,,  in  an  action  brought  for  34/., 
the  defendant  was  not  ehtitled  to  his  coste*  Here  there  is 
no  exception  of  that  kind  in  the  statute.  A  like  exception 
to  that  in  the  JBbcAea/er  Court  of  Requests*  act,  is  fotmd 
in  ^Q  Soidkwarb  Court  of  Requests'  aet;  and  th^refim^ 
in  Faufitainvi  Yawig  (Jb),  it  was  held,  that  adebt.originally 
above  5/.,  but  reduced  by.  partial  payments  under  that 
sum,  was  within  the  exception  of  the  act*  It  seems  to  me, 
that  the  words  of  the  present  statute  do  not  admit  of  any 
doubt,  and  that  the  oase  of  Baieman  y.  Sfidth  is  decisive 
upon  the  point. 

HoLBOYD,  J. — ^The  Middlesex  County-Court  act  does 
make  a  provision  for  cases  of  a  certain  description ;  for  it 

(a)  7  J.  B.  Moore^  68.   3  B.  &  B.  267.  (6)  1  Taunt.  60. 
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mjB,  **  unless  the  Judge  shall,  in  open  Court,  certify  on 
the  back  of  the  record,  that  the  frediold,  or  title  to  the 
plaintiff's  land,  principally  came  in  question ;  or  that  an 
act  of  bankruptcy  principally  came  in  question  at  such 
triaL"  So  that  the  legislature  seems  to  have  had  the 
operation  of  the  general  words  under  mature  consideration 
at  the  timet  the  statute  passed ;  and  I  am  clearly  of  opinion 
that  those  Words  embrace  the  present  case. 


159 


1826. 


Chadwick 

V. 
BVUNIHO. 


LiTTLEBALB,  J.,  coucurred. 


Rule  absolute  (a). 


(a)  Vide  Oarht  ▼.  Atkew,  8  Bast,  28 ;  Horn  ▼.  Bughes,  id.  347 ;  Fitz- 
pUriekr,  Pickering,  2  Wils.  68;  Grau  r.  Fi$her,  3  Wik.  48 ;  BeU ▼. 
MtrfM,  1  Bos.  &  Pal.  224;  FiiU  y.  Carpenter,  1  Wils.  526;  and 
Bmoard  t.  flcpftmt,  Doug.  449. 


Taylor  v.  Taylor. 

1  HIS  was  a  rule  calling  upon  Uie  plaintiff  to  shew  cause 
why  the  judgment  entered  upon  a  warrant  of  attorney 
given  by  the  defendant,  and  the  execution  issued  thereon, 
should  not  be  set  aside,  as  void  under  the  statute  6  Geo.  4, 
c.  16,  8. 108.  The  fiu^ts  of  the  case,  as  disclosed  upon 
affidavit,  were  these : — On  the  4th  of  NwembtTj  1826,  the 
defendant  executed  a  waitant  of  attorney,  authorising  his 
attorney  to  appear  for  him  and  to  s«fite  judgment  by  nil 
dicit  as  of  Trinity  tenn  then  test  past,  or  Mkhaelmas 
tenn  then  next,  for  4000/.,  with  a  defeasance  to  be  void 
on  payment  on  d^nand  of  2000/.  On  the  22nd  of  March, 
1826,  the  plaintiff  signed  judgment  by  nil  dicit  for  4000/.> 
and  sued  out  a  writ  of  fieri  facias  therecm,  directed  to  the 
sherifEs  of  London,  returnable  on  Wednesday  next  after 
fifteen  days  of  Easter,  commanding  him  to  levy  2041/. 
On  the  7th  of  April,  the  sheriff  seized  the  goods  of  the 
defendant,  under  the  writ.  On  the  same  day,  the  defend- 
ant committed  an  act  of  bankruptcy,  and  a  docket  was 


Tueidt^, 
2nd  May, 

An  execu- 
tion issued 
upon  a  judg- 
ment obtained 
by  de&ult, 
confession,  or 
nil  dicit,  and 
levied  upon 
the  ffoods  of  a 
bankrupt  be- 
fore his  bank- 
ruptcy, is  not 
wndhy  6 
Geo,  4,c.  16, 
8.108;  and* 
this  Court  iiviU 
not  set  it  aside 
on  motion. 
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1826.  struck  against  him.  On  the  10th  of  April,  a  commission 
of  bankruptcy  issued  against  the  defendant,  and  on  the 
same  day,  notice  of  the  docket  and  the  commission  was 
served  upon  the  sheriiF.  On  the  11th  of  Aprt7,  the  de- 
fendant was  duly  declared  a  Jbankrupt,  and  a  provisional 
assignment  was  executed. 

Copley f  A*  O.,  and  Storks,  shewed  cause.  First,  the  ex- 
ecution is  valid ;  and,  second,  even  if  there  is  a  doubt 
about  its  validity,  it  cannot  be  set  aside  upon  motion  in  this 
Court.  The  ground  of  the  motion  is,  that,  under  the  cir- 
cumstances stated  in  the  defendant's  affidavit,  the  plaintiff 
is  barred  by  the  statute  6  Geo.  4,  c.  16,  s.  108,  from  availing 
himself  of  this  execution.  That  section  enacts,  /'That 
no  creditor  having  security  for  his  debt,  or  having  made 
any  attachment  in  London,  or  any  other  place,  by  virtue  of 
any  custom  there  used,  of  the  goods  and  chattels  of  the 
bankrupt,  shall  receive,  upon  any  such  security  or  attach- 
ment, more  than  a  rateable  part  of  such  debt,  except  in 
respect  of  any  execution  and  extent  served  and  levied,  by 
seizure  upon,  or  any  mortgage  of  or  lien  upon  any  part  of 
the  property  of  such  bankrupt  before  the  bankruptcy; 
provided  that  no  creditor,  though  for  a  valuable  consider- 
ation, who  shall  sue  out  execution  upon  any  judgment  ob- 
tained by  default,  confession,  or  nil  dicit,  shall  avail  him- 
self of  such  execution  to  the  prejudice  of  other  fair  credi- 
,  tors,  but  shall  be  paid  rateably  with  such  creditors." 
Now,  as  the  execution  here  was  levied  by  a  seizure  made 
before  an  act  of  bankruptcy  committed,  it  is  within  the 
exception  in  the  enacting  part  of  that  clause;  for  though 
the  language  of  the  proviso  is  certainly  very  comprehen- 
sive, still,  that  can  never  have  been  designed  to  apply  re- 
trospectively to  avoid  a  judgment  levied  at  any  indefinite 
period  before  the  bankruptcy.  Here,  the  seizure  was  very 
shortly  before  the  bankruptcy,  but  that  does  not  affect  the 
argument,  because,  as  the  clause  itself  points  out  no  limi- 
tation in  point  of  time,  it  must  operate  indefinitely  if  at 
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ally  and  must  equally  avoid  an  execution  levied  a  few  days         ^826. 
or  hours,  and  one  levied  several  years  before  the  bank-       Taylor 
mptcy.     The  proceedings  here  were  strictly  regular,  and  v* 

there  is  no  imputation  of  any  collusion  or  fraud.  The 
Court,  therefore,  will  support  the  execution,  if  possible. 
[Baylejff  J.  The  seizure  was  regular,  certainly;  the  only 
question  is,  how  far  this  new  statute  can  effect  it.  At  any 
tate,  I  entertain  great  doubt  whether  this  Court  can  set 
aside  such  an  execution  upon  motion].  The  whole  clause 
is  extremely  obscure,  and  somewhat  inconsistent  with 
itself;  the  exception  speaks  of  executions  "  levied,*'  and 
the  proviso  of  executions  ''  sued  out,"  which  are  perfectly 
different  terms :  but  as  this  is  an  execution  levied,  and  not 
merely  sued  out,  it  would  seem  to  come  within  the  excep- 
tion, and  not  within  the  proviso ;  which  was  probably 
meant  to  apply  to  those  cases  only  where  a  judgment  by 
nil  dicit  is  given  pending  an  action.  At  all  events  the  ex- 
ecution is  not  absolutely  void,  if  voidable ;  this  Court, 
therefore,  will  not  set  it  aside  on  motion. 

Scarlett  and  Justice,  contrJL.  The  words  of  the  act 
of  parliament  are  relied  on  as  shewing  that  this  execution 
is  void.  The  enacting  -part  of  the  108th  clause  merely 
re-enacts  the  old  law ;  the  proviso  excepts  certain  cases, 
but  this  is  not  one  of  them :  and  the  exception  in  the  enact- 
ing part  was  clearly  intended  to  apply  to  those  judgments 
which  are  not  comprehended  in  the  proviso,'  namely* 
judgments  obtained  on  verdicts.  But  a  verdict  is  a  public 
act;  this  warrant  of  attorney  is  a  secret  act  :  and  the 
main  object  of  the  legislature,  as  appears  by  the  language 
they  have  used  in  the  proviso,  was  to  prevent  the  granting 
of  secret  securities.  [Bayley,  J.  There  may  be  ground 
for  an  application  to  the  Lord  Chancellor ;  but  can  we  set 
aside  the  execution  on  motion  ?]  It  is  submitted  that  this 
is  the  regular  and  proper  course  to  be  adopted.  No  hard- 
ship will  be  inflicted  on  the  defendant,  for  he  will  after 
all  be  in  as  good  a .  situation  as  the  rest  of  the  creditors. 

VOL.   VIII.  M 
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1826.  [Holroyd,  J.  The  statute  does  not  say  that  the  judgment 
creditor  shall  come  in  and  prove  under  the  commission  ; 
t^r  but  only  t^iat  he  shall  not  avail  himself  of  the  execution 
Taylor.  ^  ^j^g  prejudice  of  other  fair  creditors].  Jt  says  that  he 
shall  be  paid  rateably  with  such  creditors,  which  can  be 
done  only  by  his  coming  in  and  proving  under  the  com- 
mission. \Holroydy  J.  That  by  no  means  follows ;  the 
assignees  may  be  entitled  to  recover  against  him,  pro 
tanto,  in  an  action  at  law,  or  they  may  be  relieved  upon 
application  to  the  Lord  Chancellor ;  but  I  do  not  think  we 
can  be  asked  to  set  aside  the  execution  on  motion].  This 
is  a  case  of  the  first  impression,  depending  upon  the  con- 
struction of  a  new  and  somewhat  obscure  legislative 
enactment ;  the  Court  must  deal  with  it  as  in  their  wisdom 
and  discretion  seems  fit. 

HoLROYD,  J.  (a).  Upon  the  best  consideration  I  can 
give  this  case,  t  think  we  ought  not  to  interfere  in  the 
way  prayed  for ;  especially  as  the  party  praying  lias  other, 
and  in  my  opinion,  more  proper  remedies  to  resort  to.  The 
act  does  not  say  that  the  execution  shall  be  void,  or  that 
it  shall  not  be  available  to  the  creditor;  but  only  that  he 
shall  not  avail  himself  of  it  to  the  prejudice  of  other  fair 
creditors,  but  shall  be  paid  rateably  with  such  creditors. 
If  the  construction  contended  for  on  behalf  of  the 
assignees  of  the  bankrupt  is  correct,  and  the  execution 
is  absolutely  void,  they  may  bring  their  action  of  trover 
against  the  sheriff  for  the  goods :  or  if  it  is  voidable 
only,  they  may  apply  to  the  Lord  Chancellor :  in  either 
case  they  have  their  remedy.  If  the  question  upon  the 
act  is  a  question  of  law,  which  I  very  much  doubt, 
it  is  fit  the  parties  should  have  the  opportunity  of 
raising  it  on  the  record.  To  set  aside  the  execution  in 
the  summary  mode  prayed  for^  where  the  true  construction 
pf  the  act  is  so  doubtful,  would,  in  my  opinion,  be  a  very 

(a)  Abbott,  C.  J.,  was  silting  at  Nisi  Prius,  and  Baylet,  J.,  was  gone 
to  chambers. 
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dangerous  course  for  us  to  adopt :  it  is  much  safer  to  leave         tsde. 

the  parties  to  the  other  remedies  I  have  pointed  out.  2:^^^^' 

'^  Taylor 

LiTTLBDALK,  J.,  concurred.  TAYLan. 

Rule  discharged. 


J.  HoLLiDAT,  an  Infant,  by  W.  Holliday,  his  Father, 
and  Prochein  Amy.  v.  Atkinson  andothers.  Executors 

of  Mc.  KhiOHT.  Wedneiday, 

9a  May* 

Assumpsit  on  a  promissory  note  by  the  testator  to      Assumpsit 
the  plaintiff,  in  these  words  :— "  19th  July,  1821.     Six  ^y  the  Pfyee, 

'  '  ^  an  mcmt  nine 

months  after  date«  I  promise  to  pay  J.  Holliday  100/.,  for  years  old,  of  a 
▼alue  receired.'*  Plea,  non  assumpsit,  and  issue  thereon.  J^a  fo7Ta- 
At  the  trial  before  Hullock,  B.,  at  the  Carlisle  sunmxer  lue  leceired'' 
assizes,  1825,  the  case  was  this.  The  plaintiff,  at  the  date  ecotor  of  the" 
of  the  note,  was  a  child  of  only  nine  years  old,  and  the  ™ak?^-    No 

,  ,  coQsideraUon 

testator  was  a  man  of  advanced  age,  in  an  imbecile  state«  was  piored. 
and  died  a  few  months  afterwards.    The  testator  had  been  ^^'{hf  „  *" 
on  intimate  terms  with   W,  Holliday,  the  father  of  the  that  the  words 
plaintiff,  and  acquainted  with  the  plaintiff  himself.     No  ceived  'Mm^ 
evidence  of  the  consideration  for  which  the  note  was  given  P^^  ^^  «*- 
was  adduced ;  and  it  was  contended,  therefore,  that  the  consideration, 
plaintiff  could  not  recover.    The  learned  Judge  left  the  ^2!^  for^Ae"^^' 
case  to  the  jury,  telling  them  that  the  words  ''for  value  payee,  or 
received,*'  in  the  note,  furnished  prim&  facie  evidence  of  for  Ws  faSier 
iome  legal  consideration;  that,  in  his  opinion,  therefore,  or  a  desire  to 
the  plaintiff  was  not  bound  to  prove,  but  it  lay  on  the  de-  gacy  duty, 
fendants  to  disprove,  the  consideration ;  that  many  consi-  J<^."^<^  ^  suf- 
derations  for  such  a  gift  might  be  imagined  ;   as  affection  Held,  that 

neither  of 
these  was  a  sufficient  consideration ;    and,  that  as  the  jury  had  been  misdirected  in 
that  respect,  a  new  trial  must  be  had,  though,  without  that  direction,  the  jury  might 
have  presumed  an  existing  legal  consideration. 

M   2 
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1826.        for  the  plaintiff,  freindship  for  his  father,  or  a  desire  to 

'~^"^'       avoid  the  legacy  duty,  either  of  which  would  be  sufficient 

V.  in  point  of  law ;  that  if  they  thought  any  fraud  had  been 

TKiKsoN.     practised,  or  that  the  testator  was  non  compos  when  he 

made  the  note,  they  ought  to  find  for  the  defendants ;  but 

if  otherwise,  for  the  plaintiff.    The  jury  found  for  the 

plaintiff.    A  rule  nisi  for  a  new  trial  having  been  granted 

in  Michaelmas  term  last, 

Scarlett  and  Patteson  now  shewed  cause.  The  only 
question  raised  at  the  trial  was,  whether  the  testator  was 
competent  in  point  of  intellect  to  make  the  note.  The 
defendants  did  not  attempt  to  impeach  the  consideration ; 
therefore  the  jury  were  rightly  directed,  that  it -was  not 
necessary  for  the  plaintiff  to  prove  it :  especially  as  the 
note  was  expressed  to  be  *'  for  value  received,''  which 
words  of  themselves  imply  a  good  prim&  facie  considera- 
tion. The  jury  having  found  by  their  verdict  that  there 
was  a  good  consideration,  the  Court  will  sustain  that  find- 
ing, in  the  absence  of  proof  to  the  contrary.  There  are, 
however,  many  cases  to  shew  that  any  of  the  considera- 
tions suggested  by  the  learned  Judge  to  the  jury,  would 
be  sufficient  in  point.#f law.  In  Woodbridgey.  Spooner^a), 
where  a  note  was  given  *'  for  value  received,  and  his  kind- 
ness to  me,"  Abbott,  C.  J.,  said, ''  there  is  no  doubt  that  a 
proper  and  sufficient  consideration  existed  for  this  note  ;'* 
and  Bay  ley,  J.,  said,  *'  it  appears,  on  the  face  of  tl\e  note, 
to  have  been  given  for  a  sufficient  consideration.''  In  Lee 
V.  Muggeridge  (6),  it  was  held,  that  *'  a  moral  obligation 
is  a  good  consideration  for  a  promise  to  pay.'*  In  Tate  v. 
Gilbert  {c).  Lord  Loughborough  would  not  go  the  length 
of  ruling,  that  a  promissory  note  delivered  as  a  gift  to  take 
effect  immediately,  was  void.  The  intention  of  the  par- 
ties is  in  some  degree  to  be  looked  to ;  and  the  intention 
here  was  plainly  to  bestow  a  gift.    The  motive  for  making 

(a)  3  B.  &  A.  233.  (c)  2  Ves.  jun.,  111.    4  Bro.  Ch. 

(6)  5  Taiint.  36.  C  286. 
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the  gift  in  this  form,  might  be  to  avoid  the  l^cy  duty ;         i826. 
and  that  would  not  vitiate  the  transaction.  „^-^' 

liOLUDAY 
V. 

Brougham  and  Wighiman,  contri.  It  is  conceded  that  ^t^^^^<^^- 
a  good  consideration  might  have  been  presumed  in  this 
case,  and  if  the  learned  Judge  in  his  directions  to  the  jury 
had  confined  his  obseryations  to  that  single  point,  there 
would  have  been  no  ground  for  disturbing  the  verdict. 
Bat  he  suggested  to  them  as  good  considerations,  several, 
all  of  which  are  clearly  insufficient  in  law ;  namely,  affec* 
tion  for  the  plaintiff,  friendship  for  his  father,  or  a  desire 
to  avoid  the  legacy  duty.  Now  it  was  held  in  Bret^s 
case  (a),  that,  **  natural  affection  of  itself  is  not  a  suffi- 
cient consideration  to  ground  an  assumpsit;"  &,  fortiori, 
therefore,  friendship  or  affection  for  one  totally  uncon- 
nected by  relationship,  cannot  be  sufficient.  Neither  is 
the  desire  to  avoid  the  legacy  duty  sufficient,  because,  in 
that  case  the  note  would  not  be  payable  till  after  the  death 
of  the  donor,  and  such  a  note  cannot  be  a  donatio  mortis 
caus&,  for  that  must  be  an  absolute  and  immediate  gift. 
Then  as  these  insufficient  considerations  were  suggested  to 
the  jury,  and  it  is  impossible  to  say  that  their  verdict  was 
not  founded  on  the  idea,  that  one  or  other  of  them  was 
the  real  consideration  for  the  note,  it  follows  that  the  jury 
have  been,  or  at  least  may  have  been  misled :  the  defend- 
ants, therefore,  are  entitled  to  a  new  trial. 

Abbott,  C.  J. — I  think  this  case  ought  to  be  submitted 
to  another  jury*  The  use  of  the  words  '^  for  value  receiv- 
ed '^  in  a  promissory  note,  undoubtedly  raises  the  presun^p- 
tion  of  a  legal  consideration  sufficient  to  sustain  the  pro- 
mise; but  it  is  a  presumption  only,  and  may  be  rebutted 
by  the  facta  of  the  particular  case.  Now  what  are  the 
facts  here  ?  Here  is  a  note  given  to  a  chUd  only  nine 
years  old,  whose  father  is  living,  and  the  donor  is  a  man 
imbecile  in  mind,  and  near  the  period  of  bis  death.     It 

(a)  Cro.  Eliz.  755. 
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was  for  the  jury,  upon  siich  faots,  to  aay  whether  the  note 
was  given  for  any  legal  consideratito*  But  that  quiwtibn 
was  not  left  to  them  generally,  and  simply,  but  with  a 
direction,  that  affection  for  the  son,  or  friendship  for  the 
father,  or  a  desire  to  avoid  the  legaoy  duty,  would  be  a 
good  legal  oonsideratioil,  and  might  have  been  the  exist- 
ing consideration  in  the  case.  Now,  mere  friendship  or 
affection^  would  clearly,  according  to  all  the  authorities^  not 
establish  a  sufficient  legal  consideration ;  and  I  am  in- 
clined to  think,  that  the  desire  to  kvoid  the  legaoy  duty 
would  be  equally  insufficient :  because  then  tibe  note  would 
not  be  payable  till  after  the  donor^s  death,,  which  here  it 
might  have  been,  and  a  promissory  note  is  not  good  as  a 
donatio  mortis  cau8&.  It  seems  to  me,  therefore,  that  it  is 
possible  the  jury  may  have  been  misled  by  the  learned 
Judge*B  direction,  and,  consequently,  that  there  ought  to 
be  a  new  trial. 


The  other  Judges  concurred. 


Rule  absolute. 


^Vednuday, 

3rrfiJ%.  Cropper  v.  Horton,  Esq. 

Whether  a  ''  RESPASS  jagainst  a  justice  of  the  peace  for  falsely 
justice  of  the  imprisoning  the  plaintiff,  without  any  reasonable,  or  pro- 
jurisdiction  to  bable  cause.  Plea,  not  guilty.  At  the  trial  before  Hnllock, 
commit  a  per-  g     j^^  ^^^  j^st  summer  assizes  for  the  county  of  Lan- 

son  for  con-  *         ,  .  -^ 

teroptuously  caster,  it  appeared  that  the  plaintiff  had  been  summoned 
tat^wf  oath     ^^'^^  ^^^  defendant  to  give  evidence  touching  a  breach  of 

and  gire  evi* 

dence  touching  a  charge  of  riot  alleged  to  have  been  committed  by  a  person  then  under 
examination?  Where  the  plaintiff  was  commiUed  by  a  justice  '*  for  refusing  to  give 
evidence  before  him,  touching  a  certain  riot  and  disturbance,"  without  shewing 
that  there  had  been  a  person  charged  before  the  justices,  and  that  tiie  plaintifT  was  ap- 
prised of  the  existence  of  such  cnarge,  with  respect  to  which  he  was  required  to  be 
examined  as  a  witness: — Held,  that  the  warranto!  commitment  was  no  justification  of 
the  magistrate  in  an  action  of  trespass. 
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the  puUic  peace,  supposed  to.  have  bees  committed  by  a         ^8^6. 
peraoa  named  Wilsborough,  then  under  eiamination  before     cropper 
tfie  defendant.    There  v/bb,  however*  no  distinct  evidence  v. 

TT 

of  any  specific  charge  being  then  depending  before  the 
defendant.  The  plaintiff  being  supposed  to  have  some 
knowledge  of  the  transaction*  was  called  upon  to  give  evi- 
dence upon  the  subject*  and  he  said  he  knew  nothing 
about  the  matter.  The  defendant  then  proposed  that 
he  shonld  state  this  upon  oath,  but  the  plaintiff  positively 
fefiised  ^'  to  be  sworn*  and  said  he  would  not  be  examined 
at  all.''  This  took  place  on  the  aOth  October.  On  the 
Isi  November,  the  .plaintiff  was  apprehended  at  the  in- 
stance of  the  defendant*,  on  a  warrant  of  commitment 
diiected  to  the  keeper  of  the  house  of  correction,  reciting 
that  the  plaintiff  had  been  summoned  before  him  to  give 
evidence  "  touching  a  certain  riot  and  disturbance*  but 
had  refused  to  give  evidence/'  and  commanding  the 
keeper  of  the  hous^  of  correction  to  keep  and  detain  him 
until  he  should  be  discharged  by  due  course  of  law.  The 
defendant  relied  upon  this  warrant  as  conclusive  evidence 
in  his  favour ;  but  the  learned  Judge  was  of  opinion,  that 
it  afforded  no  justification*  and  under  his  Lordship's 
directions*  the  plaintiff  had  a  verdict.  In  Mkhaebnas 
term  last,  a  rule  nisi  was  granted  for  setting  aside  the 
v^ict,  and  entering  a  nonsuit. 

Cross,  Serjt.,  now  shewed,  cause.  There  are  two  ques* 
tions  in  this  case^  first*  whether  a  justice  of  the  peace  has 
jurisdiction  to  commit  to  prison  a  person  who  refuses  to  be 
examined  on  oath,  and  give  evidence  as  a  witness*  even  in 
a  case  where  there  is  a  specific  charge  of  an  ofibnce  de- 
pending before  the  justice,  and  of  which  he  has  legal 
cognizance ;  and  second,  whether,  assuming  that  a  justice 
might  lawfully  commit  for  such  a  cause,  the  warrant  given 
in  evidence  in  this  case  affords  the  defendant  any  ju^ti* 
fication.  As  to  the  first  question,  it  is  denied  that  a 
justice  of  the  peace  has  any  power  of  committing  a  person 
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1826.         refusing  to  be  sworn  for  the  purpose  of  giving  evidence, 
^^^^       ^^^^  where  there  is  a  complaint  depending  before  the 
V.  justice,  and  even  admitting  that  the  party  knows  some- 

thing materia]  to  the  matter  in  issue.  Undoubtedly  it 
may  be  illegal  for  a  person  under  such  circumstances  to 
refuse  to  give  evidence  or. to  take  an  oath  before  the 
magistrate,  but  the  mode  of  proceeding  against  him  is 
by  indictment  at  common  law,  and  the  justice  has  no 
authority  to  punish  him  immediately  as  for  a  contempt. 
No  case  has  ever  yet  gone  the  length  of  deciding  that 
a  justice  of  the  peace  is  vested  with  so  dangerous  a  power. 
It  is  even  doubtful  whether  a  justice,  under  any  circnm- 
stances,  sitting  in  his  own  private  room,  has  a  right  to 
commit  for  a  contempt.  In  Petitt  v.  Addingtou  (a)»  Lord 
Kenyan  said,  ''  As  to  the  great  question,  whether  a  ma- 
gistrate, not  sitting  as  chairman  of  a  court,  but  at  his 
private  office,  could  commit  for  a  contempt,  he  must 
own  he  had  a  leaning  on  his  mind,  but  still  he  would 
not  deliver  or  intimate  any  opinion,  as  he  wished  it  to  be 
seriously  considered  and  determined  in  Court."  That 
question  was  never  afterwards  brought  before  the  Court, 
and  therefore  in  the  absence  of  all  authority  upon  the  sub- 
ject the  other  way,  it  must  be  taken  that  a  justice  has  no 
jurisdiction  to  commit  a  person  refusing  to  take  an  oath 
and  give  evidence.  [Boy&y,  J.  It  has  been  decided, 
that  a  justice  of  the  peace  may  commit  a  feme  covert  who 
is  a  material  witness  upon  a  charge  of  felony,  brought 
before  him,  and  who  refuses  to  appear  at  the  sessions  to 
give  evidence  or  to  find  sureties  for  her  appearance; 
Bennett  v.  Watson  {by].  That,  though  a  very  strong  case, 
is  mainly  distinguishable  from  this,  for  there  was,  in  that 
instance,  a  manifest  reason  for  such  a  proceeding.  The 
public  was  interested  in  preventing  the  due  course  of  jus- 
tice from  being  evaded  by  the  obstinacy  of  a  person 
refusing  to  give  security,  for  appearing  to  give  evidence 
against  a  person  charged  with  a  felony,  after   she  had 

(a)  Ptake's  N.  P.  C.  62.  (6)  3  M .  &  S.  1 . 
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in  fact  been  swom^  and  made  a  deposition ;  and,  therefore*  182«. 
the  jaatice  might  reasonably  detain  the  woman  for  the  pur- 
pose of  giving  her  evidence,  if  she  refiised  to  find  proper  se-  ^. 
curity  for  her  appearance  at  the  assizes.  Here,  in  the  first  1^®*™^- 
place,  there  was  no  evidence  at  the  trial  of  any  specific 
charge  depending  before  the  magistrate,  rendering  it  neces- 
sary that  the  plaintiff  should  be  examined  as  a  witness,  and 
therefore,  the  justice  clearly  had  no  authority  to  commit  him 
for  refusing  to  give  evidence.  Non  constat  but  the  object . 
of  the  examination  may  have  been  to  inculpate  the  party 
himself,  and  therefore  the  plaintiff  might  reasonably  refuse 
to  be  sworn  to  give  evidence  in  a  matter  in  which  he  might 
be  himself  implicated.  If  he  were  punishable  at  all,  it 
could  only  be  by  indictment  at  the  sessions  or  assizes ; 
hot  here  the  plaintiff  was  committed  for  punishment  in- 
stanter(a).  Secondly,  assuming  that  the  justice  had 
authority  for  such  a  proceeding,  he  must  shew,  if  he  relies 
upon  his  warrant  as  a  justification,  that  the  instrument 
itself  is  sufficient  for  that  purpose.  Now  here  the  warrant 
given  in  evidence,  was  defective  on  the  face  of  it.  The 
warrant  states  that  the  defendant  had  committed  the 
plaintiff  to  custody  because  he  refused  "  to  give  evidence.'' 
The  fact  proved,  however,  was,  that  the  plaintiff  had  refused 
to  take  an  oath ;  so  that  the  evidence  was  at  variance  with 
the  warrant.  But  the  decisive  objection  to  the  warrant  is, 
that  it  does  not  state  that  there  was  any  charge  depending 
before  the  justice  with  respect  to  which  the  evidence  of  the 
plaintiff  was  material,  and  of  which  the  plaintifi*wasapprised. 
The  warrant,  therefore,  shews  no  legal  cause  of  commitment, 
and  it  is  clear  that  if  this  person  had  been  brought  up  by  ha- 
beas corpus,  he  must  have  been  discharged  on  that  ground. 
But  independently  of  this  objection,  the  warrant  itself 
would  not  have  been  a  justification  of  the  defendant,  without 
producing  a  regular  conviction  shewing  that  the  commit- 
ment had  a  legal  foundation ;  Hill  v.  Bateman  (6).  Here,  no 

(a)  See  Rex  t.  Jamet,  5  B.  &  (h)  1  Stra.  710. 

A.  894.    Ante,  rol.  i.,  55^. 
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1836.        such  foundation  tvas  laid,  and  the  evidence  produced 
Cropper      varied  from  the  warraQt,  for  by  tiie  former  the  offence  im- 
V.  puted  to  the  plaintiff  was  in  refusing  to  take  an  oath  upon 

being  required;  whereas  the  latter  assigns  the  cause  of 
commitment  to  be  the  refusal  to  give  evidence*  On  these 
grounds^  the  plaintiff  is  clearly  entitled  to  retain  the  ver* 
diet. 

Scarlett  and  E.  Alderson,  contri.  Certainly  no  case  is 
to  be  found  in  which  the  precise  question  first  propounded 
on  the  other  side,  has  been  decided.  In  Bennett  v.  WtU^ 
son,  that  point  did  not  arise,  and  though  that  itself  is  a 
very  strong  case,  still  the  commitment  proceeded  on  the 
ground,  that  the  woman  was  guilty  of  a  contempt,  in 
refusing  to  find  sureties  for  her  appearance  at  the  sessions* 
In  that  case  the  woman  had  been  examined  before  the 
justice  on  a  charge  of  felony,  she  was  guilty  of  a  con- 
tempt in  peremptorily  refusing  to  find  sureties  for  her 
appearance  to  give  evidence  at  the  sessions*  Here  the 
plaintiff  refused  to  be  sworn,  or  give  any  evidence  whatever 
touching  the  matter  then  under  inquiry*  It  is  plainly  to 
be  collected  from  the  facts  proved  at  the  trial,  that  a  per« 
son  named  WiUbaroUgh  was  then  under  accusation  for  a 
breach  of  the  peace.  Whether  rightly  or  not,  is  not  the 
question ;  but  the  plaintiff  being  summoned  before  the 
mi^strate,  as  a  witness  likely  to  give  material  evidence 
upon  the  subject,  he  in  express  terms  tells  the  defendant, 
that  he  will  not  be  sworn,  and  that  he  will  give  no  eviddfice 
whatever.  The  question  then  is,  whether  a  justice  of  the 
peace,  lawfully  proceeding  to  take  examinations  with  a 
view  to  the  trial  of  a  man  charged  with  a  misdemeanour> 
has  jurisdiction  to  commit  a  person  who  refuses  peremp<> 
torily  to  give  evidence,  or  be  sworn  upon  a  matter  of  which 
the  justice  has  cognizance.  It  is  not  disputed  that  the 
justice  has  jurisdiction  to  administer  an  oath,  to  inquire 
into  the  subject  then  submitted  to  his  consideration.  In 
vain,  therefore,  has  the  justice  these  powers,  if  he  has  not 


Cropper 


EASTER    T£aM|     SEVENTH    GEO.    IV.  171 

jurifidictioD  to  enforce  his  autbority«  by  oommitting  a        laaa. 

penoQ  who  ccmtemptuously  reftises  to  give  evidence  which 

is  essential  to  the  ends  of  public  justice*    If  it  be  once  «. 

estaUiriied  that  a  justice  of  the  peace  has  no  jurisdiction      ^o*^'* 

to  commit  under  such  cireumstances«  the  most  serious 

consequences  may  ensue>  as  respects  the  interest  of  the 

pubUc,  for  this  principle  may  be  extended  to  crimes  of  the 

highest  nature.    Suppose  a  person  charged  with  a  murder, 

and  a  witness  who  can  prove  the  offence  peremptorily 

refuses  to  be  examined  before  the  justice*  is  it  to  be  endured 

that  the  justice  has  no  power  of  ccmipeliing  him  to  give 

evidence,  or  detaining  him  until  he  submits  to  examination 

onoalh?  Weresuchamleasthistoprevail^thegmatestcri*' 

minals  might  escape  punishment,  unless  the  magistrate  had 

the  summary  power  pf  enibccingthewitnetetotakeanoath^ 

and  give  such  evidoice  as  is  essential  to  justice.  The  mode 

of  proceeding  by  indictment,  as  suggested  on  the  o&er  side» 

would  not  avail  to  avert  such  consequences,  because  pond* 

ing  such  a  {ooceeding,  the  party  aocused  of  the  crime  may 

be  acquitted*  or  discharged,  for  want  of  the  necessary  evi^ 

dence  of  his  guilt.    This*  undoubtedly*  is  a.  question  of  the 

utmost  importance  to  the  criminal  justice  of  the  country, 

and  unless  the  Court  shall  hold,  that  a  witness  brought 

befiwe  a  magistrate  under  such  circumstances  may  be 

committed,  if  he  refuses  to  give  evidence*  the  most  grievous 

consequences  will  follow.     No  mischief  can  ensue  from 

such  a  course  of  proceeding*  for  if  a  person  is  taught  to 

understand*  that  he  is  bound  to  give  evidence  upon  a 

matter  prc^rly  falling  within  the  cognisance  of  the  magis- 

txate,  he  will  probably  submit  himself  to  examination ;  but 

it  is  not  to  be  tolerated  that  in  such  a  case,  the  party  may 

set  the  authority  of  the  justice  at  defiance.    In  the  present 

esse*  the  plaintiff  need  not  have  remained  in  custody;  for 

having  been  committed  until  dischaiged  by  due  course  of 

law*  he  mi^t  have  tendered  bail  until  the  matter  was 

di&posed  of  at  the  sessions.    Even  assuming  his  oilence  to 

bave  been  only  indictable,  still  the  justice  would  have  had 
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1826.        jurisdiction  to  commit  him  in  default  of  bail.      Then, 
secondly,  assuming  that  the  warrant  in  this  case  be  not 
V.  ""      sufficiently  formal,  still  it  affords  a  defence  to  the  justice 
HoRTOK.       Jq  ^q  action  of  trespass.     The  warrant  shews,  at  least, 
that  the  defendant  has  acted  under  colour  of  his  office, 
and  th^^fore  it  is  an  answer  to  the  present  action. 

Bay  LET,  J. — ^The  facts  found  in  this  case  do  not  raise 
the  question  first  submitted  to  our  consideration,  and  there- 
fore I  shall  studiously  forbear  giving  any  opinion  upon 
that  point.  The  question  then  is,  whether  the  warrant  of 
commitment  given  in  evidence,  or  even  the  facts  proved, 
dehors  the  commitment,  shew  a  sufficient  cause  for  the 
imprisonment.  At  all  events,  before  the  commitment 
could  be  justified,  it  must  distinctly  appear,  that  the  party 
committed  was  apprised  that  there  was  some  person  under 
charge  against  whom  his  evidence  was  required  to  be 
given.  Now  there  is  nothing  either  in  or  out  of  the  war- 
rant, to  enable  me  to  say,  that  there  had  been  an  informa- 
tion upon  oath,  or  any  person  charged  before  the  magis- 
trate, so  as  to  render  it  necessary  that  the  plaintiff  should 
be  examined  as  a  witness.  The  parol  evidence  upon  this 
subject,  is  very  unsatisfactory ;  and  on  reading  the  war- 
rant, I  cannot  collect  that  there  had  been  an  information 
on  oath  before  the  mi^strate  against  any  particular  person 
under  charge,  for  it  contains  merely  a  general  assertion, 
that  the  plaintiff  was  committed  for  refusing  to  give  evi- 
dence touching  a  certain  riot  and  disturbance  committed. 
I  am,  therefore,  of  opinion,  that  the  defendant  has  not 
made  out  a  sufficient  justification  of  the  alleged  trespass* 

HoLROYD,  J. — I  am  of  the  same  opinion.  Assuming 
that  the  magistrate  had  power  to  commit  a  person  refusing 
to  give  evidence  (a  question  which  cannot  be  decided  in 
this  case  for  want  of  sufficient  facts  to  raise  it),  still  it  does 
not  appear  that  there  was  any  specific  charge  before  the 
magistrate,  of  which  the  plaintiff  was  apprised,  so  as  to 
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bring  the  latter  into  contempt  for  refusing  to  give  evidence. 
Before  a  party  can  be  brought  into  contempt  for  refusing 
to  give  evidence  before  a  magistrate,  he  ought  to  be  fully 
apprised  that  there  is  some  information  or  chaige  for*  an 
offence  then  under  inquiry  before  the  justice.  Here  the 
evidence  and  the  warrant  are  both  silent  upon  that  point, 
and  therefore  I  think  the  verdict  ought  not  to  be  disturbed. 
Suppose,  instead  of  pleading  the  general  issue,  the  defen- 
dant had  pleaded  a  special  justification,  it  could  not  have 
been  alleged  that  there  was  any  specific  cha^e  then  de- 
pending. 

LiTTLEOALB,  J. — ^Thc  casc  of  Bennett  v.  Watson  does 
not  immediately  bear  on  this  case,  because  the  circum- 
stances are  very  different ;  but  without  professing  to  give 
any  opinion  upon  the  general  question  here  attempted  to 
be  raised,  I  think  the  verdict  was  right,  for  the  reasons 
stated  by  my  learned  brothers. 

Rule  refused. 
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Friday, 

The  King  v.  W.  H.  Ellis.  5th  May, 

1  HIS  defendant  was  tried  before  the  court  of  quarter      Tlie  statute 

O    /J      A     ft     OQ 

sessions  for  the  city  and  county  of  Exeter,  upon  an  indict-'  ^  2  which  * 
ment  charging  *'  that  he,  on,  &c.>  at,  &c.,  one  piece  of  the  eoacta,  <*  that 

if  aov  servant 

current  coin  of  this  realm  called  a  shilling,  of  the  value  of  shall  steal  any 
one  shilling,  of  the  money,  goods  and  chattels  of  Susan  °>on^y>  ^-y 
Netmnan,  feloniously  did  steal,  take,   and  carry  away,  ter,  and  shall 

be  convicted 
thereof,  aiui  be  entitled  to  benefit  of  clergy,  he,  instead  of  being  subjected  to  such  punish- 
ment as  may  now  by  law  be  inflicted  upon  persons  so  convicted,  and  entitled  to  benefit 
of  clergy,  may  be  transported  for  fourteen  years;'*  does  not  extend  to  cases  of  ^tty 
larceny. 

A  judgment  of  transportation  iot  fourteen  years,  if  bad  for  excess,  is  bad  in  toto ;  and 
cannot  operate  as  a  good  judgment  of  transportation  for  ieven  years. 

Where  a  court  of  quarter  sessions  have  passed  an  errontou$  judgment  of  transportation, 
this  Court  will  not  send  it  back  to  be  amended,  but  will  reverse  it,  on  writ  of  error. 
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against  the  peace/'  &o. :  a  seoond  count  charged,  that 
defendant  '^  on,  &c.,  aforesaid*  at,  8lc.,  aforesaid,  was  ser- 
vant to  Susan  Nevnnan,  and  being  such  servant,  then  and 
there,  one  other  piece  of  the  current  coin  of  this  realm 
called  a  shilling,  of  the  value  of  one  shilling,  of  the  money, 
goods  and  chattels  of  the  said  Susan  ^^ewman,  feloniously 
did  steal,  take,  and  carry  away,  against  the  form  of  the 
statute,  &c.,  and  against  the  peace,"  &c.  The  defendant 
was  found  guilty  generally  of  the  whole  indictment,  and 
received  judgment  of  transportation  for  the  term  of  four- 
teen years.  Upon  this  judgment  a  writ  of  error  was 
brought,  assigning  for  error,  that  by  the  law  of  the  land 
die  defendant  could  not,  for  the  offence  of  which  he  had 
been  convicted,  be  transported  for  the  term  of  fourteen 
years,  or  for  any  longer  term  than  seven  years. 


Chitty,  for  the  defendant.    The  offence  charged  in  the 
indictment,  and  of  which  the  defendant  has  been  con- 
victed, is  petty  larceny,  for  which  he  was  liable  to  trans- 
portation for  seven  years  only.    The  judgment,  therefore, 
cannot  be  supported.    The  case  does  not  come  within  the 
statute  3  Geo.  4,  c.  38,  s*  2.     By  that  it  is  enacted, 
^^that  if  any  clerk,  apprentice,  or  servant  whatsoever, 
shall  feloniously  steal  any  goods,  chattels,  money,  bond, 
bank-note,  checque  upon  a  banker,  or  banker's  draft,  pro- 
missory note  for  the  payment  of  money,  bill  of  exchange, 
or  other  valuable  security  or  effects,  from  or  belonging  to, 
or  in  the  possession,  custody,  or  power  of  his,  her,  or  their 
master  or  masters,  mistress  or  mistresses,  or  employer  or 
employers,  and  shall  be  lawfully  convicted  thereof,  and  be 
entitled  to  the  benefit  of  chrgt/,  then,  and  in  every  such 
case,  such  offender  or  offenders,  instead  of  being  subjected 
to  such  punishment  as  may  now  by  law  be  inflicted  upon 
persons  so  convicted,  and  entitled  to  the  benefit  of  clergy^ 
may,  at  the  discretion  of  the  Court  by  or  before  which  he, 
she,  or  they  shall  be  convicted,  be  ordered  and  adjudged 
to  be  transported  beyond  the  seas  for  any  terra  not  ex- 
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ceeding  foarteen  years ;  or  to  be  imprisoned  only,  or  to  be  i826. 
imprisoned  and  kept  to  hard  labour  in  the  common  gaol, 
house  of  correction,  or  penitentiary  house,  for  any  term 
not  exceeding  three  years,"  This  was  clearly  meant,  to  EI'L«- 
apply,  not  to  cases  of  petty  larceny,  where  the  benefit  of 
clergy  could  not  be  prayed;  4  Bl.  Com.  374;  but  to 
those  cases  where  the  party  convicted  is  necessarily  driven 
to  his  prayer  of  the  benefit  of  clergy,  in  order  to  save  him- 
self from  capital  punishment.  By  the  common  law,  petty 
larceny  was  never  punishable  with  death,  but  only  with 
imprisonment,  or  whipping;  3  Inst.  218;  4  Bl.  Cam. 
238 ;  and  by  the  common  law,  as  has  been  already  hinted, 
cleigy  was  not  allowable  in  petty  larcenies,  or  mere  misde-* 
meanouro;  4  BL  Com.  374.  The  4  Geo.  1,  c.  11,  was 
the  first  statute  that  conferred  upon  the  Courts  the  discre* 
tionary  power  of  ordering  transportation  as  an  original 
sentence  (for  though  it  had  been  previously  inflicted,  that 
was  only  as  a  commutation  for  a  heavier  punishment  (a) ) ; 
and  that  expressly  mentions  petty  larceny,  by  name,  as 
one  of  the  offences  so  punishable,  and  expressly  limits  the 
period  of  the  transportation  to  seven  years.  Here  the 
Court  stopped  him,  and  called  upon 

Parke,  contrsL,  who  made  three  points :  first,  that  the 
judgment  of  transportation  for  fourteen  years,  was  valid  in 
point  of  law;  second,  that  at  any  rate  it  was  valid  as  a 
judgment  of  transportation  for  seven  years;  and  third, 
that  supposing  the  judgment  could  not  be  supported  in 
either  of  those  points  of  view,  still  this  Court  could  not 
reverse  it,  but  must  remand  the  defendant  to  the  Court 
below,  in  order  that  he  might  receive  the  proper  judgment. 
First,  the  3  Geo.  4,  c.  38,  s.  2,  does  authorise  the  passing 
jadgment  of  transportation  for  fourteen  years  in  this  case. 
The  punishment  of  transportation  for  seven  years  was  allow- 
able in  cases  of  petty  larceny,  as  well  upon  servants  rob- 
bing their  masters  as  others,  long  before  the  passing  of  this 

(a)  See  1  Bl.  Com.  137,  and  note  14,  by  Christian. 
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1826.  statute;  the  object,  therefore,  of  the  new  enactment,  must 
have  been  to  render  such  offenders  Uable  to  the  increased 
punishment  of  transportation  for  fourteen  yeltfs  :  for  other- 
wise, it  had  really  no  object  at  alL  If  the  words;  **  and  shall 
be  entitled  to  the  benefit  of  clergy,"  had  not  been  intro- 
duced, this  question  could  not  have  arisen;  and  as  the 
object  of  the  legislature  is  clear,  they  must  be  so  con- 
strued as  to  give  effect  to  it,  which  may  be  d<me  by 
reading  them,  ^'and  shall  not  be  excluded  from  the 
benefit  of  clergy."  The  expression  in  the  3  Geo.  4,  c.  38, 
s.  2,  is  copied  from  the  preceding  act  of  4  Geo,  1,  c.  11, 
where  it  bears  the  meaning  now  contended  for ;  and  the 
words  being  the  same  in  both  cases,  must  receive  in  both 
the  same  construction.  Second,  this  is,  at  least,  a  valid 
judgn^ent  of  transportation  for  seven  years.  A  judgment 
may  be  bad  in  part,  but  good  for  the  residue.  Rex  v. 
CoUyer(a),  There,  the-^defendant,  having  been  found 
guilty  upon  an  indictment  for  a  contempt  against  a 
magistrate  in  the  execution  of  his  office,  received  judg- 
ment of  imprisonment  for  a  month,  and  to  ask  pardon, 
and  to  advertise  it :  and  though  the  two  latter  parts  of  the 
judgment  were  held'  to  be  void,  the  former  was  held  to 
stand  good.  Where,  indeed,  a  judgment  is  defective  in 
any  of  the  essential  parts  of  the  punishment  imposed  by 
law  upon  the  particular  offence,  it  is  bad  in  toto ;  Rex  v. 
Walcot  (6),  Rex  v.  Read{c) ;  but  here  the  judgment  is  not 
defective  in  any  respect ;  the  objection  to  it  is,  that  it  is 
excessive :  there  seems  no  reason,  therefore,  why  that 
part  which  is  warranted  by  law,  should  not  stand  good, 
and  the  residue  only  be  held  bad,  as  in  the  case  of  Rex  v. 
Collyer(a),  Third,  even  if  the  judgment  is  bad  in  toto, 
this  Court  will  not  reverse  it  upon  error,  but  will  award  a 
procedendo  to  the  Court  below,  commanding  them  to 
pronounce  the  proper  judgment.    That  was  the  course 


(a)  1  WiU.  332.  (c)  16  East,  404. 

(6)  4  Mod.  395. 
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adopted  in  Bex  v.  Kemoorthjfia)^  whioh  is  a  very  recent        i826. 
decision,  and  an  authority  in  point. 

The  case  v/9a  argned  on  a  former  day  in  this  term ; 
when  the  Court  took  time  for  consideration.  Judgment 
was  now  delivered  by 

Abbott,  C.  J. — ^This  was  a  writ  of  error,  brought  to 
reverse  the  judgment  of  a  court  of  quarter  sessions,  by 
which  the  prisoner,  who  had  been  convicted  of  petty 
larceny,  was  sentenced  to  transportation  for  the  term  of 
fourteen  years;  and  the  error  assigned  was,  that  the 
offence  charged  being  only  petty  larceny,  the  prisoner 
could  not  by  law  receive  judgment  of  transportation  for 
fourteen  years,  but  for  seven  only.  '  In  support  of  the 
judgment,  the  recent  statute  of  3  Geo.  4,  c.  38,  s.  %  was 
relied  on.  That  section,  after  reciting  that  frequent  depre- 
dations had  been  committed  by  servants,  to  the  serious 
detriment  and  loss  of  their  masters,  and  that  it  was  ex- 
pedient that  such  offenders,  when  entitled  to  the  benefit  of 
clergy,  should  be  made  liable  to  a  more  severe  punish- 
menty  eiucts,  ^*  that  if  any  servant  shall  feloniously  steal 
any  goods,  diatteis,  money,  &c.,  from  or^bebnging  to  his 
master,  and  shall  be  lawfully  convicted  thereof,  and  be  fn- 
titled  to  the  benefit  of  clergy ,  then,  and  in  every  such 
case,  such  offender,  instead  of  being  subjected  to  such 
punishment  as  may  now  by  law  be  inflicted  upon  persons 
so  convicted,  and  entitled  to  the  benefit  of  clergy,  may,  at 
the  discretion  of  the  Court  by  or  before  which  he  shall 
Be  convicted,  be  ordered  and  adjudged  to  be  transported 
beyond  the  seas,  for  any  term  not  exceeding  fourteen 
years."  It  was  contended,  in  argument,  that  the  words 
'  entitled  to  the  benefit  of  clergy,'  must  be  construed 
as  confining  the  operation  of  the  clause  to  those  cases, 
where  the  party  convicted  is  compelled  to  pray  the  benefit 
of  clergy,  in  order  to  save  himself  from  the  punishment 
of  death ;  and  that,  as  petty  larceny  was  an  offence  never 

(a)  Ante^  vol.  iii.,173.      1  B.  &  C.  711. 
VOL.  VIII.  N 
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1826.        punishable  with  death,  and  for  which,  .therefore,  it  could 
never  be  necessary  for  the  party. to  pray  the  benefit  of 
V.  '        clergy,  it  followed  that  a  person  convicted  of  petty  larceny 
Ellis.        ^^  ^^^^  'entitled  to  the  benefit  of  clergy/  within  the  mean- 
ing of  the  legislature.     Now,  a  previous  statute^  4  Geo*^  I, 

^  c.  1 1|  s.  I,  enacted,  "  that  where  any  persons  had  been  con- 

victed of  any  offence  within  the  benefit  of  clergy,  and  were 
liable  to  be  whippajl  or  burned  in  the  hand,  as  also  where 
any  persons  should  be  thereafter  convicted  of  grand.or  petty 
larceny,  or  of  any  felonious  stealing,,  or  taking  of  money, 
goods,  8ic*,  either  fitom  the{>er8on  or  the  house  of  any  (^er, 
or  in  any  other.manner,  and  who,  by  law,  should  be  entitled 
to  the  benefit  of  clergy,  and  liable  only  to.  the  penalties  of 
burning  in  the  hand,  or  whipping,  it  should,  be  lawful  for 
the  Court  before  whom  he  .should  be  convictedv  instead  of 
ordering  any  such'^offendier  to  be  burned  in  the  .hand,  or 
whipped,  to  order  and  direct  that  he.>  should  be  sent  to 
some  of  his  Majesty's  cokmiea  and  plantations  iniUaertco, 
for  seven  years/^  •  In  that  statute,  which  viras  the  first 
that  authorised  Courts,  of  law  to  pass,  judgment  of  trans* 
portatjon  on  6ffenders,  petty  larceny  isanentioned.byoame: 
in.tbe;j3  Geo.  4,  o.  38,  it  is  not».  As  the  object  of  the 
latter,  statute  is  to  increase  punishmei^,  we  are  of  opinion 
that  it  ought  to  be  construed  >  strictly;  and  a^  it  is>  cer- 
tainly, matter  of  doubt,  whether  the  legislature  there  had 
in  view  petty  larceny,  or  grand  larceny  only,  and  the  latt^ 
18  the  only  description  of  larceny  with  respect  to  which 
the  party  convicted  i&  compelled  to  pray  the  benefit  of 
clergy,  inoider  to  save  himself  from  severer  punishment; 
we  think  it  the  safer  course  to  lean  to  the  side  of  mercy, 
and  confine  the  operation  of  the  statute  to  cases  of  grand 
Ikrceny*  Our  decision,  therefore,  upon  that  point  is,  that 
liie  judgment  of  the  Court  below  is  excessive,  and  not 
warranted  by  law.  It  was  next  argued,  that  the  judg* 
ment,  if  bad  for  the  excess,  was  nevertheless  good  as  a 
judgment  of  transportation  for  seven  years ;  but  we  do  not 
assent  to  that  proposition :  for  where  a  prisoner  is  ad- 
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jndged.lo  be  s^nt  otti  of  the  cqunlry  for  foutteen  /ears,  isse. 
wbat  jarisdiction  or  authoiity  can  say  thai  he  Is  to  be  djs* 
charged  at  Ihe  ^ad  of  nertn  years  ?  Lastly,  it  wits  argued, 
diat  the  judgtniBot  cciiild  not  be  reversed^  bat  that  the 
prisoner  should'  be  temanfied'to  the  eoiiirt  below^  there  to 
receive:  tU  proper  judgment ;  and  Jiej  y..  Kemoarthy  (a) 
was  cited  es'-an  anthori^  in^  point.  There  is,  hove?^,  an 
eflsential  distinotion  between  that  ease  and  Ijhe  present. 
Iliere,  the  eoqrt  below  had  passed  no  judgment  whateTer 
apon  the  prisoner,  ajid,  therefore,  Uiis  Crourt  remanded 
him  to  the  court  below  to  receive  the  proper  judgment: 
here,  die  court  bdow  has  passed  a  judgment  upon  the 
prisoner,  but  wiiieh  is  erroneous ;  and  the  judgment  being 
erroneoas,  we  think  we  cannot  seikd  it  back  to  the  inferior 
court  to  be  amended*  The  rMult  of  our  o|^nion,  there- 
fore, is,  that  the  judgment  of  the  court  below  must  be 
rerersed* 

Judgment  reversed. 

(a)  ADte,  vol.  iii.,  173.     I.  B.  &  C.  711. 


Free,  clerk,  v.  Burgoyn  e.  5th  ii^. 

Declaration  in  prohibition  stated,  that  by  an  act      A  suit  io  the 
of  parliament  of  27  Geo.  3,  c.  44,  s.  2,  it  was,  inter  alia,  ^^^  de? 
maeled,  **  thai  no  suit  should  be  brought  in  any  ecclesi-  gyman  for  in- 
astioal  Contt  for  fornication  or  incontinence,  after  the  ex-  ^here  the  ' 
piration,  of  eight  calendar  months  from  the  time  when  ^^^^^jj^ 
such  offence  should  .have  been  committed ;  nor  forfomi*  suspension  or 
cation,  at  any  time  after  the  parties  should  have  kwfully  J^f^^^X" 
intermam^/-     But  that  defendant  had  lately,  to  wit,  on  statute  27  G. 
the       October,  1834;,  against  the  form  of  the  statute,  ^5  ,f^'not 
drawn  j^ntifiPinto  a  plea  in  the  spiritual  Court,  touching  ^j^^^^^*^ 
and  concerning  the  cpxxie  of  fornication  and  incontinence,  months  after 
iUeged  to  have  been  committed  by  phiintiff  with  divers  ^^2?^" 

Tf   2 
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1826.  females  in  the  years  1810,  1812,  1813,  1814,  1816,  1817; 

^      '  and  1822y  by  objecting,  articling,  and  libelling  against 

V.  plaintiff,  in  the  said  spiritual  Court,  in  and  by  a  certain 

BuRGOYKE.  jji^j^  ^j.  articles,  in  manner  following : — The  declaration 

then  set  out  the  libel,  which  charged  the  plaintiff  with 
several  offences.  The  first  article  stated,  that  by  the  ec- 
clesiastical laws,  canons  and  constitutions  of  the  church 
of  England,  all  clerks  and  ministers  in  holy  orders,  are 
particularly  enjoined  and  required  to  be  grave,  decent, 
reverend,  and  orderly  in  their  general  deportment,  and  to 
abstain  from  all  fornication  or  incontinence,  profaneness, 
&c.,  under  pain  of  deprivation  of  their  ecclesiastical  bene- 
fices, suspension  from  the  exercise  of  their  clerical  func- 
tions, or  such  other  ecclesiastical  punishment  or  censures, 
as  the  exigency  of  the  case  and  tLe  law  thereupon  may 
authorise  and  require.  The  second  article  averred  that  the 
plaintiff  was  a  clerk  in  holy  orders.  The  libel  then  de- 
tailed various  acts  of  fornication  and  incontinence,  as 
alluded  to  in  the  declaration,  as  also  many  other  acts  of 
misconduct.  The  declaration  concluded  in  the  ordinary 
form,  by  averring  that,  notwithstanding  the  Eang^s  writ  of 
prohibition,  defendant  continued  to  prosecute  the  plea  in 
the  spiritual  Court.  Demurrer  to  the  declaration,  and 
joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer.  By  the  stat.  1 
Hen.  7,  c.  4,  archbishops,  and  bishops,  and  other  ordina- 
ries having  episcopal  jurisdiction,  are  empowered  to  punish 
and  chastise  priests  and  clerks  convicted  before  them  of 
fornication  or  incontinence ;  and  that  act  contains  no 
limitation  of  time  for  the  commencement  of  the  suit. 
That  act  is  neither  recited,  nor  in  any  way  alluded  to  by 
the  27  Geo.  3,  c.  44,  which  would  doubtless  have  been  the 
case  if  the  latter  had  been  intended  to  repeal  or  vary  the 
former,  with  respect  to  the  limitation  of  the' time  within 
which  suits  must  be  commenced.  The  27  Geo.  3,  c.  44,  is 
entitled, ''  An  Act  to  prevent  frivolous  and  vexatious  Suits 


Free 

V. 
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in  Ecclesiastical  Courts;"  but  the  legislature  never  can  i826. 
have  intended  to  designate  a  suit  against  a  clergyman  for 
grossly  immoral  conduct  as  a  **  frivolous  and  vexatious 
suit:''  it  is  cleai^  therefore,  that  the  modem  statute  was  S^R^^*''*^- 
not  designed  to  interfere  with  proceedings  had  under  the 
old  statute.  The  present  case  is  not  within  the  mischief 
intended  to  be  remedied  by  the  new  act ;  and,  therefore, 
though  it  may  be  within  the  won)s»  it  cannot  be  construed 
as  within  the  spirit,  or  punriew  of  it ;  Com,  Dig.  Parlia- 
ment (R.  16).  The  provision,  that  no  suit  for  fornication 
shall  be  commenced  at  any  time  ailer  the  parties  shall 
Jbave  lawfully  intermarried,  seems  hardly  applicable  to 
the  case  of  a  clergyman ;  for  he  may  so  have  miscon- 
ducted himself  before  the  marriage,  as  to  be  utterly  unfit 
for  his  situation,  and  the  mere  act  of  marrying  cannot 
purge  that  misconduct,  or  alter  his  unfitness.  The  articles 
in  the  libel  which  charge  the  plaintiff  with  incontinence, 
have  been  admitted  by  the  Judge  of  the  court  below; 
upon  that  part  of  the  case,  therefore,  there  has  been  a 
judgment  already  given  against  the  plaintiff  (a). 

Demnan,  C.  S.,  contrsL.  This  is  clearly  a  case  within 
both  the  letter  and  the  spirit  of  the  27  Geo.  3,  c.  44,  s.  2, 
and  therefore  a  prohibition  must  be  granted.  It  is  not  ne- 
cessary, and  would,  perhaps,  be  impossible  to  contend,  that 
the  new  statute  operates  as  a  repeal  of  the  1  Hen.  7,  c.  4 ; 
the  ai^ument  is,  that  the  limitation  of  the  time  within 
which  these  suits  are  to  be  commenced,  over-rides  both  the 
statutes.  The  title  of  the  27  Geo.  3,  is  general, ''  An  Act 
to  prevent  frivolous  "and  vexatious  Suits  in  Ecclesiastical 
Courts,'*  and  it  recites  that  **  it  is  expedient  to  limit  the 
time  for  the  commencement  of,"  not  iuits  against  certain 
persons,  but  **  certain  suits,  in  the  ecclesastical  courts." 
Upon  what  principle,  then,  can  it  be  said,  that  clergymen 
are  not  within  the  operation  of  that  statute  ?  .  They  are 
not  expressly  excepted,  and  if  such  an  exception  had  been 

(a)  2  Addams'  £cc.  Rep.  414. 
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1826.        intended,  it  would  liare  been  both  easy  and  natural  to 
'fT^'*''       bave  expressed  it.     [Holroyd,  J.   In  a  suit  agahttt  a'deit 
t;.  gyman,  the  object  may  be  something  more  than  mere  pQ- 

BuRooYKc.  nighnient  pro  salute  animeb;  it  may  be  deprivation ':  and 
is  not  that  the  object  here]  ?  Not  necessarily.  The  spiri- 
tual Court  <cannot  create  for  itself  a  jurisdiction  by  viewiag 
.the  sam^  offence  in  two  different  aspects :  Galitardv.  Si- 
gauU  (a) ;  and  the  form  of  the  suit  is  the  same  in  all  caseer. 

Campbell,  in  reply.  The  ground  of  the  suit  in  the  spif- 
ritual  Court  is,  that  the  plaintiff*  is  a  dergyman  who,  by 
his  misconduct,  has  rendered  himself  unfit  to  fill  thai  office. 
The  short  question  before  this  Court  is,  whether  that  suit 
is  a  suit  for  fornication,  within  the  operation  of  tUei  37  Giea. 
3.  It  is  submitted  that  it  is,  and-that  saepeosion  or  depriva* 
tion,  not  piinishmentpro  salute  animsB,  is  its  object;  and 
though  the  libel  may  not  set  out  that  object  speoifieally, 
still  if  the  spiritual  Court  hate  jurisdiction  to  punish  in 
that  way,  there  is  no  reason  why  this  Court  should  inter<- 
fere  by  prohibition  to  prevent  them  from  so  doing. 

The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  for  consideration.  Judgment  was 
now  delivered,  by 

Abbott,  C.  J. — ^This  was  a  proceeding  in  prohibition, 
grounded  on  the  statute  27  Geo.  3,  c.  44,  a.  2,  which  limits 
the  time  for  the  commencement  of  certain  suits  in  the 
ecclesiastical  Courts.  The  declaration  states,  that  the 
defendant  had,  in  October,  1824,  against  the  form  of  the 
statute,  drawn  the  plaintiff*  into  a  plea  in  the  spiritual 
Court,  touching  and  concerning  the  crime  of  fornication 
and  incontinence,  alleged  to  have  been  committed  by  the 
plaintiff,  in  the  years  1810,  1812, 1813, 1814,  1815,  1817, 
and  1822.  The  title  of  the  libel  olearly  shews,  thut  it  was 
not  exhibited  for  the  offence  of  incontinence  only,  but  for 

(a)  .2  Salk.  653. 
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fieveral  othere;  as  neglectioq;  to  perform  divine  service;        1826. 
using  tlie  porch  of  the  parish  church  as  a  stable ;  convert^ 
ing  to  his  own  use  the  lead  on  the  roof  of  the  chancel  of 
the  church ;  refusing,  neglecting,  and  dehyiiig  to  baptize 
the  children  of  the  parishioners ;  refusing  and  neglecting 
to  bury  the  dead;  and  exacting  illegal  fees  fdr  baptisms 
and  burials.    With  rebpect  to  all  thossDipatteni,  it  is  clear 
that  a  consultation  mint  go  f  and  we  then  come  to  the 
construction  of  the  statute,  27  Geo.  3,  c.  44,  s.  2.     That 
eMcts,  "  that  no  suit  shall  be  commenced  in  any  ecole^ 
sitstical  Comrt,  for  fornication  or  incontinence,  after  the 
^qj^imtion  of  eight  calendar  months  horn  the  time  when 
such  offence  shall  have  been  committed;  nor  shall  any 
piosecntion  be  commeiiced  or  <»rried  on  for  fornication  at 
any  time  after  die  parties  offending  shall  have  lawfully 
intermarried.*'    It  was  contended,, in  argument,  that  this 
statute  extended  to  the  clergy  as  well  as  the  laity ;  and 
we  are  of  opinion  that  it  does,  so .  fiur  as  the  clergy^  and  the 
laity  are  on  the  same  footing,  that  is,  where  the  suit  is  pro 
salute  animsB,  or,  reformatione  morum;  but  that  it  was 
not  intended  to  limit  the  time  for  proceeding  against  a 
clerk,  OS  such,  for  suspekision  or  deprivation.    Such  a  suit 
cannot  be  considered  as  *'  frivolous''  or  ^'  vexatious,"  and 
is  not  within  the  mischisf  or  the*  pnhriew  of  the  act.    Re- 
fonna;tion  of  manners,  or  the  soiirs  health,  is  not  the 
object,  at  least  nol!  the  oi^y  object,  -of  the  present  suit. 
The  first  9kticU  of  the  libdl  states,  '^  thai  by  the  ecdesias^ 
tieal  laws^  canons,  and  eonstitutiDns  of  the  chun;h  of 
Midland,  all  clerks  and  ministers'  in  holy  orders,  are  parti*^ 
ciikuAy  enjoined  and  required  to  be  grave,  decent,  reverend, 
and  orderly  in  their  general  deportment,  and  to  abstain 
from  all  fornication  or  incontinence,  profaneness,  &c., 
under  pain  of  deprivation  of  their  ecclesiastical  benefices, 
suspension  from  the  exercise  of  their  clerical  functions,  or 
such  other  ecclesiastical  punishment  or  censures,  as  the 
exigency  of  the  case,  and  the  law  thereupon,  may  autho- 
rise and  reqiure."     The  second  article  states,  that  the 
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t826.  present  plaintiff  is  a  clerk,  or  minister  in  holy  orders,  of 
the  church  of  England*  These  articles  plainly  shew,  that 
one  at  least  of  the  objects  of  this  suit,  was  to  procure  the 
suspension  or  deprivation  of  the  plainti£P;  a  jurisdiction 
which[the  spiritual  Court  could  not  possibly  exercise  over  a 
layman.  In  other  temporal  matters,  the  forgery  of  orders 
for  instance,  no  proceeding  can  be  had  against  a  layman, 
as  such :  but  if  he  obtains  a  benefice,  a  suit  may  be  insti- 
tuted against  him  in  the  spiritual  Court,  for  deprivation. 
Siader  v.  SnutUbrooke  (a).  We  are,  therefore,  of  opinion, 
that  as  to  the  charge  of  incontinence,  the  spiritual  Court 
may  proceed  for  the  purpose  of  deprivation :  and  our 
judgment  will  be,  that  the  prohibition  shall  stand  so  far  as 
concerns  the  proceeding  upon  the  charge  of  fornication  pro 
salute  animsB,  or  reformatione  morum ;  but  that  so  far  as 
concerns  the  proceeding  upon  that  charge  for  the  purpose  of 
suspension  or  deprivation,  a  consultation  must  be  awarded. 
This  was  the  course  adopted  in  the  case  of  Toumsend  v. 
Thorpe  (b).  There,  a  parish  clerk  was  charged  with 
many  offences  which  were  punishable  at  the  common  law ; 
atnd  the  spiritual  Court  was  prohibited  from  proceeding 
against  him  with  a  view  to  reformation,  or  the  soul's 
health,  but  was  allowed  to  proceed  against  him  for  the 
purpose  of  depriving  him  of  his  office.  That  case  has  been 
since  objected  to,  upon  the  ground  that  the  office  of  a  parish 
clerk  is  a  temporal,  and  not  a  spiritual  office,  and  that  the 
spiritual  Court,  therefore,  has  not  jurisdiction  to  suspend 
or  deprive  him  (c);  that  objection  is  probably  well  founded : 
but  the  other  parts  of  the  case  have  never  boen  ques- 
tioned, and  they  furnish  an  authority  for  our  present  de- 
cision. 

Prohibition  as  to  proceeding  for  incontinence,  with  a 
view  to  deprivation ;  for  the  other  proceedings,  a 
consultation. 

(a)  1  Lev.  138.    1  Sid.  217.  (c)  See  2  Str.  942.    Id.  1108. 

(6)  2  Ld.  Raym.  1507.  2  Brownl.  38.    1  Bur.  367. 
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Doe,  on  the  demise  of  John  Birtwhistle.  v.  Vardill.      .^?'^» 

5th  JHoy. 

JliJECTMENT  for  lands  in  several  parishes  in  the  county     a  child  bom 

of  York.    Plea,  not  guilty :  and  issue  thereon.     At  the  jn&o^Wjbe-* 

fore  mamiupe, 
trial  before  Bayley,  J.,  at  the  Yorkshire  Lent  assizes,  1825,  of  parents  do- 

a  special  verdict  was  found,  substantially  as  follows :  ""5*^^  ^idftT 

wards  marry 

William  Birtwhistle,  being  seised  in  his  life-time,  in  his  inhent^h^^ 
demesne  as  of  fee,  of  and  in  the  premises  in  question,  died  ^^  England. 
80  seised  on  the  12th  of  May,  1819|  intestate,  and  without 
issue.  All  his  brothers  died  in  his  life-time, ^unmarried, 
and  without  issue,  except  his  brother  Alexander,  who 
married  and  had  issue,  in  the  manner  and  at  the  time 
haeinafter  stated.  Alexander  Birtwhistle  went  from 
England  into  Scotland  in  the  year  1790,  and  became  and 
was  domiciled  there;  and  there  remained  and  dwelt  so 
domiciled  until  the  time  of  his  death,  hereinafter  stated. 
One  Mary  Purdie  was  also  a  person  dwelling  and  re- 
maining in  Scotland,  domiciled  there,  during  the  whole  of 
the  time  in  which  Alexander  Birtwhistle  was  so  domiciled 
there.  Alexander  Birtwhistle  and  Mary  Purdie,  being  so 
domiciled  in  Scotland,  he  cohabited  with  her,  and  begot 
upon  her  John  Birtwhistle,  the  lessor  of  the  plaintiff,  which 
said  John  was  the  only  son  of  the  said  Alexander  and 
Jlfafy,and  was  bom  in  Scotland  on  the  15th  of  May,  1799. 
After  the  birth  of  the  said  John,  that  is  to  say,  on  the  6th 
of  May,  1805,  the  said  Alexander  and  Mary  were  married 
in  Scotland,  according  to  the  laws  of  Scotland.  On  the 
5th  of  February,  1810,  the  said  Alexander,  the  father  of 
the  said  John,  died  in  Scotland,  seised  to  him  and  his 
heirs  of  divers  lands  and  tenements  there  situate,  leaving 
the  said  John  him  surviving,  who,  after  the  death  of  his 
father,  was  duly,  according  to  the  laws  of  Scotlatid,  served 
heir  to  the  said  lands  and  tenements  of  the  said  Alexander, 
dnd  now  holds  and  enjoys  them  in  his  own  right;  he 
Aaving,  from  his  birth,  hitherto  dwelt  and  remained  in 
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1820.  and  Ireland  only  excepted ;  and  that  wherever  it  does 
prevail^  the  subsequens  matrimonium  does,  by  a  fictio 
juris,  by  that  presumptio  juris  et  de  jure,  which  cannot  be 
gainsaid,  have  relation  back  to  the  time  of  procreation, 
and  renders  the  child,  not  legitimatus  only,  but  to  all 
intents  and  purposes  legitimus.  Second,  this  being  the 
general  law  of  Europe,  ought,  by  the  comity  of  nations, 
to  prevail  here ;  for  this  is  a  question  of  personal  status, 
not  dependent  upon  any  municipal  law,  but  upon  in- 
ternational law,  and  must  be  decided  by  the  roles 
and  maxims  of  the  latter.  Now^  what  are  they  ?  Vin- 
niu8,  tit.  1,  ^'de  jure  personali,"  says,  "Status  est 
personcB  conditio  aut  qualitas,  qusB  efficit  ut  hoc  vel  illo 
jure  utatur,  ut  ^8se  liberum,  esse  servum,  esse  ingenuom, 
esse  libertinum,  esse  alieni,  esse  sui  juris.''  Huher,  in 
his  treatise  ''  de  conflictu  legum,"  B.  1 ,  tit.  3,  introduces 
this  subject  by  these  words : — "  ScBpe  fit  ut  negotia  in 
uno  loco  contracta,  usum  effectumque  in  diversi  locis  im- 
perii habeant,  aut  alibi  dijudicanda  sint ;"  and  then  pro- 
ceeds to  lay  down  three  rules  (two  only  of  which  are 
applicable  to  the  present  case),  by  which  to  determine 
how  far  the  law  of  one  country  ought  to  prevail  in  another, 
namely : — ^*  Leges  cuj  usque  imperii  vim  habent  intoa 
terminos  ejusdem  reipublics,  omnesque  ei  subjectos  ob- 
ligant,  neque  ultra."  And  again,  ^'  Rectores  imperiorum 
id  comiter  agunt,  ut  jura  cuj  usque  populi,  intra  terminos 
ejus  exercita,  teneant  ubique  vim  soam,  qu&tenus  nihil 
potestati  aut  juri  alterius  imperantis  ej  usque  civium  pr»- 
judicetur."  He  then  goes  on  to  apply  these  rules  to  the 
particular  subject  now  before  the  Court.  In  s.  8,  he  says, 
"  Matrimonium  p^rtinet  etiam  ad  has  regulas.  Si  li- 
citum  est  eo  Joco  ubi  contractum  et  celebratum  est,  ubique 
validum  erit,  effectumque  habebit,  sub  elLdem  exceptione, 
praBJudicii  aliis  non  creandi."  In  s.  9:  ^^Porro»  non 
tantum  ipsi  contractus  ipseeque  nuptise,  certis  locis  rite 
celebrates  ubique  pro  justis  et  validis  habentu,  sed  etiam 
jura  et  effecta  contractuum  nuptiarumque   in    iis  locis 
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recepta,  ubiqae  vim  suam  obtiuebunt/'     And  in  s.  12  :         i^^^* 
''  Ex  r^ulis  initio*  coUocatis  etiam  hoc  azioma  colligitur* 
Qualitates  peraonaks   certo  loco  alicui  jure  impressas^ 
abiqae  circumferri  et  personam  comitarii  cum  hoc  effectu 
at  ubivis  locorum  eo  jure  quo  tales  personsB  alibi  gaudent 
▼el  subjecti  sunt,  fruantur  et  subjiciantur/'   Undoubtedly, 
these  rules  and  anxioms  can  apply  here  in  those  cases 
only  where  our  own  law  recognises  the  existence  of  a  cor* 
responding  personal  status,  and  where  they  are  not  directly 
.qi^posed  to  our  own. settled  law;  they  could  not  therefore 
apply  to  the  personal  status  of  slavery,  which  is  unknown 
to  our  law :  but  there  are  several  instances  in  which  the 
laws  of  foreign  nations  have  been  allowed  to  operate  here. 
Lord  StoweU,  in  Dalrymplev.  Dalrymple(a),  said,  that  the 
question  being  entertained  in  an  Engli$h  Court,  must  be  ad- 
judicated according  to  the  principles  of  English  law  appli- 
cable to  such  a  case :  but  that  the  only  principle  applicable 
to  such  a  case  by  the  law  of  England  was,  that  the  validity 
of  Miss  Gordon's  marriage  rights  must  be  tried  by  re- 
ference to  the  law  of  the  country  where,  if  they  existed  at 
all,  they  had  their  origin.    That,  having  furnished  that 
principle,  the  law  of  England  withdrew  altogether,  and  left 
the  legal  question  to  the  exclusive  judgment  of  the  law  of 
Scotland.    Upon  the  same  principle,  it  has  been  held  that 
a  marriage  duly  solemnized  according  to  the  laws  of  the 
country  where  the  parties  were    domiciled,   cannot  be 
annulled  by  the  law  of  divorce  prevailing  in    another 
country.     Lolly's  case  (6),  recognised  by  Lord  Eldon,  in 
Tovey  v.   Lindsay  (c).      The  same  principle  of  comity 
between  nations,  has  been  adopted  by  this  country  with 
respect  to  other  contracts  made  in  foreign   countries; 
Feauberi  v:  Thurot{d);  Freenumlt  r.  Dedire{e);  Alvesr. 
Hodgson  (J");    Male    v.    Roberts  (g);    Inglis   v.   Usher^ 

(a)  2  Hagg.  58.    See  Lacon  v.  {d)  Free.  Cha.  207. 

Higgmty  D.  &  R/8  N.  P.  C.  38.  (0 1  P.  Wms.  429. 

W  Riiss.  &  Ry.  C.  C!  237.  \J)  ^  T.  R.  241. 

(c)  1  Dow,  117.  (^)  3  E«p.  163. 
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1826.         wo6d{a).     In  cases  of  bankruptcy,  also,  it  has  be^o  re- 
peatedly held  that  die  bankrupt  laws  of  one  country  are  to 
be  recognised  and  given  Effect  to  in  another;    Sill  v« 
Worswick  (b)  5  Hunter  v.  Potts  (e) ;  Richards  v.  Hodsan  (d) ; 
Potter  V.  Brown{e) ;  Burrows  y,  Jemino  (f).    Again,  the 
signerule  has  been  acted  upon  in  the  distribution  of  per- 
sonal property  in  cases .  of  intestacy,  where  it  has  been 
held  that  the  law  prevailing  in  die  country  where  the 
intestate  was  doniiciled'>  must  govern  the  distribution  of 
his  personal  property  in  this  country;  Gordon  v.  Gor^ 
^^ig)  I  Somennllev.  Somerville^h)  ;  Brodkv.  Barry  {i) ; 
Ryan  v.  Ryan  (j ) ;  Balfour  v.  Scott  (A).     Tlirdy  there 
have  been  two  cases,  upon  this  very  question  of  legitimacy, 
decided  in  the  House  of  Lords,  so  closely  resembling  the 
present,  as  to  furnish  a  veiy  strong  argument  by  analogy 
in  support  of  this  lessor  of  tl^ie  plaintiff  Is  claim,  and  to 
shew,  that  if  his  case  had  then  been  under  considera* 
tion,  the  decision  would  have  been  in  his  &vour.    The 
first  is  the  case  of  Sheddonv.  Patrkk(l)f  first  decided  in 
the  court  of  Session,  and  the  judgment  afterwards  affirmed 
in  the  House  of  Lords.  .  That  case  has  been  shortly  stated 
thus : — W,  Sheddon,  of  the  city  of  New  York,  in  America^ 
entered  into  a  regular  marriage,  according  to  the  law  of 
America'^  widi  a  woman  who  had  previously  borne  him  two 
children,  Willidm  and  Jane ;  and  he  died  a  few  dap  after- 
wards, leaving  an  estate  in  the  county  of  Ayr,  in  Scot* 
land,  not  disposed  of  by  will,  or  other  setdement.     Such 
marriage  had  not  the  effect  of  rendering  legitimate  the  chil- 
dren in  America.    It  was  held,  that  the  son  William  could 

(a)  1  East,  515.  (t)  2  Vesey  &  B.  127. 

ib)  1  H.  Bl.  665.  0)  2  Pliil.  332. 

(c)  4  T.  R.  182.  (k)  6  Bro.  P.  C.  550. 

Id)  4  T.  R.  187,  cited.  (0  Decided  in  1808.     Not  re- 

(e)  5  East,  124.  ported.  But  a  note  of  it,  as  aboye, 
(/)  2  Str.  733.  See  Mont.  Dig.      to  be  found  in  the  printed  case 

B.  L.  324,  cum  notis.  laid  before  the  House  of  Lords,  in 

(g)  3  Swanst.  400.  the  case  of  Strathmore  v.  Bowes, 
(k)  5  Vesey,  750. 
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Bot  inherit  the  Ayrshire  estate,  because  his  legitimacy  or 

iUegitiBQacy  njiBSt  be  determined  according  to  the  laws  of 

America,  where  his  parents  were  domiciled  and  himself 

bom,  and  by  the  laws  of  that  country  he  was  illegitimate. 

From  that  case,  two  conclusions    must    necessarily  be 

drawn  ;-HSffat>^  ihat .  the  iOonsequences  of  a  marriage.de* 

pend  nponj  and  are  contmlled  by,  the  laws  of  the  countty 

where  that  marriage  is  solemnized^  and  second,  that  a 

child  camiot.be  illegitimate  in  one  country,  and  legitimate 

in  another.    The  decision  in  that  case  has  been  reeog-** 

uiaed,  first,  by  Lord  Eldon,  in  Gordon  v.  Gordon  (a) ;  and 

since,  by  L(»ds  Eldon  and  Redeidide,  in  Struthmore  ▼« 

Bowei  (6).    The  facts  of  the  latter  case  were  these : — the 

late  Lord  Stratkmore  was  a  peer  both  of  England  and 

Scotland,  but  had  for  many  years  been  domiciled  in  Eng* 

land,  where  he  had  cohabited  with  a  woman  hy  whom  ht 

had  a'son.     Finding  himself  at  the  point  of  death,  he  for 

the  av'owed  purpose  of  making  his  son  legitimate,  married 

the  mother  according  ta  the  laws  of  England,  and  died 

the  following  day.    The  question  before,  the  House  of 

Lords  was^  whether  that  son^  bom  in  this  country,  of 

parents  not  then  married,  but  who  were  after  his  birth 

legally  naurried,  could  inherit  the  Scotch  title  and  estates ; 

and  it  was  decided  that  he  could  not :  because,  by  the  law 

of  the  country  where  his  parents  *were  domiciled  and  he 

was  bom,  t  the  sabseqnent  marriage  did  not  render  legiti-> 

mate,  childeen  born  before  marriage.-    Lord  Eldon  said,  he 

could  not  see  any- material  distinction  between  the  case  of 

the  claimdntrtiierfe  ktui  that  of  Sheidon  ;  and  Lord  Redes'* 

dale  said,F  the  law  ^t  attached  to  him  at  his  birth,  was 

the  law  of  England;  and,  after  referring  to  the  decision  in 

Sheddon  r*  Patrick,  added,  '^  So,  I  apprehend,  that  this 

child  was  bom  iUegittmate,  according  to  the  law  of  the 

country  in  which  he  was  horn^  according  to  the  condition  of 

the  mother  of  whom  he  was  born,  and  according  to  the 

(a)  3  Swanst.  400. 
(6)  Not  reported.    Decided  in  Dom.  Proc.  Mar.  1821 . 
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1826.  State  of  the  father,  who  was  at  the  time  a  person  un- 
questionably domiciled  in  England"  Now,  in  this  case, 
the  lessor  of  the  plaintiff  is  legitimate  by  the  law  of  the 
country  where  he  was  bom,  and  that  law,  not  only  con- 
siders him  legitimate  now,  but  as  having  been  so  at  the 
time  of  his  birth  ;  his  case,  therefore,  is  the  exact  converse 
of  the  cases  of  Sheddan  v.  Patrick,  and  Strathmore  v. 
Bowes :  and  it  follows,  that  if  the  claim  in  either  of  those 
cases  had  been  such  as  it  is  in  the  present,  it  would  have 
been  established  by  the  House  of  Lords.  Upon. the  whole, 
all  the  cases  and  authorities,  in  all  the  different  branches 
of  the  English  law,  in  which  this  question  has  come  under 
discussion,  seem  to  concur  in  laying  down  this  principle : 
that  the  law  of  the  country  in  which  a  man  is  bom  is  to 
be  referred  to  for  the  purpose  of  ascertaining  his  legitimacy ; 
that  if  he  is  once  legitimate  there,  and  by  that  law,  he  is 
legitimate  at  all  times,  and  in  all  places,  and  for  all 
purposes;  and  carries  with  him  into  whatever  country 
he  visits,  all  the  rights  that  appertain  to  legitimacy. 
Upon  this  principle,  therefore,  it  is  contended,  that  the 
lessor  of  the  plaintiff  in  this  case  is  entitled  to  recover. 

Caurtenajf,  conti&.  The  proposition  on  the  other  side, 
applied  as  it  is  to  a  question  of  freehold  right,  is  absolutely 
monstrous.  The  principles  and  incidents  of  feudal  tenure, 
out  of  which  the  whole  law  respecting  freehold  property 
emanates,  all  militate  against  it.  The  introduction  of 
foreign  laws,  and  the  decisions  of  fordgn  courts  in  the 
administration  of  English  laws,  would  be  productive  of 
incalculable  inconveniences,  and  inextricable  confusion. 
If  a  child,  made  legitimate  by  the  Scotch  law,  by  the 
subsequent  marriage  of  his  ^parents,  could  inherit  lauds 
in  England,  the  result,  according  to  the  alignment  on  the 
other  side,  must  be,  that  he  would  inherit  to  the  exclusion 
of  children  bom  in  England,  the  offspring  of  a  lawful 
intermediate  English  marriage.  That  argument  cannot 
be  maintained  in  any  of  its  bearings.      The  right  of 
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ipiheriting  Engtith  lands,  mnst  be  decided  upon  EngUsh        i896. 
princt|de8,  and  upon  Engluh  law ;  for,  as  Lord  Ccke  says      '^^' 
in  his  introduction  to  the  report   of  Caltnn*B  case  (a),  v. 

"qiuastio  joris,  concerning  freehold  and  inheritance  in  Vaedill. 
England,  is  only  to  be  decided  by  the  laws  of  this  realm." 
If  the  law  of  England  could  allow  the  law  of  the  country 
in  which  an  indiyidual  is  bom,  to  decide  the  right  of 
inheritance,  innumerable  innovations  and  inconsistencies 
would  ensue.  It  is.said  by  Paihier,  in  his  Trait^  du  Contrat 
de  Marriage,  part  6,  s.  4,  that  by  the  canon  4aw,  if.  a  man, 
during  the  life  of  his  wife,  marries  another,  and  the 
second  wife  is  in  bon&  fide,  that  is,  if  she  is  ignorant  of 
the  impediment  to  her  marriage,  although  her  marriage  is 
foid,  her  children  .are  legitimate.  Suppose  that  law  im- 
ported into  this  country ;  and  suppose  aman.haying  daugh- 
ters in  this  country,  to  go  abroad. where  the  canon  law 
prevails,  and  there  to  enter  into  such  a  second  marriage, 
and  have  a  son ;.  the  result  must  be,  that .  such  .son  being 
legitimate  in  the  country  where  he  was  bom,  would  be 
legitimate  in.  this  country  also,  and  would  inherit  the 
father's  lands  here,  to  the  exclusion  of  the  dau^iters. 
The  mere  statement  of  the  proposition  betrays  its  .  ab- 
surdity, and  is  at  once  an  answer  to  it.  Again — suppose 
an  EngKihman  to  marry  several  wives  in  a  country  where 
pcdygamy  is  allowed ;  each  marriage  would  be  valid  there : 
but  would  each  wife  be  entitled  to  dower  here  ? — Or  would 
the  children  of  each  be  legitimate  here  ?  Or,  suppose  the 
Pope,  by  dispensation,  to  sanction  an  incestuous  marriage ; 
would  die  issue  of  that  marriage  be  legitimate  here  ?  Or, 
suppose  a  converse,  a  marriage  between  first  cousins,  in  a 
country  where  such  a  marriage  is  illegal  and  the  issue  of 
it  would  be  illegitimate ;  would  such  issue  be  illegitimate 
and  disqualified  to  inherit  lands  here,  where  such  a  mar- 
«ge  is  l6gal  ?  ''  Possessio  firatris  de  fcedo  simpUci  facit 
sonxem  esse  heeredem,"  is  a  maxim  peculiar  to  the  law  of 
England;  but  would  the  son  of  a  second  marriage,  born 

(a)  7  Rep.  1, 4. 
VOL.  VIII.  o 
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1836.        fii  ct  country  where  that  insdiim  is  tmknowiii  inherit  lond^ 
in  this  ooantry#  to  the  exclusion  of  the  sister  of  the  whole 

m 

blood  ?  According  to  Voetius,  lib«  26,  tit*  7,  s.  4,  there 
wte  three  modes  of  rendering  legitimate  one  bom  illegiti- 
mate ;  namely,  "  per  oblationem  curitt ;  pet  subsequens 
matrimonium ;  et  per  rescriptum  principis/'  Why'shoold 
any  one  of  these  modes  be  less  influential  than  the  others  ? 
Why,  if  a  child  rendered  legitimate  per  subsequens  matri- 
monium, may  inherit  lands  in  England^  should  not  the* 
same  priyilege  extend  to  one  rendered  legitimate  per  obla- 
tionem curioe,  or,  per  rescriptum  principis  ?-**Yet  it  would 
hardly  be  contended,  even  on  the  other  side,  that  a  child 
could  inherit  in  the  latter  instances.  The  whole  foun- 
dation of  the  argument  for  the  lessor  of  the  plaintiff,  is 
the  supposed  necessity  of  recognising  in  this  country  the 
peTEKmal  statiss  of  every  person  who  comes  into  k.  That 
can  only  be  done  when  the  status  contended  for  is  one 
consistent  with  the  laws  of  this  country.  In  the  present 
case  it  cannot  be  done  without  letting  in  the  civil  law 
with  all  its  absurdities  and  immoraUties,  to  the  subversion 
of  all  our  own  institntioas,  civil,  religious,  and  poKtioal. 
The  civil  law  has  various  gradations  of  illegitimacy ;  are 
they  to  be  introduced  into  the  law  of  England  f — And  if 
so,  how  are  those  gradations  to  be  fixed,  and  where  is  the 
line  to  be  drawn  7  Lord  Coke^  indeed,  says^  in  Co.  Lkt., 
244  a,  ''  I  read  in  Fleta,  that  there  be  three  kinds  of 
bastardsi  viz.  manser,  nothus,  and  spurius,  which  are  de^ 
scribed  in  two  old  verses : — 

*  Manseribtis  scortum,  notho  meecfatis  dedh  ortum ; 
Ut  seges  €  spicA,  ac  spanm  est  ab  unicA.' 

**  But,''  he  adds,  ''  we  term  them  all  by  the  name  of 
bastards,  that  be  born  out  of  a  lawful  marriage."  Accord* 
ing  to  Huber  and  Vinnkis,  slavery  is  a  personal  status 
which  accompanies  a  man  everywhere;  but  it  has  been 
more  than  once  decided,  that  such  a  status  cannot  be 
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reeogniMd .  ia  Engl^ind*  Somer$^'s  case  (a);  Forbes  r.  ^^26. 
Codir«i9f  (b).  If  the  comity  of  nations^  which  has  been 
80  much  relied  upon,  could  not  be  allowed  to  aanctioa  a 
law  prevailiDg  in  a  Britiih  colony,  how  can  it  be  allowed  Vardili.. 
to  sanction  a  law  preyaiKng  in  an  independent  nation  ? 
Both  .are  inconsistent  with  our  existing  laws;  both  are 
contraty  lK>.the  spirit  of  our  ciyili  religious,  and  political 
institutions:  and  both,  tb^refbrci  are  to  be  rejected  as 
4ee|>  ^Xkd  dangerous  innovations.  The  statute  of  Merton 
is  of  itself  deeic|ive  to  shew  what  is»  and  ever  has  been,  the 
law  of  England  on  this  subject.  That  was  not,  as  it  has 
been  deapribedya  mere  refusal  on  the  part  of  the  parlia- 
ment, to  make  a  new  law  y  but  a  declaration  on  the  part 
of  the  parliament, of  what  t^e  then  existing  law  was.  It 
is  thi»: — ''To  the.  king's  writ,  of  bastardy,  whether  one 
beii^  bom  before  matrimony  may  inherit  in  like  manner 
as  he  that  is  bom  after  matrimony,  aU  the  bishops  an- 
sweied^  That  they  would  not,  nor  could  not  answer  to  it^ 
because  it  was  directly  against  the  common  order  of  the 
chun^.  .  And  all  the  bishops  instanted  the  lovds^  that 
tkey  would  consent  that  all  such  as  were  bom  afore  ma- 
trimony .shcwdd  be  legitimate,  as  well  as  they  that  be  bom 
nithiu:  matrimony^  as  tp  the  succession  of  inheritance^ 
forasmuch  ae  the  church  ^ccepteth  such  for  legitimate. 
And  ^1  $he  earls  and  barons  with  one  voice  answered. 
That  they  would  not  chapge  the  laws  of  the  realm,  which 
hitherto  have  been  used  and  approved/'  Lord  Cohe^  in 
bis  aeoond  Institute,  p.  97,  after  mentioning  the  canon^ 
which  the  prelates  had  thus  endeavoured  to  convert  into  a 
law,  says,  "  Of  this  c^non,  or  constitution,  Glanvill  writeth 
,  thus  (c)  ^ '  Orta  est  quaastio,  si  quia  antequampater  matrem 
suam  desponsaverat  fuerit.gpnitus  vel  natus,  utrum  talis 
fikas  sit  l^timus  hssres,  cum  pootea  matrem  suam  de- 
speopaverat:  et  quidem  licet  secundum  canonea  et  leges 
Reraanaa  talis  filius  sit  legitimus  heeres,  tamen  secundum 

(a)  Loft,  1.    Ho.  St  Tr.  voL  X3U      448. 
p.  1.  (c)  Glan.  lib.  7,  c.  15. 

(6)  Ante,  vol.  iii,  679. 2  B.  &  C.  ' 

o  2 
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1826.        jus  et  consuetudinem  regni  nallo  modo  tanquam  hceres,  in 
^'^^^^'^^      hsereditate  sustinetar,  vel  hsereditatem  de  jure  regni  petere 
V.  potest.'    And  herewith  do  agree  not  only  other  ancient 

Vardill.  authors,  but  the  constant  opinion  of  the  Judges,  in  all 
succession  of  ages  ever  since,  of  the  ancient  law  of  £ng- 
land.**  He  *then  cites  as  his  authorities,  Bracton,  lib.  5, 
416 ;  !FJeta,  lib.  6,  c.  38 ;  Fariescue,  c.  39 ;  and  1 1  Assize, 
p.  20.  He  then,  p.  98,  mentions  the  case  of  William  the 
Conqueror,  in  terms  clearly  expressive  of  his  opinion  that 
it  was  perfectly  immaterial  whether  the  child  was  bom, 
and  his  parents  married,  in  a  foreign  country,  or  in  £ng- 
land:  for  he  says,  '^^  Some  have  written,  that  WHUam  the 
Conqueror  being  born  out  of  matrimony,  Robert,  his  reputed 
father,  did  after  marry  Arlot,  his  mother,  and  that  thereby 
he  had  right  of  the  civil  and  -canon  law :  but  that  is  contrft 
legem  Angliae,  as  here  it  appeareth.^  Having  previously 
observed,  p.  97,  '*  how  dangerous  it  is  to  change  an  an- 
cient maxim  of  the  common  law,*'  he  adds,  p.  98,  "Our 
common  laws  are  aptly  and  properly  called  the  laws  of 
England,  because  Aey  are  appropriated  to  the  kingdom  of 
England,  as  most  apt  and  fit  for  the  government  thereof, 
and  have  no  dependency  upon  any  foreign  law  whatsoever ; 
no,  not  upon  the  civil  or  canon  law,  other  than  in  cases 
allowed  by  the  laws  of  England:  therefore  foreign  prece- 
dents are  not  to  be  objected  against  us,  because  we  are  not 
subject  to  foreign  laws."  In  Selden^s  Fleia,  c.  9,  s.  2, 
two  causes  are  assigned  for  the  opposition  of  our  ancestors 
to  the  introduction  of  the  civil  law :  '^  Altera  est,  juris 
Ccesarei  apud  majores  tunc  nostros  (qu&  r^men  publiouim 
illud  omnino  spectaret)  aperta  etpublica  improbatio:  al- 
tera, juris  Anglican],  quod  commune  vocitamus,  ejusdem- 
que  principiorum,  qu&  gentis  hujus  genio  ab  intim&  anti- 
quitate  adaptata  sunt,  singularis  ffistimatio,  atque  inde, 
nee  immerito,  in  eodem  adbadsio  constans  et  san^  perti- 
nax."  It  is  said,  that  legitimacy  being  a  personal  status, 
accompanying  a  man  wherever  he  goes,  and  the  lessor  of 
the  plaintiff  being  legitimate  in  his  own  country,  he  is 


EAPTEK   TERM,   SEVENTH   GEO.    IV.  197 

legitimate  ever3rwhere,  and  may  inherit  lands  in  this  1325. 
country ;  or,  in  other  woids^  the  whole  of  the  argument  on 
the  other  «de  may  be  reduced  to  the  following  syllogism : 
— ^  He  who  is  Intimate  in  England^  may  inherit  lands 
in  England — legitimacy  is  a  personal  status  which  accom- 
panies a  man  eyerywhere — therefore,. he  who  is  legitimate 
in  Scotland,  may  inherit  lands  in  England.'^  This  is 
plausible  in  appearance,  "but  perfectly  fallacious  in  fact* 
The  major  premise  is  false ;  therefore  the  conclusion  can- 
not f<dIow.  It  is  not  true  that  mere  Intimacy  according 
to  the  Engttsh  law,  will  entitle  a  man  to  inherit  lands  in 
England:  he  must  be  not  only  legitimate,  but  he  must  be 
bom  in  lawful  wedlock ;  he  must  have  a  perfect  capacity 
to  inherit,  which  mere  legitimacy  does  not  confer :  and, 
therefore,  even  if  legitimacy  is  a  personal  status,  which 
accompanies  a  man  eyerywhere,  non  sequitur  that  a  capa- 
city to  inherit  lands  is  such  a  personal  status.  The  right 
of 'inheritance  is  not  a  personal  right,  absolutely;  it  is 
only  personal;  sub  modo ;  that  is,  subject  to.  the  re^tricr 
tiiffiDB  and  conditions  of  the  feudal  law.  VoeHus^  as  has 
been  already  mentioned,  states  three  modes  by  which 
those  who  were  by  birth  illegitimate,  may  be  rendered  le- 
gitimate; but  in  lib.  3,  tit.  **  Digressio  de  feudis,''  s.  66,  he 
says, ''  Jure  tamen  feudali  nulU  alH  quam  legitime  nati,  ad 
feudalemTeniuntsuccessionem,  adeoque  exclusi  omnino  na- 
tnrales:"  shewing  that  mere  legitimacy,  and  a  perfect  capa- 
city to  inherit,  are  two  distinct  and  independent  qualities. 
The  feudal  law  is  local,  and  the  right  to  inherit  under  it  is  * 
peiBonal  only  so  far  as  that  law  designates  the  person  who 
shall  have  that  right.  An  absolute  personal  right  accom- 
panies the  person  everywhoe,  and  gives  him  an  absolute 
dominion  over  it,  independent  of  the  law ;  but  the  right 
to  inherit  land  is  local  and  conditional ;  a  mere  right  to 
hold  the  land  subject  to  the  conditions  of  the  local  law. 
Feuds  were  not  originally  hereditary ;  inheritance  under 
the  feudal  law  was  nothing'  more  than  a  new  admission  to 
the  fee.    All  the  incidents  of  feudal  tenure,  as  relief,  pri- 
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1886.        mer  Beisin,  8cc.,  shew  that  H  is  not  a  personal,  but  a  mixed 
right;  a  right  regulated^  not  by  the  personal  statdfi^  but 
by  the  lex  loci  rei  sitae  (a).    There  are  inany  instances  in 
which  our  own  common  law  gives  way  to  our  &^m  local 
jurisdictions ;  and  ^hererer  there  is  a  conflict  between  the 
two^  the  lex  loci  prevfdls.    By  the  common  law  the  liii8» 
band  cannot  be  tenant  by  the  curtesy,  unless  there  has 
been  issue  bom  of  the  marriage;  by  the  iM  of  gavel- 
kind, that  is  perfectly  immaterial.     By  the  common  law 
the  eldest  son  inherits  all  the  land ;  but  borough^Bnglish 
lands  descend  to  the  youngest  son,  tihd  ^velkind  lands  to 
all  the  sons  together.    Many  other  instances  might  be 
cited,  but  the  result  of  them  all  is  this :  that  feudal  inhe- 
ritance is  a  mere  matter  cf  contract,  falling,  therefore, 
within  the  general   rule,  that    every  contract  must    be 
construed    according  to   the  law  of  the  place  where  it 
is  to  take  effect.     Maddox,  in  his  Formulare  AffgUcar- 
num,  says,  that  feuds  are  made  hereditary  by  the  use  of 
the  words  "hcBredibus  suis;*'  and  ''heeres,"  according  to 
the  definition  of  Lord  Coke,  is  one,  *'  ex  justis  nupitw 
procreatus.*'    No  one  who  does  not  satisfy  Chat  description, 
which  the  lessor  of  the  plaintiff  certainly  does  not,  can 
come  within  the  contract ;   for  the  contract  must  be  <eon* 
strued  as  between  the  king  and  the  subject :  and  as  all 
feudal  grants  were  originally  made  by  the  king,  and  he 
has  a  direct  interest  by  reason  of  his  right  in  cases  ef  es- 
cheat, it  must  be  construed  most  in  his  favour.     Heine  the 
Court  stopped  him,  and  desired  to  hear 

Tindal,  in  reply.  The  inconveniences  and  dangers  at- 
tributed to  the  recognition  of  a  foreign  law  in  the  present 
case,  are  the  mere  creatures  of  the  imagination :  they  can 
never  occur  in  fact.  The  extreme  cases  put,  of  a  claim  to 
dower  by  several  wives  married  where  polygamy  exists,  or 
of  a  claim  to  inheritance  by  their  several  sons ;  of  a  de- 
scent of  land  to  a  brother  of  the  half-blood,  or  to  the  eon 

(a)  Sec  2  BI.  Comm.  c.  4,  pp.  55,  et  seq. 
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of  a  second  wife  marrying  in  faonii  ftda  in  the  lifetiiae  of  the        tsae. 
first ;  have  reaMy  no  applieation :   hecauae  they  ai^  all 


Doe 
eases  in  direct  violatioii  of  the  established  laws  of  this  v. 

country.  All  that  is  asked  tor  die  lessor  of  the  plaintiff;  ^'^^i^i'^ 
is  the  recognitioii  of  tiie  status  of  marriage  and  legiti- 
macy, so  far  as  they*  are  received  and  recognised  in  every 
eth^  state  throughout  Europe.  It  is  admitted,  that  a  mar- 
riage valid  by  the  law  of  Scotland,  is  recognised  as  valid 
by  the  }aw  of  England :  tqpon  what  sound  principle  oaa  it 
be  maintained  that  the  consequence,  of  auch  a  marriage, 
namely,  the  legitimacy  of  the  issue,  shall  not  be  recognised 
also?  Legitimation  per  subsequens  matrimonium,  and, 
per  reseriptum  principis,  have  been  represented  as  stand- 
ing upon  the  same  footing;  whereas  the  effect  of  the 
ktt^  is  merely  to  release  to  the  bastard  a  portion  of  that 
inheritance  which  was  otherwise  forfeited  to  the  prince* 
Neither  is  the  quotation  from  the  ^*  Digressio  de  feudis,"  of 
Yoetiugf  any  authority  against  the  lessor  of  the  plaintiff*; 
it  proiMB  too  much ;  for,  the  feodal  law  extended  to  Scot- 
land, where  parsons  not  legitime  nati,  do  inherit  if  made 
l^^mate  per  subsequens  matrimooium;  ther^we,  it 
proves,  that  persons  in  the  situatioii  of  the  lessor  of  the 
plaintiff',  are  considered  as  legitime  nati  in  Scotland.  So, 
the  passages  died  from  OlanmU,  Fleta,  and  Bracton,  and 
sanctioned  by  Lord  Coke,  apply  exclusively  to  the  kw  of 
Emgland,  and  only  shew  that  a  child  bom  in  Englaad  out 
of  lawful  wedlod^,  cannot  be  legitimated.  It  is  agreed  on 
both  sides,  that  the  peiwm  to  inherit  is  die  eldest  son  ^'«x 
justis  nuptiis  procreatus ;"  the  only  question  is,  which  is 
that  son?  The  only  argument  is,  that  the  laws  of  the 
oouBtry  where  the  parents  we«  domiciled,  where  the  son 
was  bom,  and  where  the  mairiage  was  solemnised,  ought 
to  d^de  that  question.  It  is  submitted,  that  the  argu* 
ment  has  not  been  reluted  by  any  thing  that  has  been  ad- 
vanced on  the  part  of  the  defendioit.  Where  the  course 
«f  descent  is  governed  by  the  local  law,  as  in  the  cases  put 
#f  gavelkiod  and  borough-English  lands,  the  foreign  Idw, 
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1826.  undoubtedly,  would  not  be  admissible,  because  it  would  go 
to  alter  that  course  of  descent ;  but  here  the  course  of 
descent  is  admitted :  and  the  foreign  law  would  go  no 
farther  here  than  to  point  out  who  is  the  person  satisfying 
the  description  of  him  according  to  that  course  of  descent. 
The  question  in  this  case,  is  a  question  of  fact,  and  ought 
to  be  decided  by  eyidence  of  the  law  prevailing  in  the 
country  where  the  facts  that  gave  rise  to  the  question 
occurred.  ix>//ys  case  (a) ;  Dalrymphy.  Daliyn^le  {b}; 
Reeding  v.  Smith  (c). 

Abbott,  C.  J. — ^This  case  has  been  argued  with  great 
leamingand  ability  on  both  sides,  but  the  impression  which 
I  received  upon  the  first  reading  of  the  special  verdict,  has 
not  been  altered  by  any  thing  which  has  been  urged  on 
the  part  of  the  lessor  of  the  plaintiff.  The  short  question 
is,  who  is  the  heir  to  lands  in  England  ?  The  rule  that 
personal  property  does  not  follow  the  lex  loci  rei  sitee,  but 
does  follow  the  lex  loci  domicilii,  has  never  yet  been 
extended  to  real  property ;  nor  have  I  found  in  any  of  the 
decisions  in  Westminster  HaU,  any  dictum  that  gives 
countenance  to  the  opinion  that  it  ought  to  be  so  extended. 
It  has  been  said  that  there  are  two  cases  decided  in  the 
House  of  Lords,  from  which  it  inay  be  inferred  that  such 
an  opinion  prevailed  in  that  house ;  it  is,  therefore,  a 
satisfaction  to  me  to  know  that  the  present  case  comes  be- 
fore this  Court  in  such  a  shape  as  to  enable  the  lessor  of 
the  plaintiff  to  obtain  the  judgment  of  that  high  tribunal 
upon  it,  if  he  shall  tliink  fit/  or  be  advised,  so  to  do. 
There  being  no  authority  for  saying  that  the  inheritance 
of  land  follows  the  law  of  the  domicile  of  its  owner,  I  am 
of  opinion  that  it  must  be  understood  to  follow  the  law  of 
the  place  where  the  land  itself  is  situated.  Land  has  a  place 
and  a  situation  :  personal  property  has  no  locality ;  and  I 
think  it  not  correct  to  say,  that  in  the  distribution  of  per- 
sonal property,  the  law  of  JSngfanii  gives  way  to  the  law  of  a 

(a)  Ru8S.  &  Ry.  C.  C.  237.      {b)  2  Hagg.  106.  (c)  2  Hagg.  385. 
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foreign  eoimtiy,  but  that  it  is  part  of  the  law  of  EMgkmd 
that  personal  property  shall  follow  the  lex  domicilii  of  its 
owner.     That  being  so,  the  question  is,  whether  a. person 
bom  out  of  England,  can  inherit  land  in  England,  who 
could  not  have  inherited  it  if  he  had  been  bom  in  JBiig- 
land  ?    That  the  descent  of  land  in  England  follows  the 
law  of  the  place  of  its  situation,  is  evidenced  by  the  dif- 
ferent customs  prevailing  in  different  counties  and  manors : 
is  there,  then,  any  authority  for  saying  that  the  law  of 
England,  with  r^ard  to  any  lands  in  England,  is  to  adopt 
the  laws  of  a  foreign  state  ?    We  are  not  entirely  without 
aifthmty  upon  *^this  point.    We  have  the  celebrated  Sta- 
tute of  Merton,  by  which  it  appears  that  the  bishops 
of  that  day  sought  the  consent  of  parliament  to  the  in- 
tioduction  of  the  very  law  for  which  the  lessor  of  the 
pfauntiff  now  contends;  and  were  refused  in  language 
which  has  been  always,  remembered  and  ftequently  rer 
peated.     It  is  said,  that  language  should  be  considered  as 
c<Mifined  to  marriages  and  births  in  England:  but  there 
were  at  that  time  foreign  possessions  belonging  to  the 
crown  of  England,  and  persons  bom  there  were  not  aliens : 
therefore,  I  see  no  reason  for  confining  the  language  of  the 
statute  within  the  narrow  compass  suggested  in  argument. 
Having  that  authiurity  before'  me,  and  finding  nothing  in 
our  law  books  to  confirm  a  contrary  doctrine  (and  indeed 
in  Brodie  v.  Barry  (a),  there  is  a  dictum  of  the  Master  of 
the  Rolls  in  favour  of  it),  I  think  we  should  not  be  war- 
ranted in  giving  effect  to  the  Scotch  law  legitimating  the 
child  by  the  subsequent  marriage  of  thei  parents.    It  is 
not  at  all  contrary  to  our  law  to  hold  that  a  for^gn  mar- 
iiage,  wherever,  and  in  whatever  manner  solemnized,  is 
valid,  for  the  EnglUh  law  adopts  the  laws  of  all  Christian 
countries  as  to  marriage ;  but  it  by  no  means  follows  that 
we  are  to  adopt  all  the  consequences  of  such  marriages, 
which  are  allowed  in  foreign  countries  :  it  is  enough  for  us 
to  adopt  those  consequences  which  follow  marriages  law- 

(a)  2  Ves.  &  Bea.  127. 
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1826.  Mly  Bolenmiaed  in  oar  own  oomitry.     Upon  thia  short 

^f^j^  ground,  I  am  of  opinion  diat  judgment  should  he  given  for 

V.  the  defendant. 


Varull. 


Baylist,  J. — I  entirely  agree  with  my  Lord  Chief 
Justice  in  his  view  of  this  ease.  I  admit  that  the  lex  loci 
is  to  regulate  the  question  of  marriage;  bat  whether, 
when  we  have  established  the  validity  of  a  marriage,  all 
the  eonsequenoes  which  attach  upon  the  marriage  in  a 
foreign  country,  are  also  to  be  allowed  to  attach  upon  it 
here,  is  a  totally  different  question,  and  I  think  must  be 
atiswered  in  the  negative.  In  my  opinion  the  right  to  the 
inheritance  of  land  depends  upon  the  heritable  character 
and  quality  of  the  land,  and  not  upon  any  personal  status 
of  the  individual.  We  have  various  descriptions  of  tenure 
in  this  country,  and  the  question  in  each  is,  who  is  **  heeres,*' 
according  to  fSit  law  of  England  ?  If  the  land  is  of  gavel- 
kind tenure,  it  descends  to  all  the  sons  together ;  if  it  is  in 
borough^Bnglish,  it  descends  to  the  youngest  son ;  each 
according  to  the  descendible  quality  of  Ae  famd,  not  the 
personal  status  of  the  individual.  The  common  deecrip* 
tion  o{  tenure,  is  the  tenure  in  socage,  and  the  question  is, 
what  is  the  descendible  quality  of  land  held  in  socage, 
and  who  is  the  haeres?  It  seems  to  me,  that  we  need  go 
no  further  than  the  statute  of  Mttion  for  a  clear  and 
satisfactory  answer  to  tiiat  question.  That  statute  is 
entitled,  '^  He  is  a  bastard  that  is  bom  before  the  marriage 
of  his  parents;"  not  restricting  it  to  persons  bom  in 
England:  but  applying  it  generally  to  all  persons  bom 
out  of  wedlock^  wherever  born.  Since  that,  there  have 
been  various  acto  of  pariiament  passed  for  the  purpose 
of  giving  to  persons  bora  out  of  England,  the  same  right 
of  inheritance  which  they  would  have  had  if  bora  in 
England.  Such  are  the  statutes  of  25  Edw.  3,  st  2 ; 
and  7  Ann.  c.  6,  s.  3.  The  object  of  the  present  ejectment 
is  to  give  the  lessor  of  the  plaintiff,  a  person  bora  out  of 
England^  a  right  which  he  could  not  have  had  if  he  had 
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been  born  in  England.    In  stating  a  descent  in  a  real 

action,  it  is  not  sufficient  to  say  that  the  lands  descended 

to  "il.  B.,  filio  prime  ;**  you  must  say,  "filio  primo  ef         'V. 

haredi.*'    Now  no  person  can  describe  himself  as  son  and      Vardill. 

heir,  whom  the  law  of  the  land  does  not  recognise  as  heir ; 

and  that,  according  to  Lord  Co^s  definition,  is  one  **  ex 

justis  nuptiis  procreatus  :'^  but  iiie  lessor  of  the  plaintiff 

does  not   answer  that  description,  therefore  he   cannot 

recover  in  this  action. 

HoLBOTjD,  J. — Much  as  the  question  in  this  case  has 
been  esimnded  in  argument,  it  appears  to  me  to  lie  within 
a  very  narrow  compass.    This  is  a  case  to  be  deternuned 
entirely  upon  the  law  of  England.    Dalrymple  v.  Dalr 
ryu^,  is  undoubtedly  applicajble  tp  the  present  case,  but  m 
my  opinion,  it  is  an  authori^  in  fayoor  of  the  defen<^t 
Lord  Stowell  there  said,  that  the  question  besing  leiatCDr- 
tained  in  an  English  Courts  must   be  adjudic^Jted  w- 
cording  to  the  principles  of  English  law.    Upon  a  ques- 
tion al  marriage,   the   law  of  the  country  wh^re  Hm 
marriage  is  solemnized  is  to  prevail^  ^d  is  to  be  .a4Qpited 
as  a  part  of  the  law  of  England ;    and  the  same  rule 
applies  to  the  distribution  of  personal  prcqper^,  which 
the  law  of  England  r^^ates  according  to  the  lex  domi- 
dlii  of  the  intestate.     But  J  know  of  no  authority  which 
says  that  the  same  rule  applies  to  the  inheritance  pf  real 
property;    and  upon  principle,  it  appears  to  me^   that 
there  the  lex  loci  rei  sitae,  and  that  only,  must  apply.    By 
the  law  of  Englafid,  I  take  it  that  legitamacy  ak>ne  i»  not 
sufficient  to  make  a  person  heir  to  lands  in  soci^,  but 
that  it  must  be  a  legitimacy  sub  modp ;  such  ;an  heir 
must  be,  not  only  the  eldest  son,  but  be  must  be  the 
eldest  son  bom  after  marriage :  and  as  the  lessor  of  the 
plaintiff  does  not  fill  that  character^  I  think  he  cannot 
n'ftintain  this  action. 

LittiiEdai;e,  }.,  concurred. 

Judgment  for  the  defendant. 
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1826. 
Saturday, 

6ih  May.  Fbnnell  and  another  v.  Ridlbb. 

The  statute  ASSUMPSIT  on  the  warnmty  of  a  hone.    Plea,  non 

7  «<  for  the'  asBumpsity  and  issue  thereon.    At  the  trial  before  Park, 

better  obsor-  j.^  at  the  Warwickshire  summer  assizes,  1826,  it  appeared 

Lord'8-day/'  ^cit  the  plaintiffs  were  horse-dealers,  and  the  defendant 

applies  to  ^n  innkeeper,  and  that  the  contract  was  entered  into,  and 

prtvate  as  well  r    ' 

as  public  con-  the  warranty  given,  on  a  Sunday,  in  the  defendant's  yard, 
fore*  'a^^^  ^^  8**®*  ^^  which  were  closed,  and  in  the  presence  of  the 
iImZt  cannot  parties,  and  their  respective  servants  only.  It  was  ob- 
a^on  upon  a  J6<^^  ^^  the  defendant,  that  the  contract  having  been 
privafe  con-  made*  on  a  Sunday,  was  within  the  statute  29  Car.  2,  c. 
sale  and  war-  7,  and  void ;  and  that  the  action,  therefore,    was  not 

ranty  of  a  maintainable :  while  for  the  plaintiff  it  was  insisted,  that 
norse,  if  made  ^ 

on  a  Switk^.     the  transaction  having  been  conducted  entirely  in  private, 

the  case  did  not  come  within  the  operation  of  the  act  of 
pailiadient.  The  learned  Judge  directed  the  jury  to  find 
for  the  plaintifis,  and  they  did  so.  A  rule  nisi  for  a  new 
trial  having  been  obtained  in  Michathnas  term  last, 

Clarke  shewed  cause.  This  is  not  a  case  within  the 
statute  29  Car.  2,  c.  7.  There  was  no  labour  performed, 
nor  any  public  exercise  of  worldly  business,  within  the 
meaning  of  the  act.  The  only  object  of  the  act  was 
to  preserve  public  decency  and  the  public  observance 
of  the  sabbath,  by  preventing  the  open  exercise  of 
worldly  callings  on  that  day :  and  in  that  view  of  it, 
its  spirit  and  object  have  not  been  violated  in  the 
present  case.  He  cited  Drury  v.  De  la  Fontaine  (a),  and 
Bhxsame  v.  WiUiami  (6),  as  authorities,  in  point. 

iidbnu,  Seijt.,  with  whom  was  Balguy,  contrit.  This  is  a 
case  within  the  statute.  The  plaintiffs  were  in  the  exercise 
of  their  ordinary  calling,  and  whether  that  was  done  pub- 

(a)  1  Taunt.  156.  (b)  Ante,  vol.  v.  82.    3  B.  &  C.  382. 
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licly  or  privately  iff  quite  immaterial.  Both  the  cases  cited  1326. 
are  essentially  different  from  the  present.  In  the  first,  the 
statate  was  not  violated  by  either  of  the  parties,  for  neither 
at  them  was  in  the  exercise  of  his  ordinary  business  or 
worldly  calling ;  here  the  plainti£b  were :  in  the  second, 
the  action  was  brought  by  the  party  who  had  not  offended 
against  the  statute*  and  who  was  ignorant  of  the  other 
party  having  done  so ;  here  the  action  is  brought  by  .the 
offending  party. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  this  day  delivered  by 

Batlet,  Jw — ^This  case  came  before  the  Court  (on  that 
occasion  consisting  of  my  brothers  Hohoyd  and  lAiiUdak, 
and  myselOf  upon  a  motion  for  a  new  trial.  It  was  an 
action  upon  the  warranty  of  a  horse ;  the  plaintiffs  were 
horse-dealers  by  business :  and  the  horse  was  purchased, 
and  the  warranty  given,  upon  ^Sunday.  The  only  ques- 
tion  was,  whether:  the  transactitm  was  within  the  statute 
29  Car.  2,  c.  7,  so  as  to  render  the  contract  illegal  and 
void,  and  thereby  to  bar  the  plaintiffs  from  maintaining 
the  action.  Now  that  is,  "  An  Act  for  the  better  Obser- 
vation of  the  LordVDay;''  it  directs,  generally,  that 
eveiy  pemn. shall  on  every  Lord's-day  apply  himself  to 
the  observation  of  the  same  by  exercising  himself  in  the 
duties- of  piety  and  true  religion,  ^nhhcly  and  prwately : 
and  then  enacts,  particularly,  that  no  tradesman,  artificer,  . 
woriunan,  labourer,  -  or  other  person,  shall  do  or  exercise 
am/  :worldly.  labour y  butmess,  or  work  of  their,  ordinary 
catting  on  Ae  Lord's-day,  except  works  of  necessity,  or 
charity.  That  the  purchase  of  a  horse  by  a  horse- 
dealer  (as  the  plaintiffs  in  this  case  were  proved  to  be),  is 
an  exercise  of  the  business  of  Us  ordinary  calling,  no 
human  being  can  doubt ;  and  is  there  any  thing  either  in 
the  terms  or  the  spirit  of.  this  act  .of  parliament  which  can 
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Idle  mA  a  pukchAsebdl  of  its  opecation?  The  tpirit 
of  the  lUSt  is  to  adranoe  th^  iiulerests  of  reIigioD>  and  to. 
dfsiw  men'a  thoughts  kom  their  worldly  concemB,  and 
direGt  theidto  the  offices  of  devotion  and  piety;  it  camiot^ 
therefore^  be  conatnied  accovding  to  its  spirit,  unless  it  is 
eoMtrued  so  as  to  check  the  career  of  worldly  pursuits^ 
Is  there  any  thnig  in  its  terms  inapplicable  to  the  present 
case  ?  It  does  not  indeed  apply  expsessly  to  ail  perscxis, 
but  to  such  only  as  have  some  ordinary  calHng :  and  the 
introduction  of  die  word  ''  business/'  between  the  words 
**  labour"  and  ''  work/'  might  raise  the  question  whether 
it  included  every  description  of  the  business  of  a  man's 
ordiolity  ealKiig*  ot  wlsether  it  was  not  confined  to  saeh  as 
was  manual,  and  so  conducted  as  to  be  necessarily  before 
tbd  public  ^ye.  Bat  it  is  obfioue  that  the  most  effec^tual 
mode  to  ptomcVte  public  decency  is  by  the  regulation  of 
private  conduct)  and  there  is  nothing  in  the  act  to  skew 
that  it  was  passed  exelnslVeiy  for  the  promotion  of  publio 
decency,  and  not  for  the  regulation  of  private  conduct ; 
and  though  I,  for  one,  certainly  expressed  some  doubts 
upon  this  point  ion  the  case  of  Blatrsome  y.  WUKams,  1  aa 
now  satisfied,  upon  mere  mature  consideration,  that  it 
would  be  a  narrow  eonstmction  of  theact,  and  a  constnas«> 
tiott  contrary  to  its  spirit,  to  give  it  such  a  restrictieii. 
**  Labour''  may  be  private,  and  not  meet  the  public  eye, 
and  may,  therefore,  not  ofiend  against  public  deceney; 
but  it  is  neverthdess,  labour,  and  equally  interferes  with 
the  perfinrmance  of  a  man's  religious  and  spiritual  duties : 
and  the  same  may  be  said  of  ^'  business/'  and  of  *^  woHl/' 
Each  may  be  public,  and  offend  public  Jecency  by  meeting 
the  public  eye :  each  may  be  private,  and  concealed,  and 
so  fer  less  objectionable.  But  there,  is  nothing  in  the 
position  of  the  wofd  ^^  business,"  between  the  words 
*' labour"  and  ^  work"  which  incur  opinion  can  wammt 
our  giving  to  that  word  any  other  than  its  general  and 
ordinary  meaning ;  and  it  seems  to  us,  therefore,  that  every 
description  of  labouri  business,  or  work,  whether  pubHc>  or 
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priTaie,  which  is  haAj  port  of  thg  ordiiniy  oalUng  of  a  leao. 
tmdesntaD,  artificer,  workman,  labourer,  or  other  pexBcm,  ia 
within  the  prohibition  of  the  statute.  The  introdactoiy  V. 
pert  of  the  statute  eospreaely  directs,  that  eveiy  person  shaH  Ridler. 
on  drery  Lord's-daj  apply  himself  to  the  observation  of  the 
same,  by  exerdsmg  himself  in  the  duties  of  piety  and  tme 
rd^poD,  publicly  and  priimtefy ;  it  is,  therefore,  perfectly 
clear  that  its  objeet  was  the  rqpihition  of  private  as  well  as 
pablic  conduct.  In  Drury  v.  De  la  Fcntaime,  Lord  C.  J. 
Mansfieldf  after  the  Court  had  taken  time  for  coasidemtiony 
hid  it  down,  that  if  any  man,  in  the  exercise  of  his  ordinary 
calling,  should  make  a  contract  on  a  Sunday ,  that  contract 
would  be  void.  The.  case  then  before  him  was  one  of  a 
private  contract  for  tha  purcfaaae  of  a  horse,  and  he  de* 
cided  that  that  case  was  not  within  the  statute,  because 
no  one  of  the  parties  was  in  the  exercise  of  the  business  of 
his  ordinary  cafling  at  the  time.  His  expression  that  the 
contract  would  be  void,  probably  meant  only  that  it  would 
be  void  so  far  as  to  prevent  the-party  who  was  privy  to  the 
circumstances  rendering  it  illegal,  from  suing  upon  it  in  a 
court  of  law  ^^  but  not  so  far  as  to  prevent  a  right  of 
action  by  an  innocent  party :  and  of  that  opinion  was  this 
Court  in  the  case  of  Bloxsome  v.  WilUams*  That  was  the 
case  of  a  private  purchase  of  a  horse,  and  the  action  was 
brought  upon  the  warranty  to  recover  back  the  price  of 
the  horse.  The  objection  there  was,  that  the  purchase 
was  made  on  a  Sunday,  and  though  I  there  expressed  the 
doubts  I  have  already  mentioned,  whether  the  statute 
applied  to  private  contracts  of  purchase  and  sale,  such  as 
were  not  open  and  public  breaches  of  the  Sabbath,  that 
was  not  the  ground  of  the  decision;  for  very  distinct 
grounds  were  taken  to  shew  that  the  statute  could  not 
apply,  as  the  sale  took  place,  substantially,  not  on  the 
Sunday,  but  on  the  following  Tuesday,  when  the  horse 
was  delivered,  and  the  purchase-money  was  paid.  It  also 
appeared  in  that  case,  that  the  defendant  was  the  only 
peiaoft  who  waa  in  the  exercias  of  his  ordinary  callings 
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and  that  the  plaiatiff  was  ignorant  wliat  his  calling  .was ; 
60  that  the  defendant.was.tba  only  person  who  had  vio* 
lated  the  statute,  and  it  would  have  been  unjust  to  allow 
him  to  take  advantage  of  his  own  wrong,  to  defeat  the 
claim  of  the  plaintiff,  who  was  an  innocent  party.  The 
latter  case,  therefore,  is  not  at  all  opposed  to  the  principle 
laid  down  in  the  former,  and  they,  both  tend  to  support 
the  objection  in  the  present  case.  Upon  the  principle, 
therefore,  that  this  statute  is  entitled  to  such  a  construc- 
tion as  will  promote  the  ends  for  which  it  was  passed,  that 
it  applies  to  private  as  well  as  to  public  conduct,  and  that 
the  purchase  of  the  plaintiffs*,  in  this  case,  was  within  the 
mischief  intended  to  be  suppressed,  we  are  of  .opinion, 
that  they  cannot  maintain  th^  present  action,  and  that  the 
rule  for  a  new  trial  must  be  made  absolute. 


Rule  absolute. 


Saturday^ 
6tk  May. 


Bryan  d.  Wagstaff  (in  error). 


Fraudulently  ERROR  to  reverse  an  outlawry  in  an  action  of  assumpsit, 
and  coyinous-  brought  against  the  plaintiff  in  error.  Assignment  of  error, 
t^e  mlm  ftl  that  before,  and  at  the  time  of  the  awarding  and  issuing 
"awawH  *  f  ^^  ^^  ^^  ^^  facias,  on  which  the  outlawry  was  pro- 
an  ezigjiusias,  nounced,  the  defendant  below  was  in  parts  beyond  the 
feit^plSiiiff  8«as-     P'«*  ^  *^8  assignment,'  that,  before  the  awarding 

and  muing  of  the  exigi  facias,  the  plaintiff  in  error,  of  his 
fraud  and  covin,  and  in  order  to  defeat  the  defendant  in 
error  of  the  means  of  recovering  his  just  debt,  and  for  the 
purpose  of  avoiding  the  said  outlawry,  when  the  same  should 
be  pronounced,  voluntarily  left  the  realm  of  England,  and 

, went  into  parts  beyond  the  seas;  and  of  such,  his  fraud 

ouUfiSJ^,^  he  ^^  covin  did  voluntarily  stay  and  remain  in  parts  beyond 

was,  in  fiust,  

heytrndaeaLfOiiheiimoftheexigefUftaidiTomiiiaicevak^^ 


of  the  means 
of  recovering 
a  just  debt, 
and  to  avoid 
an  outlawry, ' 
does  not  pre- 
clude the  de- 
fendant (on 
error)  from 
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tbe  seas  until  after  the  awarding  of  the  exigi  facias,  and         i826. 
the  pronouncing  of  the  outlawiy.     Issue  on  this  plea,  and 
verdict  found  for  the  defendant  in  error. 

Can^^bett,  in  last  term,  obtained  a  rule  nisi  to  reverse 
the  outlawry  non  obstante  veredicto  upon  the  issue  joined, 
on  the  ground,  that  as  the  defendant  below  was  beyond 
seas  ai  the  time  the  exigent  issued,  he  was  not  precluded 
bom  reversing  the  outlawry,  even  assuming  that  he  had 
departed  the  realm  before  the  awarding  of  the  exigi  facias, 
for  the  express  purpose  of  defeating  the  defendant  in 
error  of  the  means  of  recovering  his  debt  and  of  avoiding 
the  outlawry ;  and  he  relied  upon  the  authority  of  Hesse  v. 
Wood  (a),  as  a  case  in  point. 

Scarlett,  and  Chitty,  shewed  cause.  The  question  is, 
whether  a  departure  from  the  realm  before  the  awarding 
of  an  exigi  facias,  in  order  to  defeat  a  plaintiff  of  the 
means  of  recovering  a  just  debt,  and  to  avoid  an  outlawry, 
wiU  preclude  a  defendant  from  reversing  an  outlawry  (if 
prcHnounced),  on  the  ground  of  his  being  beyond  the  seas 
at  the  time  of  the  exigent,  and  from  thence  until  after  the 
time  of  the  outlawry.  It  is  submitted  that,  as  the  plaintiff 
in  error  wilfully  and  covenously  went  abroad,  and  stayed 
abroad,  for  the  purpose  of  avoiding  process  of  outiawry, 
he  is  concluded,  although  h^  was  abroad  at  the  time  when 
the  exigent  issued.  This  is  not  Uke  the  case  of  a  person, 
against  whom  process  of  outlawry  has  been  awarded 
behind  his  back,  and  whilst  he  remains  in  ignorance  of 
what  18  going  on  during  his  absence ;  in  which  case, 
perhaps^  it  would  be  unjust  to  preclude  him  from  reversing 
the  proceedings  to  outlawry :  but  where  a  person  of  his 
own  wrong,  wilfully  and  fraudulently  goes  abroad  Tor  the 
purpose  of  avoiding  process,  he  forfeits  all  claim  to  in- 
dulgence afterwards.  The  cases  upon  this  subject  are  not 
numerous,  but  those  which  are  to  be  found  in  the  books 

(a)  4  Taunt.  691. 
VOL.  VIII.  P 
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1826.  are  certainly  hot  in  favour  of  this  appUcation.  With 
respect  to  Hesse  y.  Wood,  on  the  authority  of  which  this 
rule  was  granted,  that  case  is  distinguishable  from  this  in 
a  most  material  circumstance,  because  there  it  was  only 
alleged,  that  the  defendant  went  abvoad  in  order  to  avoid 
the  action ;  but  here  it  is  expressly  found  by  the  veidiety 
that  the  defendant  fraudulently  and  cor&umBfy  went 
abroad,  and  remained  beyoad  seas,  until  after  the  award- 
ing of  the  exigi  facias,  and  pronouncing  of  .die  outlawvy. 
Without  saying  whether  the  C.  P.  was  right  or  wrong 
in  deciding  Hesse  v.  Wood  as  it  did,  in  considering 
whether  an  outlawry  may  be  reversed  for  an  error  at 
common  law,  it  is  contended  on  principle,  that  where  a 
party  contumaciously  goes  abroad,  and  so  remains  foe  the 
purpose  of  avoiding  the  process  of  outlawry,  he  cannot 
afterwards  have  the  judgment  reversed.  But  indepen- 
dently of  principle,  the  ftw  authorities  which  are  to  be 
found  upon  the  subject^  go  to  shew  that  the  object  of  this 
application  ought  not  to  be  sanctioned  by  theCoart. 
In  Co.  latt.,  259  b,  it  is  said,  **  Albeit  imprisonment 
be  a  good  cause  to  reverse  an  outlawry,  yet  it  must  be  by 
process  of  law  tit  inmtumr  and  not  by  consent  or  covin, 
for  such  imprisonment  shall  not  avoid  the  outlawry, 
because,  upon  the  matter,  it  is  his  own  act.''  So,  in 
Matthews  v.  Erbo  (a),  the  Court  refused  to  reverse,  on 
motion,  an  outlawry  against  an  alien  merchant,  living 
beyond  sea ;  because,  by  this  means,  any  person  might 
contract  debts,  and  then  go  beyond  sea,  and  so  he  would 
be  out  of  the  reach  of  the  law.  In  AsUey  v.  Stockwell  (6), 
the  only  difficulty  which  the  Court  felt,  in  the  case  of  a 
defendant  who  had  gone  abroad  for  lawful  purposes,  but 
had  staid  abroad  to  avoid  actions,  was,  to  determine  from 
what  moment  his  staying  abroad  to  defeat  justice  should 
be  taken  to  commence.  In  the  case  of  Beauchamp  v. 
Tomkins  (c),  there  were  laches  in  the  plaintiff,  and  no 

(a)  Ld.  Raym.  349.  (c)  3  Taunt.  141. 

(6)  Baraes,  324. 
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ocniamacy  in  tbe  defendant.  The  caae  of  Serocold  ▼. 
Hatf^^of  (a)»  is  decisiye  to  shew  the  important  distinction 
obs^nraUe  between  this  case  and  Hetse  v.  Woodj  because 
die  Conit  there  said,  "  If  the  fact  were,  that  the  plaintiff 
in  enror  was  within  the  realm  during  the  process  of  out- 
lawry, and  went  abroad  by  way  of  covin  at  the  time  of 
the  exigent,  that  should  be  replied/'  which  is  strong  to 
skew,  that  if  replied,  the  Court  would  have  been  of  opinion 
that  it  would  have  sustained  the  outlawry*  This  then 
being  a  common  law  objection,  the  Court  is  to  look  to  the 
reason  and  principle  of  the  rule  in  which  it  acts  in  similar 
cases.  It  is  an  acknowledged  principle  of  law,  as  well 
ss  of  sound  reason,  that  no  man  shall  be  permitted  to 
take  advantage  of  his  own  wrong.  Shall  it  then  be 
allowed,  that  a  man  may  first  evade  the  process  of  the 
law  by  knowingly  and  covenously  staying  away,  and  then 
after  his  bon&  fide  creditor  has  suffered  the  delay  and  in* 
cuiied  the  heavy  expense  incident  to  proceedings  of  this 
nature,  come  into.  Court  and  set  aside  all  that  has  been 
done.  If  fraud  be  a  ground  for  setting  aside  a  judgment, 
obtained  by  a  defendant,  e  converse  it  shall  not  defeat  a 
judgment  honestly  obtained.  Some  very  cogent  authority 
must  be  produced  on  the  other  side,  to  take  this  caae 
out  of  the  plain  rule  of  common  sense  and  reasra. 
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Campbell,  and  Patteson,  contr^.  It  is  submitted,  that  the 
plaintiff  in  error  is  entitled  on  these  pleadings  to  have  the 
outlawry  reversed,  non  obstante  veredicto.  As  to  the  sub- 
stantial justice  of  the  case,  there  can  be  no  great  hardship 
imposed  upon  the  plaintiff  below  by  reversing  this  out- 
lawry ;  for  before  the  writ  of  error  could  be  allowed  the  de- 
fendant in  error  must  have  given  bail  in  the  original  action. 
[BayUy,  J.  There  may  be  this  objectioh,  that  in  the  in- 
termediate time  the  plaintiff's  witnesses  may  be  dead, 
so  that  he  might  not  be  able  to  make  out  his  original 
cause  of  action].    There  is  no  suggestion  of  any  thing  of 

((i)  12  East,  624y  n.  to  Haveloek  v.  Gedies, 

p2 


^12  CAS£.«;   IN   THE    KINO's   BENCH, 

1826.         that  kind  here ;  both  parties  must  now  stand  upon  thetr 
Bbyan       strict  legal  rights.    This  is  an  application  to  the  discre- 
V*  tion  of  the  Courts  and  the  plaintiff  in  error  is  now  in  the 

same  situation  as  if  he  had  demurred  to  the  defendant's 
plea.  If  the  plea  be  good  in  law,  then  this  rule  must 
be  discharged  ;  but  if  it  be  insufficient,  the  plaintiff,  de 
jure,  is  entitled  to  judgment.  The  question  is,  whether 
this  plea  is  good  or  bad.  Now,  it  is  clearly  bad,  because  at 
the  time  of  the  award  of  the  exigent,  the  party  outlawed 
was  beyond  seas.  The  general  rule  of  law  is,  that  if  the 
party  be  abroad,  at  the  time  of  the  outlawry,  he  may 
reverse  it  by  writ  of  error.  If  this  be  an  exceptioa  from 
that  general  rule,  the  onus  lies  on  the  other  side  to  shew 
that  it  is  an  exception ;  but  they  have  failed  in  so  doing. 
In  Com.  Dig.  lit.  Utlagary  (C.  1),  it  is  laid  down,  that 
'*  if  a  man  at  the  time  of  his  outlawry,  was  out  of  the 
realm,  it  will  be  error,"  Skin.  6.  Now,  if  the  Court  should 
hold  that  a  party  by  going  abroad  to  avoid  an  outlawry  in 
a  personal  action,  is  concluded,  it  will  follow  that  a  person 
who  goes,  abroad  to  avoid  a  charge  of  felony,  may  be 
outlawed,  and  be  liable  to  be  attainted  without  trial ;  for 
the  rule  is  the  same  with  respect  to  criminal  as  to  civil 
cases.  Most  alarming  consequences  would  therefore 
follow,  if  the  Court  were  to  sanction  the  proposition  con-» 
tended  for  on  the  other  side.  The  only  exception  to  this, 
would  be  that  provided  for  by  the  Statute  of  Treasons, 
6  and  6  Edw.  6,  c.  11,  s.  8,  which  enacts,  that  if  a 
party  outlawed  for  high  treason,  shall  within  one  year 
yield  himself  to  the  Chief  Justice  of  England  for  the  time 
being,  and  offer  to  traverse  the  indictment,  whereupon  the 
outlawry  shall  be  pronounced,  he  shall  be  allowed  his 
traverse ;  and,  if  upon  trial  by  the  jury  he  shall  be  found 
not  guilty,  then  he  shall  be  acquitted  of  the  outlawry,  and 
discharged  from  the  consequences  thereof.  No  authority 
cited  oti  the  other  side  supports  the  position  contended  for* 
With  respect  to  Matthews  v.  Erbo,  that  in  fact  is  aa 
authority  in  favour  of  the  plaintiff  iii  this  case,  because 
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there,  although  the  Court  refused  to  set  aside  the  outlawry         1826. 

on  motion,  yet  they  said,  that  "  the  party  might  bring       bryaiT 

error  and  reverse  U  if  he  pleased.*'    This  is  decisive  to     _^   ». 

shew,  that  if  he  had  brought  a  writ  of  error  he  would  have 

succeeded.     In  Ashley  v.  Siocktaell,  the  application  was 

klso  by  motion.    The  case  of  Serocold  v.  Hampsey^  which 

is  reported  in  three  or  four  different  places  (a),  has  no 

direct  application  whatever  to  this ;  but  as  far  as  it  goes,  it 

is  an  authority  in  the  plaintiff's  favour.  The  position  cited 

from  Co.  Litt*  229  6,  applies  to  imprisonment  at  home,  and 

not  to  the  case  where  the  party  goes  beyond  seas ;  and  it 

is  only,  by  analogy  that  any  argument  can  be  drawn  from 

what  is  there  laid  down.    There  is  a  clear  distinction 

between  the  case  of  a  person  who  goes  within  the  walk  of 

a  prison  by  his  own  contrivance,  and  that  of  a  person  who 

goes  beyond  seas.     In  the  one  case,  the  party  is  still  within 

the  realm :  in  the  other,  he  is  out  of  it.    These,  therefore, 

are  the  only  authorities  cited  on  the  other  side  which 

have  any  reference  to  the  subject,  but  they  do  not  bear 

out  the  argument.    Then  what  are  the  authorities  in  the 

plaintiff  *8  favour  ?     In  2  Roll.  Abr.  804,  it  is  said,  "  if  a 

man  goes  over  the  sea  of  his  good  will,  for  his  pleasure,  or 

for  his  own  private  business,  and  not  for  the  king's  or 

that  of  the  realm,  and  then.the  exigent  is  awarded  against 

him,  and  he  is  outlawed,  the  outlawry  is  erroneous,  as 

weU  as  if  he  had  been  abroad  {or  the  business  of  the 

realm ;  for  he  being  there,  cannot  take  cognizance  of  the 

proclamations  ;    but  if,  after  the  exigent  pronounced,  he 

departs  voluntarily,  8cc.,  he  shall  never  avoid  the  outlawry.** 

This  case  comes  expressly  within  what  is  here  laid  down* 

The  case  of  Richardson  v.  Robinson  (6),  is  an  authority  to 

the  same  effect.    There  the  error  assigned  was,  that  the 

outlaw  was  beyond  the  seas  when  the  writ  of  exigent 

issued,  and  thence  continually  until  the  outlawry  pro* 

nounced.       Upon  traverse  of  the  whole   allegation  and 

(a)  1  Wils.  3.    i  Stra.  1178.  (b)  5  Taunt.  309.      1  Manh. 

Salk.  496.  58. 
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1826.  issue  joined  thereon,  it  was  held  to  be  sufficient  to  prove 
that  the  outlaw  was  in  parts  beyond  the  seas  at  the  time 
the  writ  of  exigent  issued.  In  addition  to  the  case  of 
Wagstafp.  ffgggg  V.  Wood,  which  is  directly  in  point  with  this  case, 
may  be  cited  Graham  y.  Henry  {a),  where  it  was  held, 
that  if  the  outlaw  did  not  go  or  continue  abroad,  for  the 
purpose  of  avoiding  process,  the  Court  will,  on  motion, 
reverse  the  outlawry,  and  order  the  recognizance  to  be 
taken  in  the  alternative,  and  not  for  the  payment  of  the 
condemnation  money  absolutely.  This  shews,  that  even 
if  the  party  had  gone  abroad  for  the  express  purpose  of 
avoiding  the  outlawry,  still  the  Court  would  on  motioii 
have  set  it  aside  on  terms. 

Cur.  adv.  vult. 

Bay  LEY,  J.,  now  delivered  the  judgment  of  the  Court. 
After  stating  the  nature  of  the  application,  the  form  of 
the  pleadings,  and  the  finding  of  the  jury,  he  proceeded : — 
The  question  is,  whether  a  [departure  from  the  realm  be* 
fore  the  awarding  of  an  exigi  facias,  in  order  to  defeat 
a  plaintiff  of  the  means  of  recovering  a  just  debt,  and 
to  avoid  an  outlawry,  will  preclude  a  defendant  from 
reversing  that  outlawry,  on  the  ground  of  his  being  beyond 
the  seas  at  the  time  of  the  exigent,  and  from  thence  until 
after  the  time  of  the  outlawry ;  and  upon  consideration, 
we  aro  of  opinion,  that  it  will  not.  An  outlawry,  even  in 
a  personal  action,  occasions  a  forfeiture  of  goods  and 
chattels,  (2  Rollers  Abr.  806  B,  40),  and  a  disability  to 
sue ;  and  where  the  consequences  aro  so  penal,  and  the 
outlawry  is  primi  facie  erroneous,  the  Court  ought  to 
be  cautious  before  it  sanctions  a  new  bar  to  its  reversal* 
In  2  Rollers  Abr.  604,  many  cases  of  outlawry  aro  put 
where  there  is  an  absence  from  the  realm  at  the  time  of 
the  outlawry  >  but  none  where  the  exigent  is  not  awarded 
beforp  the  departure.  One  of  the  cases  there  is  this : — ''  If 

(a)l  B.&A.  131. 
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a  man  goes  over  the  sea  of  his  good  will,  for  his  pleasure,  or        1896. 
for  his  owB  private  business,  and  not  for  the  king's  or  that       ^^^ 
of  the  realDHi  and  then  the  exigent  is  awarded  ag^nst  him  «• 

for  felony,  and  he  is  outlawed,  the  outlawry  is  erroneous, 
as  well  as  if  he  had  been  abroad  for  the  business  of  the 
realm,  for  he  bSing  there,  cannot  take  cognizance  of  the 
INnodamations ;  but  if,  after  the  exigent  pronounced,  he 
departs  voluntarily,  without  any  business  of  the  king  or 
theieahn,  he  shall  nerer  avoid  the  outlawry,  inasmuch  a 
he  was  here  at  the  time  of  the  exigent  pronounced,   by 
whidi  he  had  cognizance  of  the  matter  with  which  he  was 
charged ;  for  otherwise,  every  one  might  defeat  the  course 
of  justice  by  his  own  act,  and  remain  beyond  sea  till 
the  wstneases  who  are  to  prove  him  'guilty,  are  dead.    In 
this  case,  however,  he  may  assign  for  error,  that  he  veas 
beyond  aea,  at  the  time  of  the  pronouncing  of  the  out- 
lawry, for,. if  he  were  within  the  realm,  after  the  exigent 
promnmeedf  and  departed  after,  this  shall  come  of  the 
other  side.''    This  case,  which  is  also  in  Cro.  Jac.  464,  by 
the  name  of  Carter's  case,  makes  the  award  of  the  exigent 
the  terminus,  after  which  a  departure  will  be  penal ;  but 
neither  this,  nor  any  other  case,  attributes  any  penal  con* 
sequences  to  a  departure  before  the  exigent.     In  O'Kear- 
Jiey's  case  (a),  in  an  outlawry  for  treason,  the  error  assigned 
was,  that  he  was  out  of  England  from  December  till 
November  following,  within  which  period  the  exigent  was 
awaided,  and  the  jury  was  charged  to  inquire,  whether  he 
was  beyond  sea  or  in  England  at  the  time  of  the  award  of 
the  exigent ;  and  it  being  proved,  that  he  was  abroad  from 
the  time  of  the  award  of  the  exigent,  to  the  time  of  the 
outlawry,  though  he  was  not  abroad  the  whole  time  he 
had  alleged,  the  Court  said,  the  time  of  the  exigent  veas 
the  substance,  and  the  rest  of  the  time  immaterial,  and  the 
ontlavnry  was  reversed.  In  Serocold  v.  Hampsey,  Mich.  16, 
Geo.  2,  cited  as  a  note  to  Havelock  v.  Geddes  {b),  the  error 
assigned  upon  outlawry  in  a  civil  suit,  was  this,  that  the 

(a)  Skin.  16.  (*)  12  East,  624. 
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1836.  plaintiff  in  enor  was  beyond  sea^  at  the  time  of  the  promul- 
gation of  the  exigent,  and  the  court  said,  **  it  has  been  deter- 
mined thftt  as  to  the  whole  process  of  outlawry,  it  is  not  mate* 
rial  in  the  assignment  of  error,  to  shew  that  the  party  was  out 
of  the  realm,  during  the  whole  time ;  if  he  were  abroad  at  the 
time  of  awarding  the  exigent,  that  is  sufficient,  for  that  is 
the  substance.  If  the  fact  were,  that  he  was  within  the  reahn 
during  the  process  of  outlawry  [that  is,  as  I  apprehend, 
whilst  the  writs  of  capias  were  in  progress],  and  went  abroad 
by  way  of  covin  at  the  time  of  the  exigent,  that  should  be 
replied  J*  All  these  cases  speak  of  the  award  of  the  exigent, 
as  the  period  upon  which  the  right  of  reversal  depends,  and 
we  are  not  aware  of  any  case  to  the  contrary ;  and  in  Htise 
V.  Wi}od  (a),  where  a  reversal  upon  motion  was  opposed, 
upon  the  ground  that  the  defendant  below  went  abroad  to 
avoid  the  action,  the  Court  said  they  had  never  heard,  that 
either  the  going  abroad,  or  the  staying  abroad,  with  a  view 
to  avoid  process,  was  a  reason  why  the  defendant  should 
not  reverse  an  outlawry  when  he  returned ;  and  as  a  plain- 
tiff may  proceed  by  distress  infinite,  to  compel  an  appear- 
ance, and  is  not  obliged  to  make  his  election  by  proceeding 
by  exigent  and  outlawry,  we  see  no  ground  upon  principle 
why  it  should.  There  was  a  passage  cited  in  the  argu- 
ment, from  Co*  Liu.  259,  importing  that  imprisonment, 
if  by  consent  or  covin,  will  be  no  ground  for  reversing  an 
outlawry ;  but  that  does  not  appear  to  us  to  bear  upon  the 
question ;  for  that  must  betaken  to  be  an  imprisonment, not 
merely  before  the  award  of  the  exigent,  but  during  the 
time  that  the  exigent  is  in  operation  and  the  process  of 
demanding  the  appearance  of  the  party  is  going  on,  and 
the  non-appearance  by  fraud  and  covin,  during  that  period, 
the  party  being  within  the  realm  at  the  time,  and  wilfully, 
and  of  his  own  act,  neglecting  to  appear,  when  he  is  ca^ 
p^ble  of  doing  so,  is  very  different  from  the  case  of  an 
absence  beyond  sea.  A  man  who  is  in  prison  by  fraud 
and  covin,  can  hardly  be  said  to  be  imprisoned,  so  as  to 

(a)  4  Taunt.  691. 
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prevent  his  having  his  remedy  by  appearance.  Upon  the 
ground,  therefore,  that  the  plaintiff  in  error  does  not  ap- 
pear to  have  been  within  the  reahn  after  the  exigi  fiicias 
was  awarded,  and  therefore  that  a  departure  before,  though 
for  the  purpose  of  avoiding  a  suit,  and  delaying  a  creditor, 
has  never  yet  been  deemed  a  sufficient  ground  to  prevent 
the  reversing  of  an  outlawry,  we  are  of  opinion  that  the 
luk  should  be  made  absolute.  We  are  the  more  desirous 
of  doing  this,  because  we  are  not  aware  of  any  distinction 
between  an  outlawry  in  a  civil  action,  and  in  the  case  of  a 
felony ;  and,  therefore,  if  we  should  decide  in  the  present 
case,  that  absence  at  the  time  of  the  exigent  would  not 
avoid  the  outlawry,  the  same  conclusion  must  be  drawn 
upon  applicatioii  to  reverse  a  judgment  of  outlawry,  in  a 
case  of  felony.  In  this  case,  we  have  the  satisfaction  of 
knowing,  that  if  we  are  mistaken  in  our  judgment,  the  ob- 
jection is  ujfon  the  record,  and  the  party  against  whom  we 
decide,  will  bavjg  his  remedy  in  a  Court  of  error. 
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Rule  absolute. 


The  King  v.  Quoderidge  and  another. 


Momdayy 
May  Bih, 


vIN  shewing  cause  against  a  rule  nisi  for  quashing  a  writ      A  justice  of 

of  certiorari,  on  the  ground  that  it  had  been  improvidently  jg  ^^ed  in-^ 

issued,  the  facts  disclosed  on  affidavits  were  these :  At  the  habitant  of  a 

last  Michaelmas  sessions  for  the  county  of  Pembroke,  an  voteatses- 

appeal  was  heard  against  an  order  for  the  allowance  of  the  "<*"**>  f*^?"^ 

upon  the  de- 

accounts  of  the  defendants,  as  churchwardens  and  over-  termination  of 

seers  of  the  parish  of  Cosheston  in  the  said,  county,  when  "**J[|^g 

the  justices  assembled  allowed  the  appeal,  and  quashed  the  counts  of  the 

order  for  the  allowance  of  the  accounts.  An  application  was  hrs^^riS^or 

then  made  by  the  respondents  for  a  case,  for  the  opinion  upon  the  pro- 
priety of 
granting  a  case  for  the  opinion  of  the  King's  Bench. 


The  KiKo 
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I8i6.  of  this  Court,  but  it  was  refused  by  a  majority  of  the  jus* 
tices  then  present.  Some  time  afterwards,  in  the  course 
of  the  same  day,  when  five  of  the  magistrates  only  le- 
GuDDERiDOE.  njiained,  an  application  ibr  a  case  was  renewed,  when  three 
outof  the  fiye  voted  for  it,  and  a  case  was  accordingly 
granted^  in  opposition  to  the  opinions  of  the  other  two.  It 
appeared  that  one  of  the  three  justices  who  voted  for  the 
case,  was  a  rated  inhabitant  ci  Cothestan,  and  when  the 
judgment  of  the  Court  was  taken  on  the  merits  of  the 
appeal,  he  declined^  on  that  ground,  te  take  any  part 
in  the  decision.  Notwithstanding  this,  the  respondents 
afterwards  drew  up  the  case  without  the  concurrence  of 
the  appellant  or  his  attorney ;  which  case,  and  the  order 
of  sessions  thereon,  having  been  removed  by  certiorari 
inio  this  Court, 

Brodrkk  now  shewed  cause  against  the  rule  for  quash- 
ing the  writ.  The  question  in  this  case  depends  upon  the 
construction  to  be  given  to  the  stat.  16  Geo.  2,  c.  18,  s.  3, 
which  prohibits  justices  of  the  peace  from  voting  in  the 
determination  of  any  appeal  to  the  quarter  sessions,  from 
any  order,  matter,  or  thing,  relating  to  any  parish,  town- 
ship, or  place,  where  the  justice  is  charged,  taxed,  or 
chargeable.  Now,,  assuming  that  the  justice,  who  was  a 
rated  inhabitant  of  Cosheston,  had  no  right  to  vote  upon 
the  determination  of  the  appeal,  still  it  is  submitted,  upop 
the  construction  of  this  act>  that  the  prohibition  did  not 
extend  to  his  voting  upon  the  question,  whether  a  case 
should  or  should  not  be  granted ;  because  that  was  a  matter 
of  form,  not  involving  the  merits  of  the  case,  in  the  deci- 
sion upon  which  he  had  taken  no  part.  Besides,  here 
the  justice  whose  vote  was  objected  to,  was  deciding 
against  his  own  interest,  and  that  rebuts  the  presumption 
of  any  undue  motive,  which  is  what  is  to  be  looked  to, 
and  is  principally  regarded  by  the  statute.  It  is  contend- 
ed, therefore,  that  this  gentleman  was  competent  to  vote 
upon  the  application  for  a  case. 


MJktrZK   TERM,    SEVENTH    GEO.    IV.  219 

Cmnphell,  and  £.  V.  WilliamSf  control.  It  is  quite  idle  isae. 
to  say  that  the  granting  of  a  special  case  in  this  iostanoe,  j^i^ 
was  a  mere  matter  of  foitn.    Tbe  order  of  sessions  wss  v. 

drawn  up  mdi  lefimence  to  tbe  case  which  had  been  Of'DDEaipox. 
granted ;  and  therefore  the  case  became  part  of  the  judg- 
ment of  the  Court.  The  whole  was  a  judicial  act,  not  di vi- 
able. The  Stat.  16  Geo.  2,  c.  18,  has  been  passed  in  vain, 
if  such  a  proceeding  as  this  can  be  tolerated.  That  statute 
was  passed  in  Ibriherance  of  the  common  law,  in  order  to 
prevent  the  abuses  which  had  obtained^  by  reason  of  jus- 
titoi  acting  in  cases  where  diey  were  directly  or  indirectly 
interested.  It  is  a  clear  principle  of  the  common  law, 
that  no  judge  can  vote  in  any  case,  either  for  or  against 
his  interest.  In  Greai  Charit  v.  Kenmngtim{a)f  two 
justices  made  an  order  of  removal,  which  was  quashed  at 
sessions,  because  one  of  the  justices  was  an  inhabitant  of 
tfie  parish  -from  whence  the  pauper  was  removed.  After 
argument  upon  the  prepriety  of  this  decision,  the  Court 
hdd,  that  an  order  of  removal  being  a  judicial  act,  the 
party  interested  was  tacitly  excepted ;  and  it  was  said  that 
Lord  Raymond,  who  lived  in  the  parish  of  Abbotts  Lang" 
/ey,  went  off  the  Bench,:  when  one  of  their  orders  came  be- 
fore die  Court.  It  was  ftirther  observed,  that  practice 
could  not  overturn  so  fundamental  a  rule  of  justice,  as, 
that  a  party  interested  oould  not  be  a  judge ;  and  there- 
fere  they  confirmed  the  Ofrd^  of  sessions.  It  is  said  in  a 
note  to  this  case,  that  the  16  Geo.  2,  c.  18,  was  passed  to 
remedy  this  practice.  So,  in  Rex  v.  YarpoU  (&),  it  was 
held,  that  on  an  appeal  to  the  sessions  against  an  order  of 
removal,  those  justices  who  are  rated  to  the  relief  of  the 
poor,  in  either  of  the  contending  parishes,  cannot  vote. 
Here  both  the  principle  of  the  common  law,  and  the  ex- 
press language  of  the  statute,  excluded  this  gentlanan 
from  acting  in  any  way  in  the  determination  of  the  appeal, 
er  granting  the  case;  and  therefore  .the  c^iorari  must  be 
quashed. 

(«)  2  Stra.  1 173.  (b)  4  T.  R.  71. 
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1826.  Abbott,  C.  J. — ^We  think  the  safer  course  is  for  us  to 

_ir^^^      .say,  that  magistrates  should  not  interfere  in  any  way,  in 

The  King      ••'  °  !•!  -I'l-  j  j 

V,  cases  where  they  are  directly  or  indirectly  interested ;  and 

GuDDEBiDOE.  therefore,  the  rule  for  quashing  the  certiorari  must  be 

made  absolute. 


The  other  Judges  concurred. 


Rule  absolute* 


May^L  Gray  and  another  v.  Cox  and  others. 

Where  the  1  HIS  Was  an  action  of  assumpsit,  upon  a  contract  for  the 
Court  granted  ^^  ^f  ^  quantity  of  copper  sheathing.  At  the  trial  be- 
new  trial,  on  fore  Abbott,  C.  J.,  at  the  London  sittings  after  Hilary 
tion  ottV  ^^y  1824,  the  plaintiff  had  a  verdict,  and  in  Easter 
fendant  in  a  term,  1826  (a),  the  Court  made  a  rule  absolute  for  a  new 

case  where  the 

plaintiff  sue-  trial;  but  at  that  time  the  Court  said  nothing  about  the 
ceeded,  and      eosts  of  the  former  trial.     In  Trinity  term,    1826,  the 

the  latter  ap-  '^ 

plied  to  plaintiff  applied  for  leave  to  amend  the  declaration ;  but 
d^aration  ^^  Court  refused  the  application,  unless  the  plaintiff  con- 
but  diaconti-  sented  to  pay  the  costs  of  the  former  trial,  and  this  the 
tion  not  ^^  plaintiff  afterwards  declined  doing,  and  discontinued  the 
chusing  to  action.  The  defendant  then  took  out  a  rule  for  the  taxa- 
of  the  former  tion  of  his  costs,  and  the  Master  allowed  him  the  costs  of 
*^'*dti^ *%  *^®  former  trial.  On  a  former  day,  Leycester  Adolphus 
the  amend-  obtained  a  rule  nisi  for  the  Master  to  review  his  taxation 


ZaTS^"'  of  coBte,  against  which 


fendant  was 

the  costs  of  Campbell,  now  shewed  cause.    The  plaintiffs  having 

that  trial,  not-  discontinued  the  suit,  there  is  no  reason  why  the  defend- 

withstanding 

the  plaintiff's    ants  should  be  deprived  of  their  costs  of  the  first  trial,  the 
disconti-  Court  having  ordered  a  new  trial  against  the  plaintiffs' 

verdict.    The  general  principle  is,  that  where  a  new  trial 
is  granted,  and  either  party  gives  up  the  cause,  the  costs 

<«)  Ante,  vol.  vi.  200.    4  B.  &  C.  108.   . 
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of  the  fonner  trial  shaU  be  allowed  to  the  party  in  i836. 
whose  favour  the  judgment  of  the  Court  is  given.  Hav- 
ing elected  to  discontinue  his  action,  the  question  is/ 
whether  the  defendant  is  not  entitled  to  the  costs  of  that 
trial  in  which  the  plaintiff  has  failed.  It  is  submitted, 
that  according  to  all  principles  of  equity  and  justice,  and 
according  to  the  express  language  of  the  statute  8  EUz., 
c.  8,  the  defendant  is  entitled  to  the  costs  of  the  former 
trial ;  for  otherwise  an  unfair  advantage  would  be  gained 
by  the  plaintiff  from  his  discontinuance!  he  having,  by  so 
doing,  declared  that  he  has  no  cause  of  action.  The 
plaintiff  ought  not  to  be  allowed  to  acknowledge  himself 
in  the  wrong,  by  bringing  an  action  which  he  could  not 
sustain,  and  then  be  suffered  to  saddle  the  defendant  with 
the  burden  of  the  costs  of  that  trial.  The  case  of  Jack- 
son  V.  Hallatn  (a),  is  an  authority  to  shew  that  the  de- 
fendant is  entitled  to  the  costs  of  a  fonner  trial.  There 
the  plaintiff  having  obtained  a  verdict,  the  Court,  on  the 
application  of  the  defendant,  granted  a  new  trial,  on  the 
ground  that  the  Judge  had  misdirected  the  jury  in  point 
of  law,  but  the  rule  for  a  new  trial  was  silent  as  to  costs. 
The  defendant,  without  going  to  trial,  gave  the  plaintiff  a 
cognovit,  and  the  Court  held  that  the  defendant  was  liable 
to  pay  the  costs  of  the  trial.  The  case  now  at  bar  is 
much  stronger  than  that  cited;  for  the  plaintiffs  having 
discontinued,  the  defendants  are  entitled,  as  of  right,  by 
Stat.  8  £/az.,  c.  2,  to  the  costs  of  the  former  trial. 

L.  Adolphus,  control,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion,  that  this  rule  ought 
to  be  made  absolute.  Supposing  this  case  had  gone  to 
another  trial,  without  any  amendment  of  the  record,  and 
the  defendants  had  succeeded,  they  would  not  have  been 
entitled  to  the  costs  of  the  firet  trial ;  but  if  the  plaintifis 
had  succeeded,  they  would  have  been  entitled  to  the  costs 

(a)  2  B.  &  A.  317. 
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1836.  of  both  trials.  That  being  the  praetice  which  pl^yails  itt 
this  Court,  it  seems  to  me  to  be  difficult  to  discover  any 
reason  why  the  defendants  sboold  be  in  a  better  Mtuatioa 
because  the  plaintiffs  do  not  think  proper  to  go  to^  a  se- 
cond trial.  The  case  of  Howarth  r.  Sanwel  (a),  is  an 
authority  decidedly  ^aiiM  the  defendants,  because  there 
it  was  held^  that  if,  upon  setting  aflide  a  t^dici  lor  the 
plaintiff  the  costs  ave  directed  to  abide  the  event,  and  then 
the  plaintiff  discontinnes  the  action,  the  defendant  is  not 
entitled  to  the  costs  of  the  triaL 

Batlbt,  J, — I  am  of  the  same  opinion.  It  is  a  settled 
rulci  and  has  been  held  over  and  over  again,  that  a  party 
is  never  entitled  to  the  costs  of  the  trial  in  which  he  him- 
self fifcils.  That  rule  is  to  be  collected  from  Trdanmey  v« 
Thomas  (fi),  and  Austen  v.  Gibbs  (c).  The  ease  of  J9bi9- 
arth  V.  Samuel  is  directly  in  point;  and  with  respect  to 
Jackson  v.  Hallam,  that  is  not  inoonsisteBt  with  the  rule^ 
beeause  that  was  decided  on  the  ground  that  the  plaintiff 
was  ultimately  entitled  to  the  costs  of  that  trial  upon 
he  ultimately  succeeded. 


The  other  Judges  concurred. 


Rule  absolute  (i2). 


(a)  1  B.  &  A.  566.  1  East,  109.    1  H.  B.  639.    6  T. 

(b)  1  H.  B1.641.  R.  144.     10  East,  416.    1  Chit. 

(c)  8  T.  R.  619.  R.  19,  633.    1  Tidd,  508.    Doug. 
((0  See  5  Burr.  2693.    3  T.  R.  438,  695. 

50r.    6T.  R.  ri.     6T.  R.131. 
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Marsh  v.  Horne.  MmfSth, 

Assumpsit  against  a  common  carrier,  for  not  safely      A  common 
carrying  and  delivering  goods.     Plea,  non  assumpsit.    At  driven  iwb. 
the  trial,  before  Abbott,  C.  J.,  at  the  London  adjourned  j^^^  °?^ce  that 
stifeiaga  after  Michaelmas  tenUi  1823,  a  special  verdict  was  accountable  for 
found,  which  stated,  in  substance^  the  following  facts : —    *^*  '^w^ 

we  Talne  of  5/., 

The  defendant  was.  before  and  on  the  2l8t  January.  Sfp^* 
1823,  the  proprietor  of  a  stage-coachj  for  the  conyeyance  acoordinglv,  is 
of  passengers  and  goods  for  hire,  from  London  to  Bath*  the  loss  of^a 
Before  that  day,  and  while  he  was  proprietor  of  the  eoach.  Parcel  worth 
the  defendant  published  an  adyestisement,  and  gave  public  delivered  to  ' 
notice,  that  he  would  not  hold  himself  accountable  for  any  *"™  ^J  *  P^f"  _ 

^   son  informed  of 

parcel  above  the  value  of  6/.,  if  lost,  or  damaged,  unless  his  notice,  and 
the  same  should  be  entered  as  such,  and  paid  for  accord-  blm  ^wk^t 
ingly,  when  delivered  to  him.    On  the  2\9i  January^  at  any  demand 
two  different  times  of  the  day,  the  plaintiff  delivered  to  riage,  although 
the  defendant,  two  boxes,  containine  silk  eoods  of  the  ^  r®  ^^^  ^^ 

such  accept- 

value  of  226/.  3«»  8<2.,  to  be  conv^ed  by  the  defendant^  ance  he  knew 
by  his  coach,  from  London  to  Bath,  and  there  to  l?e  ddi^  J^hJjalS^ 
▼ered  to  the  plaintiff;  and  until  so  delivered,  to  be  kept  exceeded  5/. 
by  the  defendant,  for  a  certain  reasonable  reward,  to  be 
therefore  paid  by  the  plaintiff  to  the  defendtot;  which 
boxes  the  defendant  accepted  from  the  plaintiff,  for  those 
purposes.  The  plaintiff  paid  the  defendant  twopence  for 
each  of  the  boxes,  for  the  booking.  At  the  time  when  the 
boxes  were  so  deUvered  to,  and  accepted  by,  the  defendant, 
the  plaintiff  knew  that  the  defendant  had  published  such 
advertisement,  and  given  such  public  notice ;  and  the  de- 
fendant knew  that  each  of  the  boxes,  with  its  contents, 
was  of  a  value  exceeding  bL ;  but  neither  of  them  was 
entered  by  the  plaintiff  as  being  of  such  value,  nor  paid 
for  accordingly :  nor  was  any  such  entry  or  payment  re- 
quired by  the  defendant.  The  defendant  did  not  safely 
convey  or  deliver  the  boxes ;  but  they,  and  their  contents. 
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1826.  were,  during  the  progress  of  the  coach,  on  its  journey  to 
Bathj  lost*  or  stolen  from  the  hind  boot  of  the  coach, 
ivherein  they  had  been  placed  by  the  defendant,  but  with- 
out their  being  exposed  to  any  greater  than  ordinary  risk. 

•  R.  Bayly  J  for  the  plaintiff.  Originally,  and  by  the  com« 
mon  law,  carriers  were  liable  for  all  losses,  except  those 
occasioned  by  the  act  of  Ood,  or  the  king*s  enemies. 
Latterly,  notices,  limiting  the  liability  of  carriers,  have 
been  introduced  by  themselves,  and  have  been  favoured  by 
courts  of  law,  for  the  purpose  of  protecting  them  from 
frauds  by  the  owners  of  goods.  These  notices,  however, 
have  at  length  been  perverted  by  the  carriers,  into  shields 
of  protection  against  the  consequences  of  their  own  fraud 
or  negligence.  Where  a  carrier  has  been  guilty  of  gross 
negligence,  it  is  clear  that  such  a  notice  will  not  protect 
him.  Beck  v.  Bvans  (a) ;  and  the  opinion  there  expressed 
by  Le  Blanc,  J.,  that  the  notice  would  not  apply  to  cases 
where  the  goods  were  of  a  large  bulk,  and  of  a  known 
quality,  so  that  their  value  must  be  apparent,  seems  to 
have  been  acted  upon  by  Lord  Ellenborough,  in  Wilson  v« 
Freeman  (fi).  Where  the  price  for  the  carriage  of  the 
goods  is  to  be  paid  on  the  delivery  of  them  to  the  carrier, 
the  notice  may  apply;  but  where  it  is  to  be  paid  on  the 
delivery  of  the  goods  to  the  consignee,  it  cannot.  The 
contract  in  this  case  was  of  the  latter  description,  and  is 
so  found  by  the  special  verdict.  The  notice,  therefore, 
cannot  apply  to  this  case,  because  the  terms  of  h  are,  that 
the  carrier  will  not  be  accountable  for  the  goods,  unless 
they  are  entered,  and  paid  for,  accordingly ;  and  here 
nothing  was  to  be  paid  for  the  goods  until  the  end  of  the 
journey.  The  carrier,  in  this  case,  was  to  have  a  reason- 
able reward.  Was  that  a  fixed  or  an  uncertain  sum  ?  If 
it  was  a  fixed  sum,  he  was  bound  to  carry  and  delifer 
safely  for  that  sum.     If  it  was  an  uncertain  sum,  he  was 

(a)  16  Eaat,  244.  {b)  3  Camp.  527, 
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6>  have  a  fair  remnBeration,  according  to  the  value  of  the  1826. 
goods.  In  either  case  he  was  bound  to  carry  and  deliver 
safely*  By  accepting  the  goods,  the  carrier  undertook  to 
carry  them  from  London  to  Bath,  and  to  deliver  them  at 
Bath ;  and  as  he  knew,  at  the  time  of  'his  acceptance, 
that  the  goods  were  worth  more  than  5/.,  and  did  not  re- 
quire to  be  paid  for  them  according  to  their  value,  he 
waived  the  benefit  of  his  notice.  The  only  principle  upon 
which  he  was  to  have  a  reasonable  reward,  was  his  under- 
taking safely  to  carry  and  deliver  the  goods ;  and  he  can- 
not now  be  permitted  to  say,  that  though  he  did  undertake 
to  carry  them,  he  did  not  undertake  to  deliver  them. 

Curwood,  contr^.  The  original  commoh  law  liability  of 
the  carrier  has  been  truly  described ;  but  it  is  now  clearly 
settled,  that  he  may  limit  his  liability  by  public  notice : 
and  in  this  case  he  has  done  so.  He  has,  therefore,  made 
a  special  contract ;  and  if  that  contract  has  been  rescinded, 
it  must  have  been  either  by  words  or  acts.  Here  there  * 
are  clearly  no  words  sufficient  to  rescind  the  contract; 
and  as  to  acts,  the  acceptance  of  the  goods  under  the  cir- 
cumstances stated  in  the  special  verdict,  was  not  an  act  in 
any  degree  inconsistent  with  the  notice.  The  carrier  does 
not,  by  his  notice,  refuse  to  carry  parcels  of  greater  value 
than  5/.,  but  only  to  insure,  or  be  accountable  for  them ; 
therefore,  his  knowings  at  the  time  he  accepts  it,  that  a 
parcel  is  worth  more  thaq  5/.,  is  no  waiver  of  the  notice  : 
and,  indeed,  unless  the  real  value  is  stated  at  the  time,  no 
contract  at  all  can  be  made  consistent  with  the  notice. 
Bat  the  plaintiff  is  bound  by  his  knowledge  of  the  terms 
of  the  notice.  In  Gibbon  v.  Paynton  (a),  it  was  said,  by 
Yates,  J.,  '^  If  the  plaintiff  was  apprised  of  the  defendant's 
advertisement,  that  might  be  equivalent  to  personal  com- 
muMication  of  th^  carrier's  refusal  to  be  answerable  for 
money  not  notified  to  him :''   and  in  Tyly  v.  Morrke  (&), 

(4i)  4  Barr.  2398.  (h)  Carth.  485.    See  Buller's  N.  P.,  371. 

VOL,  VIII.  Q 
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1826.  where  400/.,  sealed  up  in  a  bag,  was  delivered  to  a  carrier, 
and  he  was  told  that  it  contained  only  200/.,  he  was  held 
answerable  for  the  200/.  only,  because  his  reward  was 
commensurate  with  that  sum  only. 

The  Court  took  time  to  consider  of  their  judgment, 
which  was  now  delivered  by 

Abbott,  C.  J.,  who,  after  stating  the  nature  of  the 
action,  and  the  facts  detailed  in  the  special  verdict,  thus 
proceeded.  Upon  these  facts,  it  was  contended,  on  the 
part  of  the  plaintiff,  that  the  defendant,  knowing  t^at  the 
value  of  the  goods  exceeded  5/.,  was  bound  to  demand  the 
payment  of  the  insurance ;  and  having  omitted  to  do  so, 
must  be  considered  as  having  waived  the  benefit  of  his 
notice ;  that  it  would  be  an  inconsistency  to  allow  a  carrier 
to  accept  goods  for  the  purpose  of  cwndsige,  and  yet  to  say, 
that  he  was  not  responsible  if  he  did  not  carry  them :  and 
that,  as  the  price  of  the  carriage  in  this  case  was  to  be 
paid  only  on  the  delivery  of  the  goods,  the  defendant 
might  then  have  received  a  reasonable  remuneration  for 
his  labour  and  risk.  We  are,  however,  of  opinion,  that 
there  is  no  such  inconsistency  as  that  suggested.  A  carrier 
may  undertake  to  put  goods  in  a  course  for  conveyance  and 
deUvery,  and  at  the  same  time  declare  that  he  will  not  be 
accountable  for  their  loss.  The  argument  set  up  on  the 
part  of  th^  plaintiff  would  entirely  defeat  the  notiees 
given  by  carriers,  which  have  now  obtained  in.  practice  fov 
many  years,  and  have  been  supported  by  numerous  deci- 
sions. Looking  at  the  notice  given  in  this  case,  we  think 
the  defendant  could  not,  upon  the  delivery  of  the  goods, 
have  maintained  an  action  for  any  sum  beyond  the  rea^ 
sonable  charge  for  carriage,  exclusive  of  his  liablity  for  a 
loss  upon  the  increased  value.  With  respect  to  the  first 
point  raised  in  argument,  it  may  with  equal  truth  be  said» 
that  the  plaintiff,  who  was  aware  of  the  defendant's  notice. 
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and  elided  not  to  comply  with  its  conditions,  constituted  i826. 
Umaelf  his  own  insurer,  a(s  that  the  defendant,  who  knew 
that  the  value  of  the  goods  exceeded  5/.,  and  did  not  require 
payment  accordingly,  nevertheless  undertook  to  be  respon* 
sible  for  the  goods,  and  to  indemnify  the  plaintiff  to  their 
faB  amount.  In  this  respect  the  present  case  is  essentially 
diflerent  from  that  of  WUson  v.  Freeman  (a),  cited  in  ar- 
gument, because,  there  the  carrier  not  only  knew  that  the 
goods  were  of  more  than  ordinary  value,  and  liable  to  in- 
jury, and  was  informed  that  he  might  charge  what  he 
{lieased,  but  he,  in  fact,  declared  hid  intention  to  make  a 
more  than  ordinary  charge,  for  the  carriage  of  them.  It  is, 
however,  desirable  to  notice  two  cases,  which  are  authori- 
ties in  favour  of  our  decision  in  the  present.  The  first  is 
Harris  v.  Packwood{b).  The  goods  in  that  case  were  silk, 
and  the  carrier  hsad  published  an  advertisement,  stating 
that  his  charge  for  the  carriage  of  silk  goods  was  95.  4d. 
per  cwt.,  though  for  ordinary  goods  he  charged  only  65. 
per  cwt*  His  advertisement  was  similar  to  that  published 
by  the  present  defendant,  and  he  was  held  to  be  protected 
by  it.  It  did  not,  indeed,  distinctly  appear  in  that  case, 
that  the  carrier  knew,  at  the  time  the  parcel  was  delivered 
to  him,  that  it  contained  silk,  but  the  fact  can  scarcely  be 
doubted  ;  because  the  parcel  was  to  be  delivered  at  Coven- 
try,  where  the  plaintiff  lived,  and  the  defendant  had  sent 
him  a  copy  of  his  notice  there.  It  was  also  held  there, 
that  it  did  not  lay  on  the  defendant  to  prove,  affirmatively, 
that  he  had  used  reasonable  care ;  but  that  it  was  incum- 
bent on  the  plaintiff  to  prove  that  the  defendant  had  been 
guilty  of  negligence.  The  second  case  is  that  of  Levi  v. 
Waierhouse  (c).  There  it  was  proved,  that  a  servant  of  the 
carrier,  to  whom  the  parcel  was  delivered,  knew  that  its 
value  exceeded  6/. ;  but  it  was  held,  by  Gibbs,  C.  J.,  that 
the  ftiere  knowledge  of  the  value  did  not  take  the  case  out 
of  the  general  rule ;  and  his  opinion  was  confirmed,  after 

(a)  3  Camp.  527.  (c)  1  Price,  280. 

(6)  3  Taunt.  264. 

q2 
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argument,  and  deliberation,  by  the  court  of  Exchequer. 
For  these  reasons,  and  upon  these  authorities,  we  are  o( 
opinion  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


^^  8M-  The  King  v.  Haythorne. 

Where  tfie    ThIS  was  a  rule  callinec  upon  the  defendant  to  shew 

commons  by  «  .         .       i_ 

petition  pray-  causc  why  an  mformationi  m  the  nature  of  a  quo  war* 
^au  chMter  ^"*^>  should  not  be  filed  against  him,  to  shew  by  what 
made,  and  the  authority  he  claimed  to'be  mayor  of  the  city  and  county  of 
by  gra^ted^^^  ^^  BmJo/.  The  affidavits  sworn  on  the  part  of  the  relator 
a  corporation,  disclosed  the  following  facts  : — ^The  city  of  Bristol  is  an 
firmed  in  par-  ancient  city,  having  divers  liberties  and  privileges,  but  is . 
hament;  and  jjq|.  ^  corporation  by  prescription.  Edw.  1,  by  charter, 
wered,  thatit  dated  Westminster,  28th  March,  28th  of  his  reign,  con- 
Tn^  ^ewUn  ^™®^  former  charters  granted  by  Hen.  3,  and  further 
parliament,       granted  to  the  burgesses  of  Bristol,  that  they  and  their 

that  the  liber-  ,  ..  . ,  .  ^  , 

ties  in  the  pe-  successors,  burgesses  oj  the  same  town,  as  often  as,  and 
tition  menu-     whensoever,  they  should  chuse  their  mayor,  time  of  war 

oned,  should 

be  conarmed  only  excepted,  should  present  him  to  the  constable  of  the 
under  the         castle  of  the  town,  to  be  admitted,  and  not  at  the  Exche- 

kmg  s  great 

seal— and  the  quer.  That  charter  was  accepted  by  the  burgesses,  and 
confimedby  ^**  confirmed  by  Edw.  2,  16th  of  his  reign,  and 
the  king  ac-      Edw.  3,   6th  of  his  reign.     By  another  charter,  dated 

cordinirlv  Z"^— 

Held,  Uiat  this  Woodstock,  8th  August ^  47  Edw.  ^,  reciting,  that  by 

proceedmg  m  charters,  as  well  of  his  predecessors,  kings  of  England^ 

was  not  an  act  which  he  had  confirmed,  as  of  his  own,  divers  libeoties 

so  w'tcT^re^*'  and  acquittances  had  been  granted  to  the  burgesses  of  the 

vent  the  xing 

from  granting  to  the  corporation  a  new  charter,  varying  the  mode  of  election  of  their 

officers  provided  by  the  former  charter. 

Where  a  charter  released  to  a  corporation  the  power  of  removing  iheir  members, 
which  a  former  charter  had  reserved  to  the  crown,  and  released  also  all  causes  of  com- 
plaint against  the  corporation  for  non-compliance  with  the  terms  of  the  former  charter : 
— Held,  that  the  second  charter  could  not  be  taken  to  have  been  founded  upon  the  first, 
and  that  the  first  charter  being  void,  would  not  therefore  avoid  the  second. 
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town  of  Bristol,  their  heirs  and  successorB,  for  ever ;  and  i826. 
that  at  the  petition  of  the  mayor  and  commonalty,  also  re- 
cited, his  majesty  granted,  and  by  his  said  charter  con- 
firmed, for  himself  and  his  heirs,  to  the  burgesses,  their  Haythorwe. 
heirs  and  successors,  for  ever>  that  the  city  of  Briitol,  with 
its  suburbs  and  precincts  of  the  same,  according  to  its 
metes  and  bounds,  as  they  are  limited,  should  be  in  future 
for  ever  sepan^ted,  and  in  all  respects  exempted  from  the 
counties  of  Gloucester  and  Somerset,  both  by  land  and  by 
water,  and  should  be  a  county  of  itself,  called  the  county 
of  Bristol :  and  that  the  burgesses,  their  heirs  and  suc- 
cessors, for  ever,  should  have,  vrithin  the  town  and  su- 
burbs, and  their  precincts,  by  metes  and  bounds,  as  they 
were  limited,  the  liberties  and  acquittances  thereunder 
written,  and  should  fully  use  and  enjoy  them ;  t.  «.,  among 
others,  that  every  mayor  of  the  town  of  Bristol,  as  soon 
as  he  should  be  elected,  should  be  the  escheator  of  his  ma- 
jesty;  and  also  that  the  burgesses,  their  heirs  and  succes- 
sors, for  ever,  should  have  all  other  the  liberties  and 
acquittances  then  before  granted  to  them,  as  weU  by  bis 
majesty's  predecessors  as  by  himself,  and  also  all  other 
their  customs  and  profits  thence  arising.  This  cl^arter 
contained  no  directions  as  to  the  mode  of  electing  the 
mayor.  By  letters  patent,  dated  Westminster,  1st  Sep- 
tember, 47  Edw.  3,  reciting  the  last  mentioned  charter, 
that  king  appointed  and  commanded  a  perambulation 
between  the  county  of  Bristol  and  its  precincts,  as  well 
by  land  as  by  water,  and  the  counties  of  Gloucester  and 
Somerset.  A  perambulation  of  the  county  of  Bristol,  with 
its  metes  and  bonnds,  was  had,  and  a  return  thereof  made 
into  Chancery,  and  the  perambulation  exemplified.  By 
an  act  of  47  Edw.  3,  the  said  charter,  and  all  and  sin- 
gular the  grants,  liberties,  acquittances,  and  things 
therein  specified  and  contained,  and  the  perambula- 
tion exemplified  by  the  letters  patent,  were  ratified  and 
confirmed  to  the  burgesses  of  Bristol  and  their  successors; 
which  act  has  never  been  repealed,  but  still  continues  in 
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1826.        force.    At  the  time  of  the  granting  of  the  charter,  and  the 
J^jjT*-'      passing  of  the  act,  one  of  the  liberties,  privileges,  and  cub- 
V.  toms  of  the  town  of  Bristoly  was  (according  to  the  de- 

Uaythobhs.  pQQ^Qji^'g  information  and  belief)*  that  the  burgesses  should 
every  year  chuse  from  among  themselveSi  a  burgess,  to  be 
mayor.  Before  the  granting  and  confirmation  of  the 
charter,  there- was  no  common  council  distinct  from  the 
burgesses.  By  charter,  dated  6th  July,  34  Hen.  8, 
Bristol  was  n^de  a  city.  In  4  Hen.  6,  the  charter  and 
fbfmer  act  of  parliament  were  recognised  by  parliament 
In  25  Car.  2,  certain  of  the  members  of  the  oorporation  of 
Bristol  attempted  to  surrender  to  his  majesty  the  rights 
and  privileges  of  Bristol,  but  such  surrender  was  never 
enrolled  of  record.  By  letters  patent,  dated  2d  Jtitie,  36 
Car.  2,  that  king  granted  that  the  citkens  and  inhabitants 
of  Bristol  should  be  a  body  politic  and  corporate,  by  the 
name  of  the  mi^or,  burgesses,  and  commonally  of  the  city 
of  Bristol.  That  charter  vested  the  right  of  electing  the 
mayor  and  sheriffs  in  the  common  council;  and  reserved  to 
the  king  a  power  of  removing  the  mayor,  recorder,  or  any 
of  the  aldermen,  or  the  sheriffsi  or  any  one  or  ipore  oi  the 
conmion  council,  or  the  common  cler^L,  steward,  or  coro* 
ness  of  the  city.  By  a  proclamation  of  4  Jac.  2,  reciting 
that  his  majesty  was  resolved  to  restore  all  his  cities  tathe 
same  state  as  they  were  in  before  any  smvender  of  their 
charters,  it  wbb  declared,  that  csorporations  whose  deeds 
of  surrender  were  not  enrolled,  or  judgment  entered 
against  them,  and  the  mayor,  bailifiy  8dc.,  and  the  meiH'*' 
bers  respectivdyi  should,  upon  the  puUiqatioa  theieof, 
take  upon  themselves  to  act  and  proceed  as  a  body  politic. 
That  proclamation  was  acted  upon  by  the  mayor,  bar* 
gesses,  and  conunonally  of  Bristol,  and  the  surrender 
cancelled  by  the  king.  The  common  council  of  the  mty 
of  Bristol,  acted  upon  the  charter  of  36  Car.  2,  or  seme 
subsequent  charter,  which,  if  there  was  any  such,  the  de- 
ponent, a  burgess,  believed  to  be  void  in  this  respect  The 
deponent  received  no  notice  at  any  time,  before,  or  on  the 
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29tb  September y  1826,  to  attend  on  that  or  any  other        igae. 
{weTioiis  day,  for  the  electioa  of  a  mayor,  fcnr  the  year  thea     iilT'^C^ 

__,._  -  ,  The  King 

emttiDg ;  and  he  beueyed  that  no  such  notice  was  given  to  v. 

any  of  the  burgeases,  for  such  purpose,  except  to  certain  Hattborne. 
idect  bodies  of  the  corporation,  consisting  of  the  mayor, 
sUennen,  and  eommoQ  conncil,  amounting  together  to 
about  43  persons.  At  a  meeting  of  thoae  select  bodies, 
the  defendant  was  elected  mayor,  and  all  burgesBes,  except 
those  select  bodies  and  their  officers,  were  excluded  from 
being  present^  or  voting  at  the  dection. 

The  affidavits  in  answer  to  the  rule  were  made  by 
the  chamberlain  of  the  city  and  county  of  Bristol, 
who  had  the  custody  of  the  charters  and  other -do- 
cuments belonging  to  the  corporation,  and  by  the  deputy 
keeper  of  the  records  in  the  Tower,  to  whom  those  char- 
ters and  documents  had  been  delivered  for  examination ; 
ukd  they  disclosed  the  following  facts.  By  charter  of 
9th  Anne,  that  queen  granted  to  tiie  mayor,  bui^sses, 
and  commonalty  of  the  city  of  Bristol,  among  other  things, 
that  there  diould  be  out  of  the  better  and  more  discreet 
citizens  40  persons  besides  the  mayor,  who  should  be 
the  common  council,  and  that  as  often  as  it  should 
happen  that  any  mayor,  reconier,  sherifis,  common  coun* 
cflmen,  oommoo  cleik,  steward  of  the  court  of  the  sheriffiii 
of  the  county  of  Bristol,  or  coroners  of  the  city,  should 
die,  or  be  removed,  or  go  out  of  office,  or  that  any  election 
of  those  officers,  or  of  any  one  or  more  of  the  same  should 
thereafter  be  vacated  or  rendered  ineffectual  by  incapacity, 
or  lefiisal,  m  any  other  means,  that  then,  and  in  every 
such  case,  another  fit  person  should  be  duly  elected 
fipom  time  to  time  by  the  common  council,  or  by  the 
greater  part  of  the  same,  into  those  offices  respectively, 
and  should  be  sworn  by  the  mayor,  or  by  suck  other 
person,  at  such  time  and  in  such  place  and  mannerv  as 
had  been  used  and  accustomed  in  the  said  city  in  thai 
respect  for  the  space  of  forty  years  then  last  past^    By 
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1836.  .      another  clause  of  that  charter,  the  queen  released  to  the 
JT^^"*'  *   mayor,  buigesses,  and  commonalty  of  the  city  of  Bristol, 
V,  and  their  successors,   all  power  and    authority  reserred 

H4TTH0RNB.  ^  ^^^  CkarUs  the  Second,  by  his  letters  patent,  dated 
2d  June,  36th  of  his  reign,  concerning  the  signifying  the 
royal  approbation  of  the  mayor,  &c.,  and  all  power  re- 
served of  removing  the  mayor  and  other  officers,  or  any  of 
the  common  council.  This  charter  was  accepted  by  the 
mayor,  burgesses,  and  commonalty  of  the  city  of  Bristol, 
and  has  ever  since  been  acted  upon,  and  the  uniform  and 
constant  practice  and  usage  has  been,  that  on,  &c.,  in  every 
year,  the  mayor,  aldermen,  sheriffs,  and  common  council, 
meet  in  the  Guildhall,  to  elect  the  mayor  and  sheriffs  for  the 
year  ensuing,  when  the  mayor  for  the  time  being  proposes 
one  of  the  common  council  to  be  the  new  mayor ;  the 
aldermen  and  sheriffs  propose  another  of  the  common 
council ;  and  the  residue  of  the  common  council  propose  a 
third ;  and  one  of  the  three  so  proposed,  who  has  the 
greatest  number  of  voices  of  the  whole  of  the  coinmon 
council,  is  declared  elected.  From  the  year  1698,  the 
books  of  the  corporation  contain  a  regular  series  of  entries 
of  the  elections  of  the  mayor  for  each  year,  from  which  it 
appears  that  during  the  whole  of  that  period  the  elections 
were  made  by  the  common  council  in  the  mode  above 
stated.  Before  the  commencement  of  that  series,  there 
are  some  entries  of  elections  of  mayors  in  the  reigns  of 
Henry  6th  and  Henry  7th,  by  which  it  appears  that  all 
the  elections  of  mayors  were  by  the  common  council 
exclusively ;  and  there  is  no  entry  in  any  of  the  books, 
papers,  or  documents  of  the  corporation,  of  any  elections 
of  mayors  by  any  other  persons  than  the  common  council, 
nor  have  the  burgesses  and  commonalty  ever  exercised,  or 
claimed  to  exercise,  any  right  of  interference  in  the  elec- 
tions of  mayors.  According  to  the  opinion  and  belief  of 
the  deputy  keeper  of  the  records  in  the  Tower,  founded 
upon  the  examination  of  the  books,  documents  and  papers 
delivered  to  him  by  the  chamberlain  of  Bristol^  it  ap^ 


^ 
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peared  that  the  corporation  of  Bristol  was  a  corpocatioa  1826. 
by  prescription',  and  that  before  the  charter  of  47th 
Edward  3,  there  was  a  mayor  and  common  council  in  ~  v. 
the  corporation.  The  earliest  entry  of  an  dection  of  HAifTBORNB. 
mayor  in  the  books  of  the  corporation  is  in  the  reign  of 
Henry  6th.  One  of  the  entries  of  the  election  of  mayor 
in  the  reign  of  Henry  6th,  states,  that  ''  Robert  Sturmy, 
that  time  mayor,  J.  B.,  J.  5.,  &c.,  with  all  the  notable 
peraons  of  the  whole  common  council  of  the  town  of 
Bristol,  assembled  in  their  council  house,  and  by  their 
right,  discreet,  and  sad  advisements  chose  R.  H.  to  be 
mayor  during  the  next  year  coming.  Which  mayor,  and 
all  the  notable  persons  aforesaid,  after  the  said  election 
done,  enacted  and  established  the  ordinances  that  follow," 
&c.  The  petition  exhibited  in  parliament  by  the  com- 
mons to  the  king,  in  the  47th  Edward  3,  was  as  follows. 
"  Please  our  lord  the  king  of  his  good  and  especial  grace, 
to  grant  that  your  gracious  charter  made  to  your  lieges 
burgesses  of  your  town  of  Bristol,  containing  that  the 
said  town  with  the  suburbs  and  precincts  thereof  shall 
be  a  county  by  itself,  and  the  franchises  by  you 
granted  to  your  said  burgesses  by  the  same,  shall  be 
by  yon  ratified  and  confirmed  in  this  present  parliament, 
together  with  the  perambulation  thereof  made  by  your 
commission,  and  returned  into  your  Chancery,  of  the  said 
precincts  and  of  the  bounds  thereof,  and  the  commons 
pray  that  this  bill  be  confirmed  in  the  present  parliament.'' 
The  answer  was  as  follows.  ''  It  is  assented  and  agreed 
io  parliament,  that  the  charter,  franchise,  and  perambula- 
tion whereof  this  bill  makes  mention,  be  ratified,  approved, 
and  confirmed  to  the  free  burgesses  of  the  town  of  Bristol, 
and  to  their  heirs  and  successors,  under  the  king's  great 
seal.''  After  this  petition  and  answer,  Edward  3,  by  an 
inspeximus  charter,  reciting  the  former  charter,  which 
separated  the  town  of  Bristol,  with  the  suburbs  and  pre- 
cincts, from  the  counties  of  Gloucester  and  Somerset,  and 
the  letters  patent  which  exemplified  the  perambulation 
of  the  metes  and  bounds  of  the  county  of  Bristol,  re- 
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tamed  into  Chancy ;  by  the  assent  and  agreement  of  the 
prelates,  nobles,  great  men  and  commonalty  in  parliament^ 
V-  ratified,    approved,  and  confirmed   to  the  burgesses  of 

Bristol,  their  heirs  and  successors,  for  ever,  as  weU  die 
said  recited  charters,  and  all  and  singular  the  grants^ 
liberties,  acquittances,  and  things  contained  therein,  as 
the  said  perambulation  exemplified  as  aforesaid.  The 
grant  is  in  these  words.  "  We,  by  the  assent  and  agre^ 
ment  of  the  prelates,  nobles,  great  men,  and  commonalty, 
being  in  our  parliament  called  together  at  WesiminsUr,  on 
the  morrow  of  Saint  Edmund  last  past,  do,  for  us  and  our 
heirs,:  by  virtue  of  these  presents,  mtify,  approve,  and  con- 
firm for  ever,  to  the  said  burgesses  of  Briitol,  and  to  their 
heirs  and  successora,  as  well  our  said  charter  and  all  and 
singular  the  grants,  liberties  and  acquittances,  and  all 
other  things  contained  and  specified  in  the  same  charter, 
as  the  said  perambulation  exemplified  by  our  letters  patent 
aforesaid,  concerning  the  metes  and  divisions  so  made 
between  the  aforesaid  counties  of  Gloucester  and  Somerset, 
and  the  said  county  of  Bristol,  or  the  borders  and  bounds, 
and  those  letters,  and  all  and  singular  tbe  things  con- 
tained in  those  letters,  as  our  charter  and  letters  afi>resaid 
more  fvdly  testify.  In  witness  whereof  we  have  caused 
these  our  letters  to  be  made  patent.  Witness  ourselves  at 
Westminster,  on  the  20th  day  of  December,  in  the  47th 
year  of  our  reign.'' 

Copley,  A.  O.,  Scarlett,  W.  E.  Taunton,  Ludiow,  and 
G.  JR.  Cross,  shewed  cause.  This  rule  must  be  dis* 
charged.  It  was  obtained  on  two  grounds : — ^first,  that 
the  defendant  having  been  elected  pursuant  to  the  void 
charter  of  35  Charles  2,  has  no  tight  to  retain  his  office ; 
and  second,  that  the  charter  of  47  Edtoard  3,  conferring 
the  right  of  election  on  the  mayor  and  commonalty,  having 
been  confirmed  by  parliament,  could  not  be  altered  by  any 
subsequent  charter,  so  as  to  transfer  tiie  right  to  the  com- 
mon council,  as  a  select  body.  The  first  objection  does  not 
require  either  argument  or  authorities  to  refute  it;  it  is 
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eompletely  answered  by  the  affidavits  filed  on  the  part  of       i®^* 
the  defendant ;  which  clearly  shew  that  the  election  took     '£^q  ]^|y^ 
place,  not  under  the  provisions  of  the  charter  of  36  CharUi  £• 

2,  but  under  the  provisions  of  the  charter  of  9  Anne,  and 
conformably  to  the  usuage  and  practice  which  has  pre- 
mkd  in  the  corporation  from  the  year  1598,  down  to  the 
present  time.  With  respect  to  th^  second  objection,  it  is 
assomed,  that  prior  to  the  charter  of  47  Edward  3,  the 
right  of  election  was  in  the  commonalty ;  bat  the  affidavits 
before  the  Court  famish  no  proof  of  that  fact.  It  rests  en- 
tirely upon  suimise  and  assertion.  But  even  if  there  were 
any  documents  in  existence  apparently  authorising  that 
assumption,  still  the  long  and  undeviating  usage  and 
practice  which  have  been  adopted  in  the  regulation  oi  the 
election  of  the  corporate  officers)  would  be  amply  sufficient 
to  countervail  any  inference  arising  firom  eariy  records  to 
the  contrary.  The  e^ect  attempted  to  be  given  to  the 
dnurtsr  of  47  Edward  3,  and  the  act  of  parliament  relating 
thereto,  is  nof  warranted  by  the  instruments  themselves. 
That  diarter  is  perfectly  silent  as  to  the  mode  of  electing 
the  mayor,  and  other  corporate  officers ;  apd,  therefcNre, 
throws  no  Ught  upon  the  present  questioq :  but  even  if  this 
were  not  so,  the  act  of  parfiament  does  not  go  to  confirm 
that  charter,  with  respect  to  any  of  the  rights  of  election* 
The  town  of  Brutol  having  been  constituted  a  county,  and 
a  commission  having  been  issued  to  ascertain  its  metes 
and  bounds,  the  act  of  parliament  was  passed  to  confirm 
those  metes  and  bounds,  and  to  enable  the  crown  to  grant 
another  charter  under  the  great  seal,  confirming  the  former 
charter,  and  the  new  jurisdiction  and  privileges  proposed 
to  be  given  to  the  town  upon  its  becoming  a  county.  The 
object  of  the  act,  therefore,  was,  not  to  diminish  or  limit 
the  prerogative  of  the  crown,  but  to  enable  the  king  to 
confirm  under  his  great  seal  the  more  extended  privileges 
of  the  corporation.  The  present  case  is  perfectly  distin- 
guishable from  that  of  Rex  v.  Miller  (a),  which  willdoubt- 

(<i)  6  T  R.  268. 
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less  be  relied  on  by  the  other  side.    The  point  there  decided 
r^^^^Q     was,  that  the  constitution  of  a  corporation,  as  settled  by  an 
V.  act  of  parliament,  cannot  be  varied  by  the  acceptance  of  a 

subsequent  charter,  inconsistent  with  it.  In  that  case,  dis- 
putes having  arisen  as  to  the  rights  of  election  in  the  corpo* 
ration  of  Northampton  ;  in  order  to  put  an  end  to  them,  an 
act  of  parliament  was  passed  in  the  reign  of  Henry  8,  re- 
citing those  disputes,  and  providing  a  particular  mode  of 
election  in  future.  In  that  case,  therefore,  the  right  of  elec- 
tion was  expressly  created  and  defined  by  an  act  of  parlia- 
ment, and  could  only  be  altered  by  the  same  authority.  The 
present  case  stands  upon  a  totally  different  footing,  because 
the  act  of  parliament  leaves  the  prerogative  of  the  crown 
untouched,  and  was  passed  exclusively  for  the  purpose  of 
converting  the  town  of  Bristol  into  a  county.  With  re- 
spect to  the  charter  36  Charles  2 ;  even  assuming  it  to  be 
void  in  the  first  instance,  in  consequence  of  the  supposed 
surrender  on  which  it  was  founded  not  having  been  en- 
rolled ;  still,  it  was  confirmed  in  the  fullest  possible  man- 
ner by  the  charter  of  9  Anne,  which  clearly  had  the  effect 
of  setting  it  up,  so  far  as  it  was  not  inconsistent  with  the 
latter  charter.  Upon  these  grounds,  it  is  submitted  that 
the  Court  will  not  interfere  to  disturb  the  mode  of  election 
which  has  prevailed  so  long  in  this  important  corporation. 

.  Wilde,  Seijt.,  Merewether,  Tindal,  and  Bompas,  con- 
tvk.  The  affidavits  do  not  furnish  an  answer  to  this  appli- 
cation. By  (he  charter  of  28  Edward  1,  the  burgesses 
are  directed,  so  often  as  they  elect  a  mayor,  to  present  him 
to  the  constable  of  the  castle :  from  which  it  seems  clear, 
that  at  that  time  the  election  of  mayor  was  by  the  bur- 
gesses at  large,  and  not  by  any  select  body.  From  that 
'  time  down  to  the  47  Edward  3,  it  is  not  contended  that 
any  alteration  took  place  in  the  mode  of  election ;  but  by 
charter  of  the  latter  date,  the  city  of  Bristol  was  consti- 
tuted a  county  of  itself.  That  charter,  and  all  the  then 
existing  rights  and  privileges  of  the  corporation,  were  after- 
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^wards  confirmed  by  that  which  the  relators  contend  was, 
•properly  speaking,  an  act  of  parliament ;  but  which  the  'TheKi' 
defendant  insists,  was  a  mere  personal  act  of  the  crown,  _  v. 
unconnected  with  the  legislature.  The  prayer  of  the  peti- 
tion was,  that  the  king  would  confirm  the  charter  **  in  that 
present  parliament :"  the  answer  of  the  king  was,  that  it 
was  assented  and  agreed,  *'  in  parliament,''  that  the  charter 
should  be  confirmed :  and  it  was  afterwards  in  fact  con- 
firmed *'  by  the  assent  and  agreement  of  the  prelates,  no- 
bles, great  men,  and  commonalty,  being  in  our  parliament 
ealied  together.'*  The  form  of  this  proceeding  was  certainly 
somewhat  different  firom  that  of  modem  statutes ;  but 
looking  at  the  whole  of  it  together,  it  was  clearly  an  act  of 
the  legislature  jointly  with  the  king«  or,  in  other  words,  an 
act  of  the  king  in  parliament:  and,  consequently,  the  con- 
stitution of  the  corporation  having  been  then  settled  by  an 
act  of  parliament,  could  not  afterwards  be  altered  l)y  the 
ro3ral  prerogative  alone,  or  by  any  authority  less  than  an 
act  of  parliament.  For  this  proposition.  Rex  v.  Miller  (a), 
is  an  express  and  decisive  authority.  But,  secondly,  even 
if  this  confirmation  of  the  charter  of  47  Edward  3,  did  not 
amount  to  an  act  of  parliament,  still  there  is  no  subsequent 
valid  charter,  authorising  that  mode  of  electing  the  mayor, 
which  has  of  late  years  been  adopted.  The  charters  of  36 
Charles  2,  and  9  Anne,  are  relied  upon  by  the  defendant ; 
but  neither  of  them  can  be  supported  as  a  valid  charter. 
The  former  being  founded  on  a  void  surrender,  was  for 
that  reason  itself  void  also ;  and,  consequently,  could  have 
no  operation  whatever  upon  the  customs  or  constitution  of 
the  corporation.  The  latter 'was  granted  upon  the  assump- 
tion that  the  former  was  valid  and  binding,  for  it  is  almost 
exclusively  a  charter  of  confirmation;  and  as  the  first 
charter  was  void,  the  queen  was  deceived  in  that  respect; 
and  the  second  charter  being  granted  under  the  influence 
of  that  deception,  veas  void  also.  But,  thirdly,  even  if 
the  charter  of  9  Anne  is  valid,  it  will  nevertheless  not 

(a)  6  T.  R.  368. 
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1836.        ftuthbiise  the  mode  of  electidii  adopted  ia  the  case  of  the 
jl^^^jj     present  defendant.    By  that  charter,  the  election  is  to  be 
«.  f '  at  stich  times,  and  in  such  place  and  manner  as  had  been 

lised  and  accustomed  in  the  said  city  in  that  respect*  for 
the  space  of  40  years  then  last  past."  By  the  charter  of 
36  Charles  2,  the  election  was  to'be  by  the  common  coun- 
cil ;  but  even  if  that  was  acted  upon  down  to  the^gnintmg 
of  the  charter  of  9  Atme,  stfll  the  language  of  the  latter 
would  not  be  satisfied,  because  the  period  of  40  years  there 
limited,  would  extend  back  beyond  the  period  of  the  36 
Charles  2.  It  is  attempted  to  meet  this  di£Siculty  by  pro* 
ducing  th^  entries  in  the  corporation  books  in  the  retgn  of 
Henry  6,  which  describe  the  election  of  mayor  to  hare  been 
by  the  notable  men  of  the  common  council  assembled  in  the 
oiumcil  house ;  but  they  only  shew  the  designation  of  com*- 
mon  council"  to  have  been  then  known  and  used :  they 
by  no^neans  go  on  to  shew  that- any  common  councH  was 
then  in  existence,  as  a  select  and  separate  body  from  the 
commonalty  at  large.  Without,  however,  going  Airther  into 
the  merits  of  the  case;  the  affidavits  on  both  sides  clearly 
shew,  that  there  are  questions  of  great  doubt  and  nicety 
connected  with,  and  arising  out  of»  the  constitution  and 
customs  of  this  corporation ;  and,  therefore,  the  Court  will, 
according  to  their  constant  practice^  make  this  rule  abso^ 
lute»  in  order  that  those  questions  may  be  tried  before  the 
proper  tribunal,  where  the  whole  case  may  undergo  a  fuller 
and  more  mature  deliberation  than  it  can  receive  on  a 
motion  Idee  the  present. 

Abbott,  C.  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  It  is  not  now  a  controverted  fact,  that  as  far 
at  least  as  man's  memory  goes,  the  election  of  the  mayor 
of  the  city  of  Bristol  has  been  conformable  to  the  mode 
in  which  the  defendant  has  been  elected.  It  is  not  die- 
tinody  deniied,  that  the  same  mode  of  election  has  pre* 
vailed  ever  since  the  grant  of  the  charter  of  9  Anne ;  and 
no  instance,  certainly,  has  been  shewn  of  a  different  mode  of 
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election  since  that  period.    But  it  is  said,  that  an  election        i820. 
under  the  statute  of  9  Atme,  cannot  be  good  for  two  rear     i^^T'^ 
sons ;  first,  because  that  charter  must  be  taken  to  be  dif-  «. 

ferent  from  that  of  47  EdvHnrd  3,  and  that  the  parliament- 
ary confirmation  of  that  king's  charter  had  the  effect  of 
preventing  the  crown  from  granting  any  subsequent 
charter,  varying  the  provisions  which  that  charter  con- 
tained, or  the  Uberties  previously  enjoyed  by  the  city :— » 
and  second,  because  the  charter  of  9*  Anne  is  in  itself  void, 
on  the  supposition  that  the  queen  was  deceived  in  making 
her  grant,  by  reason  of  the  reference  made  in  it  to  the 
previous  charter  of  36  Charles  2,  which  was  abo  void,  at 
being  founded  upon  a  surrender  which  was  invalid  for 
want  of  enrolment.  Now  I  will  consider  each  of  these 
grounds  separately.  The  proceedings  which  took  place  in 
the  47th  year  o(  Edward  3,  we  have  from  the  parliament 
roll,  and  the  other  documents  before  us.  The  first  in 
point  of  date  is  the  charter  of  8th  August,  47  Edward  3, 
by  which  it  appears  that  monarch  granted  to  the  corpora* 
tion  of  Bristol  various  liberties  and  privileges,  confirming 
the  former  liberties  and  privileges  of  the  town,  and  grant- 
ing also,  that  Bristol  should  from  thenceforth  be  a  county 
of  itself,  to  be  comprised  within  certain  metes  and  bounds. 
In  the  following  month  the  king  issued  a  commission  in 
Older  to  have  a  perambulation  to  ascertain  the  metes  and 
bounds  which  were  to  be  the  limits  of  the  county  of  the 
city.  After  that  commission  had  issued,  and  a  return  had 
been  made  thereto,  a  proceeding  took  place  in  parliament, 
which,  it  is  said,  is  itself  an  act  of  parliament,  confirma* 
tory  of  all  that  had  been  previously  done  by  the  king  in 
the  months  of  August  and  September;  and  the  effect  of 
which  was,  to  prevent  the  king  from  varying  the  customs, 
liberties,  and  privileges  confirmed  and  gmnted  by  the 
charter,  except  by  another  act  of  parliament.  Let  us  in- 
quire whether  such  an  effect  can  properly  be  given  to  diis 
proceeding  in  parliament.  It  begins,  as  many  acts  of  par- 
liament of  ancient  date  do,  in  the  form  of  a  petition  firom 
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1826.        the  commons  to  the  king^  followed  by  an  answer  from  the 
'^^'       king.    The  commons  say,  "  may  it  please  our  lord  the 
V.  king,  of  his  good  and  special  grace,  to  grant  that  your 

Haythobve.  g|.j^cious  charter  made  to  your  lieges,  burgesses  of  the 
town  of  Bristol,  shall  be  by  you  ratified  and  confirmed  in 
this  present  parliament,  together  with  the  perambulation. 
And  the  commons  pray  that  this  bill  be  confirmed  in  this 
present  parliament."  To  this  petition,  the  king  answers 
thus :' — '*  It  is  assented  and  agreed  in  parliament,  that  the 
charter,  franchises,  and  perambulation,  whereof  this  bill 
makes  mention,  be  ratified,  approved,  and  confirmed  to 
the  burgesses  of  the  town  of  Bristol,  their  heirs  and  suc- 
cessors." Stopping  here,  there  would  be  great  reason  for 
contending  that  this  confirmation,  on  the  petition  of  the 
commons,  of  what  had  been  previously  done  by  the  crown 
in  the  month  of  August,  was  in  itself  an  act  of  parliament ; 
but  it  does  not  stop  here,  for  the  king  goes  on  to  say,  in 
express  terms,  that  this  shall  be  done,  ^*  under  the  king's 
great  seal:"  clearly  referring  to  some  confirmation  which 
was  to  be  made  by  some  subsequent  act  of  the  king  him- 
self. Accordingly,  in  the  month  of  December  following,  a 
charter  is  granted  by  the  same  king,  reciting  this  proceed- 
ing, and  then,  by  the  consent  of  the  prelates  and  nobles, 
8lc.,  ratifying  and  confirming  that  which  had  been  granted 
and  confirmed  by  the  previous  charter.  The  proceeding  in 
this  case,  therefore,  is  entirely  difierent  from  that  which 
took  place  in  the  case  of  Rex  v.  Miller ;  for  there  the 
constitution  of  the  borough  was  settled  by  the  express 
regulations  of  an  act  of  parliament;  and,  consequently,  it 
might  well  be  held,  that  a  confirmation  framed  by  the  joint 
act  of  all  the  branches  of  the  legislature,  could  not  be 
altered  at  the  individual  pleasure  of  the  crown.  But  here, 
it  is  quite  clear  that  the  king,  in  his  answer  to  the  com- 
mons, specially  reserved  to  himself  the  right  of  granting 
the  charter  under  the  great  seal,  thereby  taking  upon  him 
as  his  own  act,  to  confirm  and  ratify  that  which  was  the 
prayer  of  the  petition  of  the  commons.    It  seems  mani- 
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(est  to  me,  therefore,  that  the  proceeding  in  the  47  Ed-         1826. 
ward  3,  had  not  the  effect  of  preventing  the  crown  from 
granting  any  future  valid  charter,  varying  in  its  provisions  v. 

from  the  charter  of  47  Edward  3,  and  varying,  among  "^^thorne. 
other  things/  the  mode  of  electing  the  officers  of  the  cor- 
poration. I  come  now  to  consider  the  second  objection, 
which  applies  to  the  charter  of  9  Anne.  It  is  said  that 
this  charter  is  void  in  itself,  because  the  queen  was  de-  • 
ceived  in  making  her  grant,  for  that  she  manifestly  granted 
this  charter  under  the  belief  of  the  validity  of  the  charter 
of  36  Charks  2 ;  which  charter,  having  been  founded  on  a 
surrender  which  was  void  for  want  of  enrolment,  was  itself, 
of  necessity,  void  also.  The  question,  then,  is,  was  the 
charter  of  9  Anne  founded  on  the  charter  of  36  Charles  2  ? 
I  am  of  opinion  that  it  was  not*  It  does  not  begin  by 
reciting  it :  it  does  not  go  on  to  confirm  it.  The  only  re- 
ference it  makes  to  it  is,  that  the  queen  releases  to  the 
corporation  the  power  of  removing  its  members,  which  the 
charter  of  36  Charles  2  had  reserved  to  the  crown,  and 
releases  any  just  grounds  of  complaint  which  she  might 
have  against  the  corporation  for  not  having  acted  conform- 
ably to  the  charter  of  36  Charles  2.  Does  that  import 
that  the  queen  was  then  acting  in  conformity  with  the 
charter  of  36  Charles  2  ?  Might  it  not  very  well  be,  that 
the  queen,  at  that  time,  for  the  sake  of  ease  and  quiet  to 
the  corporation  of  the  city  of  Bristol,  and  of  avoiding  any 
doubts  or  questions  that  might  be  made  during  her  own 
leign  or  after  her  demise,  might  have  said,  "  I  will  release 
you  from  all  that  odious  power  of  removal  which  the  charter 
of  King  Charles  the  second  reserved  to  the  crown,  and  if 
any  of  you  have  offended  against  the  terms  of  that  chal-ter, 
I  will  release  you  from  the  consequences  of  that  also  ?" 
It  seems  to  me,  that  this  is  by  far  the  most  reasonable 
construction  of  the  charter :  and  if  so,  the  ground  of  the 
argument  fails  altogether.  The  two  points  already  men- 
tioned are  questions  of  law  :  I  come  now  to  consider  that 
which  is  rather  matter  of  fact  than   of  law.     By   the 

VOL.  VIII.  R 
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1836.        charier  of  Queen  Anne,  the  mayor  and  sheriffs  are  to  be 
ThTKiNo      cl^^  by  the  common  council  in  such  manner  as  th^ 
o.  had  been  elected  for  the  space  of  40  years  prior  to  ther 

granting  of  that  charter.  That  space  of  40  years  will  go 
back  beyond  the  date  of  the  charter  of  Charles  the  secoad. 
The  affidavits  in  answer  to  the  rale  say,  that  the  present 
election  has  taken  place  agreeably  to  the  usage  that  has 
prevailed  since  the  time  of  the  charter  of  Queen  Anne.  I 
will  suppose  that  the  affidavits  stopped  there.  If  they 
had.  they  would  have  shewn  an  usage,  which,  in  my 
opinicHi,  ought  to  prevail,  in  the  absence  of  atty  other 
usage  to  the  contrary.  But  thode  who  have  made  tlMee 
affidavits  have  not  stopped  there,  for  they  have  gone 
on  to  shew  that  this  has  been  the  uniform  ccAurse  ever 
since  the  time  of  Queen  Elizabeth.  It  is  alrgued  on  the 
part  of  the  relators,  that  nothing  that  has  been  done  since 
the  granting  of  the  charter  of  Queen  Anne,  and  for  above  40 
years  before  that  charter,  is  entitled  to  any  weight,  beoause 
it  appears  from  the  affidavits  that  the  same  practice  has 
prevailed  ever  since  the  reign  of  Queen  Elizabeth,  when 
there  yrsB  In  fact  no  sriect  body,  no  common  council.  It 
is  contended  that  the  first  institution  of  a  common  councilj 
as  a  select  body,  was  by  the  charter  of  Charles  the  second ; 
but  it  by  no  means  appears  to  me  that  the  documents  which 
have  been  referred  to  prove  any  such  thing.  There  is.  in- 
deed, an  entry  in  the  reign  of  Henry  5..  stating,  that,  in 
consequence  of  the  death  of  one  qf  the  sheriffs  during  his 
year  of  office,  at  a  rmeeting  of  the  good  men  of  the  com- 
mon council  assembled  in  the  council  house,  they  elected 
Out  of  themselves  three  persons,  in  order  that  one  of  thoae 
three  persons  might  be  chosen  by  the  king  and  his  council 
to  be  sheriff.  The  return  of  that  election  made  by  the 
Corporation  to  the  crown,  is,  **  We.  the  mayorand  common- 
alty, of  our  common  assent,  have  chosen  three  persons  out 
of  ourselves,  in  order  that  out  of  those  three  persons  one 
may  be  chosen  by  our  lord  the  king  and  his  council,  as 
sheriff  of  Bristol ;  and  it  is  said,  that  this  being  the  re- 
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tani  of  the  whole  body  corporate,  is  atterly  inconaislent        ^826. 
with  the  idea  of  an  election  by  a  select  body.     It  does  hot, 
however,  appear  to  me^  that  any  such  inconsistency  arises.  v. 

The  corporation  at  Isrge  were  to  make  a  return  to  the  **^'^^"®^'^* 
crown  of  the  persons  eleetody  in  order  that  out  of  those 
ptmoos  the  ci^mn  might  chuse  one.  They  might  very  well 
H^ ''  We  have  elected  these  persons  according  to  the  an- 
cient Qsages  of  the  corporation/'  although  in  point  of  fact 
the  election  took  place,  not  at  an  assembly  of  the  body 
at  large,  but  at  an  assembly  of  a  select  body  ;  supposing 
that  select  body  to  have  existed  and  to  hax^e  exercised  that 
fdwiieg^y  for  a  long  period  of  time.  It  appears  to  me, 
therefore,  that  these  documents  by  no  means  shew  that 
there  was  no  common  council  subsisting,  as  a  select  body, 
10  far  back  as  the  reign  of  Queen  Elizabeth ;  but  on  the 
coDtraiy,  that  this  entry  of  an  election  by  the  commoi^ 
council,  shews  that  there  was.  But  then  it  is  said  that 
there  are  no  entries  in  the  corporation  books  of  any  elec- 
tions  of  common-councilmen  before  that  time,  to  shew  how 
they  were  elected,  or  how  the  vacancies  were  filled  up. 
That  may  yery  well  be  the  case.  I  have  no  doubt  in  my 
own  mind  that  the  common-councilmen,  antecedently  to 
tfie  charter  of  Charles  the  second,  had  been  very  irregularly 
selected  and  chosen,  and  not  perhaps  according  to  any  pre- 
cise or  definite  rule.  But  taking  that  to  be  so,  still,  if  they 
had  in  fact  existed  as  a  known  body,  although  irregularly 
chosen,  and  as  the  charter  of  Queen  Anne  set  at  rest  any 
irregnlarities  which  may  have  been  so  committed,  it  is  now 
immaterial  to  inquire  whether  the  body  was  duly  and  re- 
gularly constituted  or  not.  There  being  a  body  of  the 
same  name,  they  will  be  now  well  constituted  by  the  char- 
ter of  Queen  Anne.  For  these  reasouR  I  think  that  we 
ought  to  discharge  this  rule.  I  have  given  my  opinion 
upon  this  case  somewhat  at  length  ;  but  I  do  not  entertain 
any  doubt  either  upon  the  law  or;  the  facts  of  it :  and  not 
entertaining  any  reasonable  doubt,  I  think  1  am  called 
upon  to  discharge  this  rule.     If  we  were  to  grant  the  rule 
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1826.         upon  any  trivial  grounds,  we  should  be  calling  in  question 
Th  K  '       ^^  ^^^^  ^^^  government  of  one  of  the  most  important 
V,  corporations  in  the  kingdom.     We  ought  to  be  very  cau- 

tious  how  we  set  on  foot  an  inquiry  that  may  have  the 
effect  of  disturbing  such  a  corporation.  I  do  not  mean  to 
say  that  the  law  is  to  differ  in  the  case  of  a  great  corpora- 
tion from  that  which  would  be  law  in  the  case  of  a  tfmall 
corporation.  Ail  I  mean  to  say  is  this  : — That  in  propor- 
tion to  the  importance  of  any  subject  which  is  presented 
to  our  consideration,  the  human  mind  is  so  constituted,  or, 
at  least,  my  mind  is  so  constituted^  as  to  require  some- 
what more  of  conviction,  or  rather  of  proof,  before  I  can 
consent  to  interfere  with  long  established  usages  and  cus- 
toms. 

Bay  LEY,  J. — My  Lord  Chief  Justice  has  entered  so 
fully  into  this  subject,  and  has  with  so  much  clearness  and 
distinctness  expressed  the  grounds  upon  which  bis  opinion 
is  founded^  that  it  is  not  necessary  for  me  to  say  more  than 
that  I  entirely  concur  in  every  one  of  the  observations 
which  he  has  made.  I  will  only  add  this  : — ^That  I  con- 
sider it  to  be  the  duty  of  the  Court  to  grant  an  information 
where  real  doubt  exists  in  their  minds,  upon  looking  into 
the  (Circumstances  of  each  particular  case ;  but  that  they 
have,  on  the  other  hand,  a  bounden  duty  to  refuse  a  rule, 
when  they  do  not  see  that  it  is  likely  to  be  attended  with 
beneficial  consequences,  and  when  they  do  see  that  it 
would  be  calculated  to  unsettle  the  rights  of  a  large  body 
of  individuals,  and  to  undo  that  which  has  been  doing  for 
a  long  series  of  years. 

HoLitOYD,  J. — I  think  there  is  no  doubt  upon  either  of 
the  points  that  have  been  urged ;  and,  considering  the  na- 
ture of  the  case,  I  concur  in  the  opinion  that  the  rule 
ought  to  be  discharged. 

Rule  discharged  (a). 

(a)  LUiUdalff  J.,  was  gone  lo  chambers. 
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In  Rex  V.  Goldney  and  Savage,  which  waa  a  similar        ^826. 
motion  against  the  sheriffs  of  Bristol,  the  rule  was  also  dis-     ThT^KiN^c 
charged  on  the  same  grounds.     The  affidavits  set  forth  the  v- 

Haythorne 

same  facts,  except  that  there  appeared  to  be  an  entry  of  an 
election  of  a  sheriff  in  the  reign  of  Henry  6,  by  the  mayor 
and  common  council,  the  return  of  which  to  the  crown  by 
the  corporation  at  large  began, ''  We,  the  Mayor  and  Com- 
monalty have  elected/'  8lc.,  which  it  was  argued  proved 
that  the  term  ''  common  council"  meant,  not  any  select 
body,  but  the  commonalty  at  large.  One  point  made  upon 
moving  for  this  rule  was,  that  three  years  had  not  elapsed 
since  the  defendants  had  previously  served  the  same  office, 
which  it  was  contended  rendered  their  present  election 
void,  under  the  statutes  14  Edward  3,  c.  7,  and  1  Richard 
2,  c.  1 1,  but  the  Court  being  of  opinion  that  those  statutes 
did  not  ai^ly  to  the  sheriffs  of  cities  and  towns  corporate, 
thoagh  counties  of  themselves,  but  only  to  the  sheriffs  of 
counties,  chosen  by  the  prpwn,  refused  the  rule  on  that 
point. 
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Anne  Stokes,    administratrix  of  Edmund   Stokes, 

deceased  v.  Bate  (a).  1826. 

Assumpsit  on  a  promissory  note  made  by  the  de-  .   Declaration 
fendant  to  the  intestate.    The  declaration  contained  two  by  admii^  ^ 
lets  of  counts,  one  upon  promises  to  the  intestate,  and  the  *"**"*>  ^9^^  * 

.  «  m  promissory 

Other  upon  promises   to  the  plaintiff  as  administratrix,  note  given  to 

The  breach  to  the  first  set  of  counts  stated,  that  defendant  h^^;  ^dt'" 

intending  to  defraud  the  intestate  in  his  lifetime,  and  ministration  of 

plaintiff,  as  administratrix,  after  his  death  (to  which  plain-  g^j^  i^e^* 

tiff,  administration  of  all  and  singular  the  goods,  chattels  goods,  &c.,  of 

intestate  was 

and  credits  which   were    of    the  said    Edmund  Stokes,  duly  granted 

by  the  bishop 

{a)  The  puisne  Judges  of  this  Court,  sat,  as  on  former  occasions,  v^  ^' .  -^^ 
coder  the  kingfs  warrant,  from  Iktesdrnf  the  9  th,  to  Saturday  the  1 3th  of  ^^^  ^^^  ^^^ 
itfajf,  inclusively,  when  this  and  the  following  cases  were  decided.  ever  had  been 

administratrix 
of  all  and  singular  the  goods,  &c.,  of  intestate,  modo  et  formft.  Issue  thereon. 
Ptoof  of  the  letters  of  administration  as  described  in  the  declaration ;  and  proof 
that  intestate,  at  the  time  of  his  death,  had  bona  notabilia  in  another  dioc^e  in  a 
different  province  :  no  evidence  of  the  place  of  defendant's  residence  at  the  time  of 
intestate's  death : — Held,  first,  that  the  letters  of  administration  were  not  void,  but 
pused  to  plaintiff  all  the  goods  of  intestate  within  the  diocese  of  C. ;  second,  that  the 
only  issue  joined  was,  whether  administration  was  duly  granted  by  the  bishop  of  C., 
«nd  that  the  question,  whether  defendant  at  the  time  of  intestate's  death  resided  within 
the  diocese  of^C.,  was  not  parcel  of  that  issue :  and  third,  that  if  defendant  relied  on 
the  fact  of  his  residence  within  a  different  diocese,  he  was  bound  to  plead  it 
specially. 

VOL.    Till.  S 
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1826.  deceased^  at  the  time  of  his  death  intestate,  by  A.  B.,  Vicar* 
General  and  official  principal  of  the  bishop  of  Chester,  in 
due  form  of  law  was  granted  in  that  behalf),  had  not  paid 
the  several  sums  of  money  to  the  intestate  in  his  life-time, 
or  to  plaintiff,  administratrix,  as  aforesaid » since  his  death, 
although  often  requested  so  to  do:  concluding  with  a 
profert.  The  plea,  after  craving  oyer  of,  and  setting  out 
the  letters  of  administration,  alleged  that  plaintiff  was  not, 
nor  ever  had  been,  administratrix  of  the  goods  and 
chattels,  rights  or  credits,  which  were  of  the  said  Edmund 
Stokes,  deceased,  mode  et  form&.  Issue  on  the  plea.  At 
the  trial,  before  Garrow,  B.,  at  the  Shropshire  summer 
assizes,  1825,  the  plaintiff  produced  letters  of  administra- 
tion in  the  common  form,  granted  by  the  bishop  of 
Chester,  in  which  diocese  the  intestate  lived  and  died 
and  had  property,  and  which  is  in  the  province  of  York. 
The  defendant  then  proved  that  the  intestate  at  the  time 
of  his  death  had  bona  notabilia  in  the  diocese  of  Ldtchfield 
and  Coventry,  which  is  in  the  province  of  Canterbury ; 
and  thereupon  contended,  first,  that  the  letters  of  admi- 
nistration were  void  in  toto,  and  the  plaintiff  was  not 
administratrix  of  the  estate  and  effects  of  the  intestate  at 
all ;  and  second,  that  at  any  rate  she  was  not  administra- 
trix with  reference  to  the  promissory  note  in  question,  the 
letters  of  administration  empowering  her  to  sue  for  such 
assets  only  as  were  proved  to  have  been  in  the  diocese  of 
Chester,  The  learned  Judge  reserved  both  points  :  and  the 
plaintiff  had  a  verdict,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Campbell,  in  Michaelmas  term  last,  moved  accordingly. 
Where  there  are  bona  notabilia  in  several  dioceses  in  the 
same  province,  the  Prerogative  Court  must  grant  adminis- 
stration;  but  where  there  are  bona  notabilia  in  one 
diocese  of  one  province,  and  in  another  diocese  of  another 
province,  the  bishop  of  each  diocese  must  grant  admi- 
nistration, Burston  v.   Ridley  {a).     The    effect  of  that 

(a)  1  Salk.  39. 
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decision  is^  that  the  admJDistration  granted  in  this  case  by  i826. 
the  bishop  of  Chetter  is  void,  because  there  were  bona 
notabilia  in  another  diocese,  and  no  administration  was 
granted  by  the  bishop  of  that  other  diocese.  If  that  is  so, 
it  follows  that  the  plaintiff  is  not  administratrix  at  all  of 
the  goods  of  the  intestate.  But  even  if  the  adminis- 
tration granted  by  the  bishop  of  Chetter  is  valid,  still,  as 
there  was  no  evidence  that  the  defendant  resided  within 
the  diocese  of  Chester  at  the  time  when  the  intestate. died, 
the  plaintiff  cannot  be  administratrix  with  reference  to 
this  debt,  and  cannot  maintain  any  action  for  it  against 
him.  In  either  view  of  the  case,  therefore,  this  action  is 
QOt  maintainable.  Upon  the  issue  joined,  it  was  the  duty  of 
the  plaintiff  to  prove,  the  residence  of  the  debtor  within  the 
diocese  of  Chester,  as  part  of  her  case ;  and  not  having 
done  so,  she  must  abide  the  consequences. 

Abbott,  C.  J. — It  is  dear  that  where  an  intestate  has 
bona  notabilia  in  two  dioceses  within  the  same  province, 
letters  of  administration  cannot  be  granted  by  the  bishop 
of  either  diocese,  but  must  be  granted  by  the  metropolitan 
of  the  province.  But  where  an  intestate  has  bona  nota^ 
bilia  tnone  diocese  of  one  province,  and  in  another  diocese 
of  another  province,  the  case  is  very  different.  The  two 
dioceses  of  Chester  and  LitcJ^eld  are  not  within  the  sam^ 
province,  and  therefore  the  letters  of  administration 
granted  by  the  bishop  of  Chester  are  not  void,  but  will 
entitle  the  plaintiff  to  sue  as  administratrix  for  any  debt, 
where  the  debtor  resided  within  that'  diocese  at  the  time 
of  the  intestate's  death.  The  other  question  is,  whether, 
upon  the  issue  joined  in  this  case,  it  lay  upon  the  plain- 
tiff to  prove  her  title  as  administratrix  to  sue  for  this  debt, 
by  shewing  that  the  defendant,  at  the  time  of  the  in*- 
testate*s  death,  resided  within  the  diooese  of  Chester, 
by  the  bishop  of  which  the  adnTinistration  was  granted. 
If  the  defendant  was  in  a  situation  to  shew  that  he  in 
point  of  fact  resided  elsewhere,  it  would  certainly  have 

s  2 
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1826.  been  more  convenient  to  have  pleaded  that  matter  spe- 
cially, but  as  there  may  be  some  doubt  whether  he  was 
bound  so  to  plead  it,  he  may  take  a  rule  on  that  point. 

The  other  Judges  concurred. 

Rule  nisi,  on  the  second  point  only. 

W.  E.  TauntOHy  and  Russell,  now  shewed  cause.  Debts 
by  specialty  are  bona  notabilia,  not  at  the  place  where 
the  securities  were  made,  Lwm  v.  Dodson  (a),  nor  where 
the  testator  or  intestate  died,  Byron  y.  Bytonib),  but 
at  the  place  where  the  securities  are  at  the  death  of  the 
testator  or  intestate  ;  but  simple  contract  debts,  as  debts 
due  on  bills  of  exchange,  &c.,  follow  die  person  of  the 
debtor,  and  the  will  must  be  proved,  or  administration 
granted,  in  that  place  where  the  debtor  resided  at  the  time 
of  the  death  of  the  testator  or  intestate ;  Yeomans  v.  Brad-- 
show  (c).  Then,  if  the  debtor  in  this  case  resided  within 
the  diocese  of  Cliester  at  the  time  of  the  death  of  the 
intestate,  the  debt  was  bonum  notabile  in  Chester,  and  the 
plaintiff,  so  far  as  regards  that  debt,  was  duly  appointed 
administratrix.  Now,  there  was  no  evidence  upon  this 
point  one  way  or  the  other ;  and  it  is  to  be  presumed,  until 
the  contrary  is  shewn,  that  the  debtor  resided  within  the 
jurisdiction  of  the  officer  who  granted  the  letters  of  admi- 
nistration. The  plaintiff,  having  produced  letters  of  ad- 
ministration from  the  bishop  of  Chester,  had  done  enough  ; 
and  it  was  for  the  defendant  to  shew  that  this  debt  did 
not  pass  under  them,  by  proving  that  the  debtor  resided 
out  of  the  diocese  of  Chester  at  the  time  of  the  intes- 
tate's death.  Then,  secondly,  if  the  defendant  intended 
to  rely  upon  that  fact,  in  order  to  shew  that  the  plain- 
tiff was  not  entitled  as  administratrix  to  sue  for  this  debt, 
he  ought  to  have  introduced  that  matter  in  his  plea.    It 

(a)  1  Rol.  Abr.  008  (G)  pi.  4.  (c)  Caith.  373.     . 

lb)  Cro.  £lti.  472. 
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would  seem  that  sach  evidence  is  not  admissible  under  1826. 
the  plea  of  ne  unques  administratrix  (for  such  a  plea 
merely  states  that  the  plaintiff  is  not  administratrix  modo 
et  fonn&),  and  that  the  defendant  ought  either  to  have 
demurred  y  or  to  have  pleaded  specially  that  the  debtor 
resided  in  another  diocese,  at  the  time  of  the  intestate's 
death:  HilliardY*  Cox  {a),  Mellary,  Barber  (b),  Noelr. 
Wells  (c),  Allen  v.  Dundas  (d).  Rex  v.  Sutton  (e).  The 
general  rule  of  pleading  certainly  is,  that  the  plea  must 
deny  the  whole  or  some  essential  part  of  the  facts  averred 
in  the  declaration,  or  admit  them  to  be  true,  and  allege 
other  facts  that  render  them  inoperative.  But  here  the 
plea  introduces  no  new  matter,  but  simply  denies  the  fact 
averred  in  the  declaration,  namely,  that  the  plaintiff  is 
administratrix.  The  only  fact,  therefore,  put  in  issue  is, 
whether '  the  letters  of  administration  have  been  duly 
granted;  and  that  question  was  decided  by  the  Court 
in  favour  of  the  plaintiff,  at  the  time  when  this  rule  was 
moved  for. 

Campbell^  and  C.  Phillips,'CotiiA.  There  are  two  ques- 
tions in  this  case.  First,  what  was  the  issue  to  be  tried  ? 
And  second,  upon  which  of  the  parties  lay  the  onus  of 
proving  that  issue  ?  If  the  issue  is  merely,  whether  the 
bishop  of  Chester  granted  letters  of  administration  to  the 
plaintiff,  it  must  be  admitted,  that  the  Court  have  already 
answered  that  question  in  the  idaintiff's  favour.  But  that  is 
not  the  whole  issue.  The  issue  is  twofold,  and  involves  these 
two  questions :  first,  did  the  bishop  of  Chester  grant  the 
letters  of  administration  ?  and,  second,  did  this  particular 
debt  pass  under  them  ?  Unless  both  those  questions  can 
be  answered  in  the  affirmative,  the  plaintiff  has  no  title  to 
sue ;  and  if  she  has  averred  the  affirmative  of  both,  she 
was  bound  to  prove  them  both.     What  has  she  averred  ? 

(a)  1  Lord  Bay.  562.  N.  P.  143. 
(6)  3  T.  R.  387.  (d)  3  T.  R.  1 25.       . 

(c)  1   Ley.  236.      1   Sid.  359.  (e)  1  Saund.  274.      See  note  3. 

See  Com.  Rep.  150.  Anon.  Bull. 
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8he  declares^  in  substance,  that  she  is  administratrix  of 
Stou^       the  particular  debt  for  which  she  sues,  and  that  declara- 
V'   '      don  the  defendant  by  his  plea  denies.    Then,  if  that  is  the 
issue^  the  plaintiff  was  bound  to  prove,  not  only  that  the 
letters  of  administration  were  granted  in  Cheater,  bat  that 
the  defendant  resided  in  the  diocese  of  Chester  at  the  time 
of  the  intestate's  death ;  for  unless  he  did  so,  the  debt  in 
question  did  not  pass  under  the  letters  of  administration, 
for  nothing  passes  to[the  administrator  out  of  the  diocese  in 
which  the  administration  is  granted.   Com.  Dig.  Admims' 
traicr  (B  3).     Now  the  latter  fact  she  has  not  proved, 
and  therefore  she  cannot  maintain  this  action;    There  is  no 
foundation  for  the  objection  to  the  form  of  the  plea.    The 
plea  denies  that  the  plaintiff  is  administratrix  modo  et 
form& ;  and  therefore  puts  in  issue  two  propositions:  first, 
that  the  administration  was  duly  granted ;  and  second,  that 
this  debt  passed  under  it.    The  affirmative  of  both  those 
propositions  lay  upon  the  plaintiff;  for  it  could  not  be 
incumbent  on  the  defendant  either  to  plead  specially,  or  to 
prove,  matter  which  would  be  merely  negative.     Neither 
are  there  any  authorities  to  shew  that  such  matter  as  this 
must  be  pleaded  specially.     Hilliard  v.  Cox  (a),  Melhr  v* 
Barber  (6),  and  Yeomans  v.  Bradshaw  (c),  certainly  shew 
diat,  in  those  particular  cases,  it  was  deemed  advisable  to 
plead  specially ;  but  they  are  by  no  means  authorities  for 
saying,  generaUy,''that  it  is  necessary  to  do  so :  and  Mr. 
Serjeant  Williams,  in  his  note  to  Rex  v.  Sutton  (d),  ex- 
pressly says,  ''  the  defendant  may  give  in  evidence  upon 
the  plea  of  ne  unques  executor,  that  there  *were  bona  no- 
tabilia ;  for  it  confesses  and  avoids,  and  does  not  falsify 
tiieseal  of  the  ordinary." 

Bay  LEY,  J. — Looking  at  the  form  of  these  pleadings,  it 
seems  to  me  that  the  question,  whether  the  defendant,  at 
the  time  of  the  death  of  the  intestate,  was  resident  widiin 

(a)  t  Lord  Ray.' ^>G2.  (c)  Carth.  373. 

(6)  3  T.  R.  387.  {d)  1  Saund.  274.   Note  (3). 
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the  diocese  of  Chester,  is  not  part  and  parcel  of  the  issue  1826. 
to  be  tried.  The  declaration  alleges^  that  administration 
of  all  and  singular  the  goods  and  chattels  of  the  intestate 
at  the  time  of  his  death,  was  granted  to  the  plaintiff  by 
the  bishop  of  Chetter.  The  plea  sets  out  the  letters  of 
administration  upon  oyer,  and  avers  that  the  plaintiff  is 
not,  and  never  has  been,  administratrix  of  all  and  singular 
the  goods  and  chattels  of  the  intestate,  in  manner  and 
form  as  the  plaintiff  has,  in  her  declaration,  in  that  behalf 
alleged.  Upon  that  plea  issue  is  joined.  The  plea  does 
not  state  that  the  plaintiff  is  not  administratrix  quoad  the 
particular  debt  which  is  the  subject-matter  of  the  action ; 
but  only  that  she- is  not  administratrix  in  manner  and  form 
as  she  has  described  herself  to  be.  The  plea,  therefore, 
only  puts  in  issue,  whether  the  plaintiff  is  administratrix 
so  as  she  has  described  herself  to  be.  I  am  of  opinion, 
both  upon  principle  and  authority,  that  if  the  defendant 
meant  to  contend,  that  by  reason  of  any  matter  dehors  the 
letters  of  administration,  the  plaintiff  was  not  administra- 
trix quoad  the  debt  which  formed  the  subject-matter  of  the 
action,  he  was  bound  to  plead  such  matter  specially.  The 
cases  npon  the  subject  cleariy  shew-that  this  has  been  the 
course  of  practice.  In  Yeomans  v.  Bradshaw  (a),  the  ac- 
tion was  brought  by  an  administratrix  against  the  drawer 
of  a  bill  of  exchange.  The  letters  of  administration  were 
granted  by  the  bishop  of  Durham.  The  plea  was,  that 
the  city  of  London  was  without  the  diocese  of  Durham^ 
and  within  the  diocese  of  London ;  and  that  the  defend- 
ant, at  the  time  of  the  death  of  the  intestate,  was  an  inha- 
bitant and  commorant  without  the  diocese  of  Durham^  to 
wit,  at  London,  within  the  diocese  of  London,  To  that 
plea  there  was  a  demurrer,  and  the  Court  held,  that  the 
IhU  of  exchange  was  a  simple-contract  debt,  which  fol- 
lowed the  person  of  the  debtor,  and  gave  judgment  for 
dtt  defendant.  In  HiUiard  v.  Cox  (6),  which  was  an  ac- 
tion by  an  administrator,  for  goods  sold  and  delivered  by 

(a)  Garth.  373.  (6)  1  Salk.  37.    1  Lord  Ray.  562. 
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her  declaration  alleged,  does  not  imply  that  the  bishop  had 
not  authority  to  grant  administration  of  the  particular  debt 
which  is  the  subject-matter  of  the  action.  The  general 
rule^  that  where  the  defendant  intends  to  rdy  on  any  new 
matter  as  a  defence,  he  must  state  it  on  the  face  of  hia 
plea.  Com.  Dig.  Plead.  (E.  10),  applies  to  this  case ;  for, 
otherwise,  this  inconvenience  would  follow,  that  an  admin- 
istrator, upon  an  issue  like  the  present,  would  be  called 
upon  to  prove  the  place  of  the  debtor's  residence,  of  which 
he  may  naturally  be  perfectly  ignorant ;  whereas,  if  the 
debtor,  who  must  know  the  fact,  is  bound  to  allege  it,  the 
administrator  has  die  opportunity  of  taking  out  fresh 
letters  of  administration,  so  as  to  meet  the  real  facts  of 
the  case. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  impossible  to  say,  that  the  question,  whether  the  de- 
fendant at  the  time  of  the  intestate's  death  resided  within 
the  diocese  of  Chester,  is  parcel  of  the  issue  in  this  case. 
The  plaintiflPs  allegation,  that  administration  was  granted 
to  her  by  the  bishop  of  Chester,  is  verified  by  the  profert 
of  the  letters  of  administration.  They  are  in  the  common 
and  ordinary  form,  and  though  they  purport  to  pass  all 
and  singular  the  goods  and  chattels  of  the  intestate,  that 
expression  can  mean  such  goods  and  chattels  only  ais  the 
bishop,  who  granted  the  administration,  had  jurisdiction 
over.  The  declaration,  therefore,  in  substance,  only  avers, 
that  administration  was  granted  to  the  plaintiff  of  such  of 
the  goods  and  chattels  of  the  intestate,  as  were  within  the 
jurisdiction  of  the  bishop  of  Chester ;  the  plea  denies  that 
fact,  and  that  only,  and  that  is  all  that  is  put  in  issue. 
That  issue  has  been  properly  found  for  the  plaintiff,  and 
therefore  there  is  no  ground  for  disturbing  the  verdict. 

Rule  discharged. 
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Shorland  y.  Govett.  1826. 

1  RES  PASS  for  breaking  and  entering  plaintiff's  dwelling      Trespass 
house,  and  there  remaining  until  plaintiff^  in  order  to  ^7or  break- 
regain  podsessioti,  paid  defendant  a  tfum  of  119/.  lOs.  9d.  }^^  ^^4  ^?^^~ 
Pleas,  as  to  breaking  and  entering  the  dwelling  house,  and  dwelling- 
there  remaining,  first,  the  general  issue,  not  guilty.     Se-  ^^^y  *°d 
eond,  actio  non,  because  before  the  snid  time  when,  &c.,  ing  until  plain- 
to  wjt,  on,  8cc.,  Sir  W.  T.,  bart.,  sued  out  of  the  court  of  d^Lfalm^^^^^ 
our  lord  the  king,  before  the  kikig  himself  at  Westminster,  mon^.   Plea, 
a'cettain  writ  of  fieri  facias,  directed  to  the  sheriff  of  entered  mukr* 
Somersetshire,  commanding  him. to  cause  to  be  levied  of  a^toffifa: 
the  goods  and  chattels  in  his  bailiwick  of  J.  17.,  JR.  S*,  thereon  di- 
and  plaintiff,  as  well  ^  certain  debt  of  200/.,  which  the  J^^°^^°*if* 
said  Sir  W.  T.  had  then  lately  recovered  against  them  in  cation,  that  be- 
hissaid  majesty's  said  court,  as  also  10/.,  which  in  the  and  warrant 
same  court  were  awarded  to  the  said  Sir  W,  T.,  for  his  were  fully  exe- 
damages,  &6. ;  which  said  writ  was  delivered  to  the  said  dant  exacted 
sheriff,  who  made  his  warrant  to  JR.  S.  and  defendant,  more  than  the 

sum  he  was 
then,  and  at  the  said  time,  when,  &c.,  being  a  bailiff  of  the  entitled  to 

said  sheriff,  and  thereby,  by  virtue  of  the  said  writ,  cotn-  {hat  th~^^^l'- 
manded  them,  8cc.,  which  said  warrant  afterwards,  and  cation  alleged 
before  the  retiiirn  of  the  said  writ,  and  before  the  said  time  ^titutingd^' 
when,  8ic.,  to  wit,  on,  &c.,  was  delivered  to  defendant,  so  ^^dant  a  tres- 
being  such  bailiff,  to  be  executed  in  due  form  of  law  ;  by  i^io,and  was 
virtue  of  which  said  writ  and  warrant  defetidanttiifterwards.  **^«^«^®^  ^^ 

'   on  demurrer. 

and  before  the  return  of  the  said  writ,  to  wit,  at  the  said 
time  when,  8ic.,peadeably  entered  the  said  dwelling-house 
in  order  to  levy  the  debt  and  damages  aforesaid,  according 
to  the  exigency  of  the  said,  writ,  a!nd  on  that  occasion,  and 
for  that  parpose,  stayed  and  continued  in  the  said  dwelling- 
house  for  the  said  space  of  time  in  the  said  declaration 
mentioned,  being  a  reasonable  time  in  that  behalf;  con- 
cfaiding  with  a  verification.  Replication  to  the  second 
plea,  that  the  writ  and  warrant  in  that  plea  mentioned, 
were  respectively  indorsed  to  tevy  a  much  smaller  sum 


258  CASES    IN    THE    KlNO's    BENCH, 

1826.        than  the  debt  and  damages  in  that  plea  mentioned,  to  wit^ 
110/.  155.,  besides  poundage,  &c.»  and  that  shortly  after 


Shorland 


GoVfcTT. 


V.  defendant  entered  into  the  dwelling-house^  in  which,  &c., 

and  while  he  stayed  and  continued  therein*  as  in  the  said 
second  plea  mentioned,  and  before  the  said  writ  and  war- 
rant were  fully  executed,  defendant,  under  colour  and 
pretence  of  the  said  writ  and  warrant,  eztortionately  and 
unlawfully  demanded,  exacted  and  received,  of  and  from 
plaintiff,  a  much  larger  sum  of  money,  to  wit,  3/.  lOi.  more 
than  he  was  entitled  to  levy  upon  the  goods  and  chattels 
of  plaintiff,  under  and  by  virtue  of  the  said  writ  and  war- 
rant, and  according  to  the  direction  indorsed  thereon,  as 
aforesaid ;  which  said  sum  of  3/.  10».,  together  with  the 
further  sum  of  116/.  Os.  9d„  amounting  in  the  whole  to  a 
large  sum,  to  wit,  119/.  10<.  9d.,  being  the  amount  then 
and  there  claimed  by  defendant  by  virtue  of  the  said  writ 
and  warrant,  plaintiff  was  forced  and  obliged  to  pay  for  the 
purpose  in  the  said  declaration  mentioned;  concluding 
with  a  verification.  Demurrer  to  the  second  plea,  and 
joinder  in  demurrer. 

£.  Lawes,  in  support  of  the  demurrer.  This  replication 
is  bad.  It  was  doubtless  framed  under  the  idea  that  the 
facts  stated  in  it  were  sufficient  to  constitute  the  defendant 
a  trespasser  ab  initio.  But  they  are  not;  the  original 
entry  having  been  made  under  the  authority  of  the  law, 
the  subsequent  extortion. will  not  make  the  defendant  a 
trespasser  ab  initio,  for  that  was  merely  an  act  of  nonfea- 
zance ;  and  where  the  original  duty  is  lawful,  a  subsequent 
act  of  nonfeazance  will  not  suffice  to  make  the  party  a 
trespasser  ab  initio ;  such  subsequent  act  must  be  itself  a 
trespass ;  The  six  Carpenter*s  case  (a).  Had  the  plaintiff 
made  a  tender  of  the  sum,  which  the  defendant  was 
authorised  to  levy,  and  had  the  defendant  aflerwards  per- 
sisted in  remaining  in  possession,  that  might  have  been  a 
trespass. 

(a)  8  Rep.  146. 
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Manning,  contri.    There  is  no  authority  which  goes  the         1836. 
length  of  saying,  that  an  act  of  misfeazance,  in  order     s„oni,j^„o 
to  constitute  the  party  a  trespasser  ab  initio,  must  be  itself  .        v. 
an  act  of  trespass.     The  six  Carpenter's  case  (a),  certainly 
does  not  go  that  length,  but  on  the  contrary,  shews  that 
a  subsequent  abuse  of  the  legal  process  under  which  the 
original  entry  is  made,  shews  quo  animo  the  party  acted, 
proves  the  original  purpose  to  have  been  tortious,  and  en* 
titles  the  plaintiff  to  say  that  the  defendant  entered  for 
that  purpose,  and  no  other.     Lord  Coke  there  says,  '*  It 
was  resolved,  when  entry,  authority,  or  license  is  given  to 
any  one  by  the  law,  and  he  doth  abuse  it,  he  shall  be  a 
trespasser  ab  initio;   but  where  an  entry,  authority,  or 
license  is  given  by  the  party,  and  he  abuses  it,  there  he 
must  be  punished  for  his  abuse,  but  shall  not  be  a  tres* 
passer  ab  initio.    And  the  reason  of  this  difference  is,  that 
iu  the  case  of  a  general  authority  or  Ucense  of  law,  the 
law  adjudges  by  the  subsequent  act,  quo  animo,  or  to  what 
mtent  he  entered;  for,  acta  exteriora  indicant  interiora 
secreta/'    He  then  goes  on  to  cite  instances  illustrative  of 
that  resolution.  [Holroyd,  J.   Every  one  of  which  instances 
is  a  clear  act  of  trespass].    That  is  so,  undoubtedly,  but 
Lord  Coke  afterwards  adds,  ''It  was  resolved  that  not 
doing,  cannot  make  the  party  who  has  authority  or  license 
by  the  law,  a  trespasser  ab  initio,  because  not  doing  is  no 
trespass  ;"  but  the  act  complained  of  here  cannot  be  called 
"not  doing;''  it  is  at  least  an  act  of  misfeazance,  and 
therefore  not  within  that  second  resolution.    The  real  dis- 
tinction in  all  these  cases  is  between  nonfeazance  and  mis- 
feazance, as  was  laid  down  by  the  court   of   Common 
Pleas,  in  Gates  v.  Bayley  (6).    In  Winterbourne  v.  Afor- 
gan  (c),  where  the  defendant  entered  under  a  warrant  of 
distress  for  rent  in  arrears,  and  continued  in  possession  of 
the  goods  upon  the  premises  for  fifteen  days,  during  the 
last  four  of  which  he  was  removing  the  goods,  which 

(a)  8  Rep.  146.  (c)  1 1  East,  395. 


{a)  8  uep.  140. 
(&)2WilM>D,  313. 
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1826.  were  afterwards  sold  under  the  distress ;  it  was  held  that 
„  -^^'^'  at  any  rate  he  was  liable  in  trespass  quare  clausum  frcgit 
V.  .  for  continuing  on  the  premises,  and  disturbing  the  plaintiff 
GovETT.  ^^  ^Yx^  possession  of  his  house,  after  the  time  allowed  by- 
law. In  Griffin  v.  Scott  (a),  it  was  held  that  trespass 
would  lie  against  a  landlord  for  allowing  the  distress  to 
remain  an  unreasonable  time  upon  the  premises.  In 
Aitkenhead  v.  Blades  (b),  it  was  held  that  if  a  sheriff  con- 
tinues in  possession  after  the  return  day  of  the  wrFt,  that 
is  an  irregularity  which  makes  him  a  trespasser  ab  initio ; 
and  that  is.  a  decision  peculiarly  applicable  to  the  present 
case :  for  here,  the  duty  of  the  defendant  was  to  quit  the 
premises  whenever  he  had  received  the  sum  which  he  was 
authorised  to  levy,  instead  of  which  he  remained  until  he 
bad  extorted  a  larger  sum.  In  Phillips  v.  Bacon  (c),  Lord 
Elhnborough  expressed  an  opinion,  that  if  the  sheriff  de- 
parts from  his  duty  in  making  a  mock  sale  of  the  goods,  it 
would  bring  the  case  within  the  principle  of  the  six  Car'- 
penters  Caseid),  and  make  the  sheriff  a  trespasser  ab 
initio.  In  Girling*s  Case{e),  the  Court  said,  the  sheriff 
ought  to  return  his  writ,  otherwise  his  justification  is  not 
good  ;  and  in  2  RoL  Abr.  662,  Trespass  ab  initio^  and  20 
Vin.  Abr.  Trespass,  501,  502,  many  cases  are  given,  in 
which  an  officer  who  has  the  execution  and  return  of  pro- 
cess, and  either  neglects  to  retnm  the  writ,  or  makes  a 
false  return,  is  declared  to  be  a  trespasser  ab  initio.  All 
these  are  cases  in  which  the  original  entry  was  lawful ;  they 
aU  shew  that  the  subsequent  act  need  not  be  per  se  an  act 
of  trespass  in  order  to  render  the  party  a  trespasser  ab 
initio :  and  they  are  all,  therefore,  authorities  for  saying 
that  the  replication  in  this  case  is  sufficient. 

Baylby,  J. — I  am  of  opinion  that  this  replication  is 


(a)  2  Lord  Ray.  1424.  {d)  8  Rep.  146. 

(6)  5  Taunt.  198.  (e;  Cro.  Car.  446. 

(c)  9  East,  298. 
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bad»  and  that  the  defendant  cannot  be  considered  as  a         1826. 

tresnasser  ab  initio.     The  class  of  cases  last  cited,  in      o^^^'^ 
....  ...  Shoklawd 

which  it  is  said  a  sheriff  is  made  a  trespasser  ab  initio  by  v. 

neglecting  to  return  the  writ,  or  by  making  a  false  return^ 
does  not  apply  to  the  present ;  and  the  expression  there  is 
somewhat  incorrect,  for  the  real  effect  of  those  cases  is, 
that  the  sheriff  having  neglected  his  duty  is  unable  to 
make  out  his  justification.  The  distinction  seems  to  me 
to  be  this : — ^Where  the  facts  alleged  in  the  plea  prim& 
facie  constitute  a  good  defence,  and  the  replication  contains 
other  facts  which  do  away  that  defence,  the  defendant 
becomes  a  trespasser  ab  initio :  but  where  a  sheriff  seizes 
goods  under  the  authority  of  a  writ  of  which  it  is  his  duty 
to  make  a  return,  but  of  which  he  in  fiu^t  makes  no  return, 
he  never  has  any  justification ;  for  he  must  allege  the  return 
in  his  plea.  A  bailiff,  not  having  the  return  of  process, 
is  of  course  not  bound  to  allege  such  return ;  and  that  was 
the  decision  in  Gir/tng's  Ctue  (a).  In  the  present  ca8e> 
the  defendant  had  a  good  justification  without  alleging 
any  return,  and  that  justification  he  pleads.  The  plaintiff 
to  that  replies,  ''that  before  the  writ  and  warrant  were 
folly  executed,  the  defendant  demanded,  exacted,  and 
received  of  him  a  larger  sum  than  he  was  authorised  to 
levy."  But  supposing  that  to  be  true,  it  does  not  consti- 
tute the  defendant  a  trespasser  quoad  the  acts  complained 
of  in  the  declaration,  because  the  subsequent  act  com- 
plained of  in  the  replication  is  not  under  the  circum-* 
stances  an  act  of  trespass  per  se.  When  the  subsequent 
act  is  in  itself  a  trespass,  it  relates  back  to  the  original 
entry,  and  renders  that  a  trespass  too;  because  the  law 
then  assumes  that  the  party  entered,  not  for  the  purpose 
alleged  in  the  plea,  but  for  the  purpose  of  committing  the 
trespass.  Here  the  subsequent  act  was  not  a  trespass, 
and  does  not  refer  back  to  the  original  entry;  for  there  is 
no  ground  for  supposing  that  the  original  entry  was  made 
for  the  purpose  of  extortion.    If  the  defendant  could  be 

(a)  Cro.  Car.  446. 
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Shorland 
V- 

GOVETT. 


CASES    IN    THE    KING  S    BEXCH, 

deemed  a  trespasser  ab  initio  here,  he  would  be  liable  to 
refund  the  whole  of  the  money  levied  ;  but  he  was  clearly 
entitled  to  levy  the  whole  of  it,  except  the  3/.  10<.  For 
these  reasons  I  am  of  opinion  that  the  defendant  cannot 
be  deemed  a  trespasser  ab  initio^  and,  therefore,  that  he  is 
entitled  to  judgment  on  the  demurrer. 


HoLKOYD,  J. — If  the  facts  alleged  in  the  replication  in 
this  case  were  held  sufficient  to  constitute  the  defendant  a 
trespasser  ab  initio,  the  consequences  to  him  would  be 
very  serious,  for  he  would  be  liable  for  damages  not  merely 
to  the  amount  of  the  sum  illegally  exacted,  and  for  which 
he  is  still  liable,  but  to  the  whole  amount  of  the  sum 
levied ;  and  the  same  result  would  follow  in  a  great  variety 
of  cases,  and  would  be  productive  of  much  mischief, 
because  the  smallest  excess  would  then  render  the  whole 
seizure,  to  whatever  amount,  illegal.  The  cases  cited  as  to 
the  necessity  of  the  sheriff  returning  the  writ,  are  inap- 
plicable to  the  present ;  for  there,  except  for  the  return, 
the  act  of  the  sheriff  is  illegal  ab  initio :  and  instead  of 
saying  that  the  want  of  a  return  makes  the  sheriff  a  tres- 
passer ab  initio,  the  proper  expression  would  be,  that  the 
return  is  necessary  in  order  to  render  his  act  legal  ab 
initio.  The  only  question  is,  whether  the  language  of  the 
first  resolution  in  The  six  Carpenter's  Case  (a),  is  strictly 
correct,  namely,  that  the  defendants  were  not  trespassers 
ab  initio^  because  their  subsequent  act  was  not  itself  a 
trespass.  The  replication  here  does  not  allege  that  the 
defendant  kept  possession  of  the  goods  for  a  longer  period 
than  that  allowed  by  law ;  but  only  that  he  exacted  3/.  \0s.  - 
more  than  he  was  entitled  to  levy.  Until  the  first  sum, 
the  amount  of  the  levy,  was  paid,  the  defendant  was  jus- 
tified in  keeping  possession  ;  and  as  both  sums  were  paid 
at  the  same  time,  his  keeping  possession  up  to  that  time 
was  no  trespass.  The  plaintiff  does  not  even  aver  that 
he  first  tendered  the  amount  of  the  l6vy  alone,  and  that 

(a)  8  Rep.  146. 
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the  defendant  refused  to  accept  it ;  but  even  that  averment  i826. 

would,  according  to  my  Lord  Cokeys  doctrine  (a)  have  been  c^^^'^ 

iuBuffident.     I  agree,  therefore,  that  the  defendant  is  en-  «. 

titled  to  judgment.  ^^*"- 

LiTTLBDALE,  J. — If  the  defendant  in. this  case  is  a 
trespasser  ab  initio,  the  plaintiff  is  clearly  entitled  to  re- 
cover the  whole  sum  levied,  the  same  as  if  no  justification 
at  all  had  been  pleaded.  The  consequences  of  such  a 
state  of  things  would  be  extremely  inconvenient ;  and  sup- 
posing such  an  action  haa  been  thought  maintainable,  and 
considering  how  frequent  the  instances  of  extortion  are» 
it  seems  not  a  little  surprising  that  no  such  case  can  be 
found.  It  is,  however^  insisted  on  the  part  of  the  plaintiff 
that  the  law  as  laid  down  in  the  $ix  Carpenter*8  Case  goes 
that  length.  I  confess  that  the  doctrines  advanced  in  that 
case  appear  to  me  somewhat  extraordinary ;  but  without,  for 
the  present,  deciding  whether  they  are»  or  are  not  tenable, 
it  is  sufficient  to  observe,  that  every  one  of  the  instances 
there  put  by  Lord  Coke  is  in  itself  an  act  of  trespass, 
rendering,  therefore,  the  party  liable  to  be  deemed  a  tres- 
passer ab  initio :  in  which  respect  that  ca^  differs  entirely 
firom  the  present.  Cam.  Dig.  Trespass  (C  2),  Dye  v. 
Leatkerdak  (6),  and  Taylor  v.  Cole  (c),  are  all  authorities 
in  support  of  Lord  Coke^%  opinion  in  that  respect,  and  all 
go  upon  the  principle,  that  where  the  original  act  is  law- 
ful, the  subsequent  act  must  be  a  positive  act  of  trespass, 
in  order  to  render  the  party  a  trespasser  ab  initio.  Here, 
there  is  no  act  of  trespass  shewn  subsequent  to  the  origi- 
nal entry  and  levy;  for  the  keeping  possession  of  the 
goods  was  clearly  lawful,  and  the  extortion  is  alleged  to 
have  been  before  the  writ  and  warrant  were  fully  executed. 
The  extortion  vnu9  clearly  unlawful,  but  it  was  no  trespass ; 
for  none  of  the  statutes  against  extortion  declare  that  the 
party  guflty  of  it  shall  be  deemed  a  trespasser,  and  none 

(a)  8  Bcp.  146.  (c)  3  T.  R.  292. 

\h)  3  Wilson,  20. 

VOL.  VIII.  T 
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1826.  of  the  cases  cited  in  Com.  Dig.  title,  Extortion,  orTrei- 

^-^^'^•^  pass  ab  iniiion  describe  extortion  as  an  act  of  trespass.    I 

V.  *  am,  therefore,  of  opinion,  that  this  replication  is  bad,  and 

GovETT.  |.jjj^^  Q^^  judgment  must  pass  for  the  defendant. 

Judgment  for  the-defendanl. 


Mehceron  v.  Dowson. 

Declaration  DECLARATION  in  covenant  for  not  repairing  premises 
il^Se^as-  demised  by  indenture  to  A.  B.,  for  99  years,  averring  thai 
signeeofa  all  the  interest  of  ^.  B.  in  the  premises^  came  to  and 
remdr,^that  all  ^^ted  in  defendant,  by  assignment,  and  that  afterwards, 
the  interest  of  and  during  the  4erm,  to  wit,  oa  the  Ist  January,  1820, 
came  to  de-  '  the  premises  were,  and  from  thence  hitherto  have  been, 
fendant  by  as-  ^^^  ^f  repair,  &c.    Pleas,  first,  non  est  factum ;  second, 

sifi^nment,  and  r      '  '  *  '  ' 

that  after-  that  all  the  interest  of  il.  B.  did  not  come  to  and  vest  in 
raises  we^e^^^  defendant ;  third,  actio  non,  because,  before  the  30th  De^ 
out  of  repair,    cember,  1819,  to  wit,  on  the  6th  August^  1817,  defendant 

Plea  in  oar 

that  defendant  became,  and  from  thenceforth  continually,  until  the  day 
was  at  one       ^^  J  y^ar  hereinafter  next  mentioned,  was  possessed  of  and 

time  possessed  "^  ;  * 

of  one  sixth  of  in  one  undivided  sixth  part  only  of  and  in  the  said  de- 
as^enaS^in*'  ^^sed  premises,  with  the  appurtenances,  to  wit,*  as  tenant 
common  with  in  common  with  one  C  D.,  and  E.  F.,  and  G.  H. ;  and 
D.'  and  at  ^^^  defendant  afterwards,  to  wit,  on  the  23d  February, 
another  time     1824,  became,  and  from  thenceforth  until  fhe  commence- 

of  one  third,  _,.         .  i^,.  ,.  .,, 

as  tenant  in  ment  of  this  smt,  was  possessed  of  and  m  one  undivided 
C "SS^ IX?*  third  part  only  of  and  in  the  said  demised  premises,  to  wit, 
and  that  no  as  tenant  in  common  with  one  E.  JP.,  and  6.  H.;  and 
mISie  pre!^"**  that  the  defendant  had  not,  by  assignment  or  otherwise, 
mises  ever  at  the  commencement  of  this  suit,  or  at  any  time  ihere- 
fendant  by       tofore,  any  greater  interest  in  the  said  demised  premises 

assignment. 

On  demurrer : — Held,  that  the  plea  was  bad,  both  in  form  and  substance. 


Mbaceron 
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than  88  in  this  plea  mentioned  :  concluding  mtix  a  verifi-        1026. 

cation.    Issue  on  the  first  two  pleas.     Demurrer  to  the 

third  plea,  and  joinder  in  demurrer.  v7 

DOWSOK. 

Comyn,  in  support  of  the  demurrer.  The  plea  demurred 
to  cannot  be  supported  either  as  a  plea  in  bar,  or  in  abate-  . 
ment.  The  facts  stated  in  the  plea  do  not  constitute  a 
bar,  because,  instead  of  shewing  that  the  defendant  is  not 
liable  at  all,  they  admit  his  liability  to  a  certain  extent, 
jointly  with  other  persons:  and  although  those  facts  might 
hsTe  been  sufficient  to  form  a  *plea  in  abatement,  still  in 
the  present  case  they  are  insufficient  even  for  that  purpose, 
because  they  do  not  shew  by  what  means  the  defendant 
became  tenant  in  common  with  those  other  persons,  which 
the  plea  ought  to  have  done.  Com.  Dig.  Abatement,  (F 
6)  PI.  4.  It  would  be  extremely  inconvenient  to  allow 
flevared  assignees  of  a  lease  to  plead  severally  in  bar  to  an 
action  like  the  present ;  and  to  hold  this  good  as  a  plea  in 
bar  would  be  a  great  hardship  upon  the  plaintiff,  because 
he  must  be  presumed  to  be  ignorant  of  the  particulars  of 
the  defendant's  title.  It  may  be  contended,  on  the  au- 
thority of  Congham  v.  King  (a),  that  the  plaintiff  might 
have  declared  against  the  defendant,  as  assignee  of  part  of 
the  premises ;  but  there  the  covenant  was  divisible,  and 
the  action  was  brought  in  respect  of  a  divided  share  of 
the  premises:  here,  the  plea  admits  that  the  defendant  is 
possessed  of  an  undivided  share  of  the  premises.  It  was, 
indeed,  held  in  Stevenson  v.  Lombard  {b),  that  rent  may 
be  apportioned ;  but  rent,  being  a  mere  matter  of  figures, 
is,  from  its  very  nature,  divisible,  and,  in  that  respect  very 
different  from  repairs :  and  even  the  decision  in  that  case 
which  proceeded  entirely  apon  the  authority  of  Congham 
V.  Kif^,  shews  that  in  an  action  of  debt  for  rent,  an  evic- 
tion as  to  part  cannot  be  pleaded  in  bar  of  the  whole  ac- 
tion. Upon  these  grounds  it  seems  clear,  that  this  plea  is 
bad. 

(a)  Cro.  Car.  221.  (b)  2  East,  575. 
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J.  L.  AdolphuSf  coutr^.    The  defendant  is  charged  as 
privy  in  estate  with  the  original  lessee.    The  declaration 
avers,  that  all  the  interest  in  the  premises  vested  in  the 
defendant;  which  the  plea  denies,  and  alleges  in  sub* 
stance,  that  no  more  than  one  third  part  ever  caifie  to  the 
defendant.    In  Hare  v.  Cater  {a),  the  plaintiff  declared 
against  the  defendant  as  assignee  of  all  the  estate  in  the 
demised  premises;  and  it  appearing  in  evidence  that  he 
was  assignee  of  a  part  only,  it  was  held  a  fatal  variance ; 
for  the  assignee  of  a  part  must  be  charged  according  to 
the  real  state  of  the  case.     [Bayley,  J,    There  the  de* 
feodant  was  only  under-lessee,  but  was  charged  as  as^ 
signee].     It  was  held  in  Holford  v.  Hatch  {b),  that  cove* 
nant  will  not  lie  at  the  suit  of  the  lessor,  against  an  under 
lessee ;  and  the  case  of  Hare  v.  Cater  was  there  referred 
to,  and  it  is  said  that  Lord  Mansfield  there  declared  the 
objection  to  be  unanswerable.     The  assignee  must  be 
charged  according  to  the  truth  of  the  case ;  Cam.  Dig. 
Covenant,  (C  3.) ;  and  in   Congham  v.  King  (c),   and 
Gamon  v.  Vernon  {d),  the  party  was  charged  as  he  was 
proved  to  be ;  namely,  as  sole  assignee  of  a  part.    In  ac-* 
tions  for  rent,  tenants  in  common  may  sue  and  be  sued 
separately,  because  the  subject  matter  of  the  covenant,  the 
rent,  is  divisible.     But  in  actions  for  non-repair,  the  sub- 
ject matter  of  the  covenant,  the  repair,  is  indivisible,  and 
the  damage  being  uncertain,  is  not  distributable;   and 
therefore   it    has  been  held   that   tenants    in    common 
must  join  in  an  action  for  non-repair  against  the  assignee 
of  a  tenant.  ^  Bac.  Abr.  Joint  Tenants,  (K). ;  Kitchen  v. 
Buckly  (e).    Then  if  one  tenant  in  common  cannot  sue 
alone,  it  follows,  that  he  cannot  be  sued  alone,  for  a 
breach  of  a  covenant  to  repair ;  and  he  ought  not  to  be 
driven  to  his  plea  in  abatement,  for  it  is  not  necessarily 
within  his  knowledge  who  the  other  tenants  in  common  are- 


(a)  Cowp.  766. 

(6)  Doug.  184,  note  21. 

(c)  Cro.  Car.  221 . 


(rf)  2  Lev.  231 . 
(c)  1  Lev.  109, 
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BAYLEYy  J. — I  am  clearly  of  opinion  that  this  plea  is  ^26. 
bad.  When  the  nature  of  the  action,  and  the  rights  of  Mbrcerok 
the  lessor  on  the  one  hand,  and  the  obligations  of  the  j^^' 
lessee  apd  his  assignee  on  the  other,  are  properly  con- 
sidered^  the  case  becomes  free  from  all  doubt  and  diffi- 
culty. The  covenant  to  repair  runs  with  the  land,  and  is  ^ 
a  charge  upon  the  estate.  Where  an  estate  is  divided,  the 
division  is  such  as,  either  to  pass  separate  parts  to  separate 
persons,  or  to  pass  undivided  interests.  In  the  present 
case,  the  division  is  of  the  latter  kind,  ^nd  the  question 
then  is,  whether  under  such  circumstances,  the  defendant 
is  liable  to  be  charged  as  the  plaintiff  charges  him.  Now 
the  declaration  certainly  charges  him  as  the  assignee  of 
all  the  interest  of  the  original  lessee,  A.  B.,  and  it  is  but 
just  that  the  plaintiff  should  be  allowed  to  adopt  the 
general  form  of  pleading,  because  it  cannot  be  supposed 
that  he  is  acquainted  with  the  particulars  of  the  defend- 
ant's title.  Where  the  plaintiff  knows  the  several  persons 
in  whom  the  whole  interest  is  vested,  he  id  bound  to  join 
them  all  in  his  action ;  and  to  that  extent  the  argument 
raised  on  the  part  of  the  defendant  is  correct :  but  he  has 
attempted  to  carry  it  further,  and  has  insisted,  that  even 
where  the  plaintiff  is  ignorant  of  the  other  assignees,  one 
cannot  be  sued  singly,  and  Hare  v.  Cater  (a),  has  been 
quoted  as  an  authority  in  point.  That  case,  however,  when 
folly  stated,  will  be  found,  to  be  very  distinguishable  from 
the  present.  There,  Lord  Bolingbroke,  being  tenant  for 
life,  with  power  to  lease,  demised  certain  premises  in  Kent, 
and  others  in  Surrey,  to  the  plaintiff,  at  a  pepper-corn 
rent.  The  plaintiff  re-demised  the  premises  to  Lord 
Bolingbroke,  at  the  yearly  rent  of  600/.  The  defendant 
afterwards  purchased  the  premises  in  Kent,  but  not  those 
in  Surrey,  but  took  no  assignment  of  the  lease  from  the 
plaintiff  to  Lord  Bolingbroke.  The  plaintiff  brought 
covenant  for  the  rent. — So  that  there  the  defendant  was 
never  assignee  at  all  of  the  interest  out  of  which  the 

(a)  Cowp.  766. 
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1836.        plaintiff  claimed  the  rent,  for  the  rent  was  claimed  out  of 
j)**''*^       the  Iterm,  which  never  was  assigned,  and  was  besides 
V.  issuing  out  of  two  distinct  estates,  one  of  which  never 

owsoH.  y^ted  in  the  defendant.  There  are  many  cases  jewing 
that  the  assignee  of  a  part,  is  liable  for  the  repair  of  that 
part.  Hie  defendant  is  the  assignee  of  the  lessee ;  and 
though  he  has  no  entire  interest  in  any  part  of  the  estate, 
he  has  a  qualified  intei^t  in  the  whole  :  and  as  the  whole 
estate  is  burthened  with  the  liability  to  repair,  he  is  liable 
for  a  portion  of  the  repair  commensurate  with  his  in- 
terest. But  he  by  his  plea  says,  that  he  is  not  liable  at 
all.  That  is  a  plea  in  bar,  and  as  such,  clearly  bad.  He 
should  have  pleaded  that  he  was  not  liable  for  the  whole 
in  the  manner  in  which  he  is  charged,  and  should  have  de- 
scribed the  other  persons  who  are  jointly  liable  with  him, 
so  as  to  enable,  and  consequently  to  compel,  the  plaintiff 
to  join  them  in  the  declaration.  His  only  ground  of  objec- 
tion  is  that  he  is  charged  singly,  whereas  he  ought  to  have 
been  charged  jointly  with  others,  and  that  was  matter 
which  should  have  been  pleaded  in  abatement,  and  not  in 
bar. 

HoLROYD  J. — It  is  quite  clear  that  this  plea  cannot  be 
supported.  Even  if  it  could  be  pleaded  in  bar  of  the  action 
at  all,  it  certainly  ought  to  have  been  confined  to  that  part 
of  the  premises  of  which  the  defendant  means  to  insist 
that  he  is  not  the  assignee.  If  it  had  been  pleaded  to  the 
whole  of  the  premises,  except  one  sixth  part  at  one  period, 
and  one  third  part  at  another  period,  it  would  have  raised 
a  very  different  question  from  that  now  before  the  Court. 
But  this  plea  is  further  bad  in  form,  for  it  neither  admits 
nor  denies  the  assignment  to  the  defendant  of  those  very 
parts  of  which  he  acknowledges  himself  to  be  in  possession. 
He  might,  no  doubt,  have  pleaded  that  there  were  other 
persons  who  were  by  assignment  jointly  with  himself  in 
the  possession  of  other  parts ;  but  then  such  a  plea  must  be 
in  abatement  and  not  in  bar. 


Merceron 
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LiTTLED  ALB  J. — I  am  dearly  of  opinion  that  this  plea  is         1326. 
bad  both  in  form  and  substance.   It  admits  only  possession, 
which  standing  alone  means  merely  occupation,  and  not    ''     ^7 
an  assignment ;  and  the  subsequent  parti  which  alleges  that      l^^soir. 
the  defendant  had,  notgreater  interest  by  assignment  than 
as  in  the  plea  mentioned,  refers  to  the  preceding  part,  and 
dftes  not  core  that  informality.    No  issue  could  be  taken 
upon  this  pl^ :  it  neither  denies,  nor  confesses  and  avoids. 
It  is  ba4  in  substance  ako.    The  defence  it  sets  up  is,  that 
the  whole  of  the  premises  did  not  come  to  the  defendant 
by  assigmoent^  and  that^>  therefore,  he  i&  not  liable  for  any 
part.    If  that  w^re.held  good  in  bar,  the  result  would  be, 
that  if  a  l^s«ee  astugoa  preDuses  to  seyeral  persons  as  te- 
nants wcommon^  the  lessor  can  never  sue  any  one  of  diem 
until  he  discovers,  them  all.    If  the  meaning  of  the  defend^ 
ant  was  to  deny  his  liability  except  in  respect  of  one  sixth 
or  one  third,  he  should  have  confined  his  plea  to  the  residue. 
I  am  by  no  means  satisfied  that,  so  far  as  that,  he  might  not 
haye  pleaded  in  bar,  because  he  might  not  know  who  the 
other. tenants. in  common  were;  but  as  this  plea  is  bad 
either  in  bar,  or  in  abatement,  it  is  not  necessary  to  decide 
that,  point     It  was  decided  in  Gamon  v.   Vernon,  that 
either  debt  or  covenant  will  lie  for  rent  against  the  assignee 
of  partof  an.estate ;  and  assuming  that  to  be  law,  I  see 
no  reason  why  covenant  should  not  lie  against  such  an 
assignee  for  a  poition  of  the  damages  arising  firom  non- 
repair.; for  such  damages  appear  to  me  to  be  as  easily 
apportionable  as  rent.    But,  however  that  may  be,  it  is 
clear  that  this  plea  is  bad,  and  consequently  the  plaintiff  is 
entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  plaintiff. 
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1826.  GbBGORY  V.   HURBIIX. 

In  Decern-    ThE  Lord  High  Chancellor  sent  the  following  case  for  the 

whowL'^thlS  opinion  of  this  Court. 

in  parts  be-  In  1811,  one  R.  L.  Hipkim  (since  deceased),  and  6  B. 

beUitfndebted  ^^^B^^y  having  entered  into  a  commercial  speculation  or 

to  JB.,abank-  adventure,  in  shipping  goods  on  board  the  ship  Irvine, 

the  assignees '  ^ound  on  a  voyage  to  the  coast  of  Barbary,  a  partnership 

of  the  latter  agreement  was  drawn  up  and  signed  by  both  parties.    On 

issued  against     ^      ,  ^      ,  '  -rT  -r     ^-r.   ■  •  j  i_-       -j. 

the  former        entenng  mto  that  agreement,  ic.  L.  Htp/nns  and  his  wife, 

writs  of  spe-     transferred  3000/.  bank  annuities  into  the  name  of  Ben- 

cial  capias, 

alias,  and  jamin  Wabh,  a  broker,  to  answer  the  purposes  of  the  spe- 
Sf  icAd^/mot  culation,  who  thereupon  agreed  to  become  the  agent  of  the 
term,  1812,  concern  upon  the  usual  terms  of  interest,  and  a  commission 
term,  1813,  of  two  and  a  half  per  cent,  being  allowed  upon  the  amount 
d  ^r^^imf^  of  all  advances  and  payments  made  by  him  in  the  couise 
the  sheriff,  of  such  agency,  and  that  the  proceeds  of  the  cargo  were  to 
indoreed  non  ^  emitted  to  Walsh,  for  the  payment  of  such  advances. 
.  est  inventus.  Various  goods  were  purchased,  and  the  different  merchants 
his  office.  In  ^^  tradesmen  were  referred  to  B.  Walsh,  who  either  paid 
1 814,  ^.  being  jq  cash,  or  accepted  bills  of  exchange  for  the  amount.    The 

detained  by  ,  i.,  «         !*,.«•.•  « 

contrary  goods  were  shipped  on  board  the  ship  Irvtne,  bound  to 

winds  in  the     Algiers.    The  said  G.  B.  Gregory  soon  afterwaids  sailed 

Dowru,  went         .®  .  o    .7 

on  shore  at  with  the  said  cargo  for  Algiers,  in  the  Irvine,    Walsh  con- 

mafnedAere^  tinued  to  pay  the  bills  so  accepted  by  him  on  account  of 

for  several  the  goods  80  shipped  on  board  the  Irvine,  down  to  the 

to  r^ume^hfs  iQonth  of  December,  in  the  said  year  181 1 ,  when  he  became 

voyage,  but  ^  bankrupt ;  at  which  time,  there  was  a  balance,  exceeding 

the  fact  of  his   -^^^,      V       -.         >-,  in.*.  *^    wr  ■  « 

having  landed  lOOOf.,  due  from  Gregory  and  Htpktns,  to  B.  Walsh,  on 
was  then  un-    account  of  such  adventure,  and  which  balance  has  not  at 

known  to  his  ' 

assignees.  In  1819,  he  returned  to  England  to  reside  pennanentlv  ;  and  in  1821,  the 
assignee?  struck  a  docket  against  him  for  the  debt  above  mentioned,  and  on  21st  MorcA 
in  that  year,  he  was  adjudged  a  bankrupt.  Upon  being  allowed  to  bring  an  action  to 
try  the  validity  of  the  commission,  the  attorney  for  the  petitioning  creditors  on  the  31st 
May,  1821,  two  days  after  the  action  was  commenced,  took  away  the  several  writs  from 
the  sheriff's  office,  and  on  the  1 1th  My,  1821,  the  last  day  of  Trinity  term,  a  roll  of  the 
proceedings  with  the  continuances  on  the  writ  of  pluries,  brought  down  to  the  term  next 
preceding  the  date  of  tfie  commission,  was  docketed  and  carried  in,  and  on  the  same  day 
the  three  writs  were  filed  of  record  :— Held,  upon  these  facts,  that  the  aasienees  of  h., 
had  not  at  the  time  of  suing  out  the  commission  against  A.,  or  on  the  21st  Mfrch,  1821, 
when  he  was  declared  a  bankrupt,  a  valid  debt,  as  petitioning  creditors,  to  support  the 
cononission. 
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any  time  since  been  reduced.     On  24th  June,  1812,  while         i&36. 
Gregory  was  abroad,  J.  T,  Taylor  and  J.  Parker ^  as  as- 


Gregory 


HURRILL. 


signees  of  Wahk,  commenced  an  action  by  special  original     _   v. 
in  his  majesty's  court  of  King's  Bench,  against  Hipkin$ 
and  Gregory  t  for  the  recovery  of  a  debt  then  claimed  to  be 
due  and  owing  from  Hipkim  and  Gregory,  to  the  estate  of 
Wahh,  and  for  that  purpose  sued  out  a  writ  of  special 
capias,  directed  to  the  sheriffs  of  London,  returnable  on 
the  morrow  oi  All  Souls,  in  Michaelmas  tenn,  in  the  afore- 
said year,  1812,  and  indorsed  for  bail  for  the  sum  of  1000/. 
and  upwards.     The  said  R*  L*  Hipkins  being  at  the  time 
of  suing  out  the  said  writ  a  prisoner  in  the  King's  Bench 
prison,  was  detained  in  custody  at  the  suit  of  the  said  as« 
agnees  of  Walsh,  for  the  aforesaid  debt  of  1000/.    A  com« 
missiou  of  bankrupt  was,  on  or  about  the  18th  August, 
1812,  upon  the  petition  of  the  said  J.  T.  Taylor,  and  his 
then  copartner,  J.  Taylor,  awarded  and  issued  against  JR. 
L  Hipkins,  as  the  copartner  in  trade  of  Gregory,  and 
under  which  commission  he,  Hipkins,  was  duly  adjudged 
a  bankrupt.    At  a  meeting  under  the  commission,  held  at 
Guildhall,  London,  on  the  6th  September,  1812,  the  said 
/.  T.  Taylor  was  duly  chosen  sole  assignee  of  the  estate 
and  effects  of  Hipkins,  and  an  assignment  of  such  estate 
and  effects  was  executed  to  J.  T.  Taylor,  by  the  major 
part  of  the  commissioners  in  the  commission  named.     Hip- 
fa'judied  in  September,  1813.    In  November,  1812,  Gregory 
being  then  abroad,  an  alias  writ  of  special  capias  was  sued 
out  against  Hipkins  and  Gregory,  at  the  suit  of  the  as* 
si^ees  of  Walsh,  directed  to  the  sheriffs  of  London, 
returnable  in  15  days  of  St,  Martin,  in  Michaelmas  term, 
1812;  and  on  the  Uth  December,  1812,  a  pluries  writ  of 
special  capias  was  sued  out  by  the  assignees  of  Walsh, 
against  Hipkins  and  Gregory,  also  directed  to  the  sheriffs 
of  London,  and  returnable  in  eight  days  of  St,  Hilary,  in 
Hilary  term  in  the  following  year,  1813;  and  both  the 
said  last^mentioned  writs  were  indorsed  for  bail  for  1000/* 
All  the  said  writs  of  capias,  alias,  and  pluries,  were  lodged 


Gregory 

V, 
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1826.  ^^  ^^^  secondary's  or  sheriff's  office  for  iMndon,  in  and 
between  the  beginning  of  Michaelmas  tenn«  1812,  and 
the  end  of  Hilary  term,  1813,  and  were  severally  daly 
IIuRRiLL.  returned  non  est  inrentos  by  the  then  dieriffa  befoiethe  end 
of  Hilary  term>  1813.  The  said  action  was  so  oommenoed 
by  special  original  in  the  court  of  King's  Bench^  and  such 
several  writs  of  capias^  alias,  and  pluries  sued  out  thereon, 
with  a  view  to  out-law  the  said  G.  jB«  Gregory ;  bat  no 
outlawry  ever  took  ^kce,  the  completion  of  snob  intended 
outlawry  having  been  subsequently  suspended,  by  reason  of 
the  commission  of  bankrupt  having  been  so  awarded  and 
issued  against  HipkinSf  as  before  mentioned.  At  the  trial 
of  the  action  hereinafter  mentioned,  each  evidence  of  the 
return  of  Gregory  to  England  in  the  month  of  April,  1814, 
was  giveh  as  is  hereinafter  also  mentioned.  Gregory 
afterwards  returned  to  England  in  July,  1819.  The  assig- 
nees of  Walsh,  on  the  16th  February,  1821,  commenced 
a  new  action  in  the  court  of  King's  Bench  against  Gre- 
gory,  as  the  surviving,  partner  of  HipkinSi  and  sued  out 
a  bill  of  Middlesex  against  Gregory,  xetumable  on  Wed- 
nesday next  after  16  days  of  Easier  in  Easter  term,  in 
the  aforesaid  year  1821,  and  which  bill  of  Middlesex  was 
indorsed  for  bail  for  1336/.  6<.  10 J.,  being  the  same  iden- 
tical debt,  with  an  accumulation  of  int^est  thereon,  as 
that  for  which  the  former  action  was  brought  against  H^- 
kins  and  Gregory  jointly.  A  warrant  on  the  said  bill  of 
Middlesex  was  made  out  and  delivered  to  an  officer  of 
the  sheriff  of  Middlesex,  for  the  purpose  of  executing 
the  same,  and  such  officer  went  with  it  to  the  house  or 
residence  of  the  said  Gregory,  in  order  to  arrest  him,  and 
made  several  attempts  to  effect  it,  which  having  failed,  the 
assignees  of  WaUi  (the  plaintiffs  in  that  action)  on  the 
17th  March,  1821,  proceeded  to  strike  a  docket,  and  on  the 
22nd  March,  1821,  issued  a  commission  of  bankrupt 
against  Gregory,  and  he  was  thereupon  adjudged  and 
declared  a  bankrupt.  Aaron  Hurrill,  esq.,  was  duly 
chosen  sole  assignee  of  the  estate  and  effects  of  Gregory, 
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at  the  aeocmd  meeting  of  the  commitsioaenj  held  at  GnUd^        1326. 
haUiOi  the  2l8t  April,  182L     Gregory  hanag  opposed 
the  aaid  commission  on  the  12lh  April,  1821»  preferred  his 
petilaon  to  the  I^id  ChancdBor,  (hereby  praying  that  the     Hubrill. 
same  might  be  tttperseded.    By  an  order  of  the  Vice- 
dnnodlor,  made  on  hearing  the  said  petition  on  the  0th 
JKoy,  1821,  it  was  ordered  that  the  said  G.  B,  Gregory 
shonid  be  at  liberty  to  bring  and  prosecate  an  action  of 
trover  against  the  assignee  of  his  estate  and  effects,  who, 
on  the  trial,  was  to  admit  possession  of  goods  to  the  value 
of  5/.  in  Older  to  sustain  the  said  action ;  and  the  petitioning 
creditors  under  the  said  commission,  were  to  defend  the 
action,  in  the  name  of  the  assignee,  upon  their  indemni- 
fying the  assignee,  and  the  same  was  to  be  tried  in  his 
majesty's  court  of   Common  Pleas    in  London  ;     and 
it  was   ordered    that-  all  proceedings  under   the    said 
commission  should  be  stayed  until  further  order.     Gre-- 
gory,   in  pursuance  of,  and   in   obedience  to  the  order, 
did,  on  the  17th  May,  1821,  commence  an  action  of  trover 
sgainst  Hurrill,  his  assignee,  in  his  majesty's  court  of 
Common  Pleas  accordingly.     On  the  19th  May,  1821, 
two  days  after  the  commencement  of  the  action  of  trover 
to  try  the  validity  of  the  said  commission,  the  attorneys 
for  the  petitioning  creditors  under  the  commission  so  issued 
against  Gregory,  fetched  away  from  the  secondary's  or 
sheriff's  office  ^or  London,  the  said  three  several  writs  of 
capias,  alias,  and  pluries,  so  issued  out  against  Hipkins 
and  Gregory,  in  the  year  1812  as  aforesaid,  with  the  re- 
turns so  as  aforesaid,  indorsed  on  the  said  three  writs. 
The  said  three  writs  were  all  filed  together  in  the  Record 
office'  in  the  court  of  King's  Bench,  on  the  11th  July,  in 
the  aforesaid  year  1821,  being  the  last  day  of  Trinity  term 
in  that  year,  and  a  roll  of  the  proceedings  with  the  con- 
tinuances on  the  writ  of  pluries  brought  down  to  the  term 
next  preceding  the  date  of  the  commission  so  issued 
against  Gregory,  was  docketed  and  carried  in,  and  on 
the  same  day  the  said  three  writs  were  so  filed  of  record, 
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1826.         which,  in  point  of  fact,  was  the  day  next  before  the  day 
^^^^^      appointed  for  the  trial  of  the  action  of  trover,  and  only 
v.  two  days  before  such  trial  actually  took  place.    The  action 

of  trover  came  on  for  trial  before  the  Lord  Chief  Justice 
of  the  court  of    Common  Pleas,  and  a  special  jury,  at 
Guildhall,  on  the  13th  July,  1821,  when  the  said  J.  T. 
Taylor,  and  J.  Parker,  as  such  petitioning  creditors  as 
aforesaid,  proved  the  trading  and  act  of  bankruptcy  of 
Gregory ;  and  when  they  also,  by  the  production  of  cer- 
tain documents,  and  the  testimony  of  Walsh,  established  a 
debt  of  1477/.  lis.  6d.,  due  to  them  as  such  assignees  as 
aforesaid,  for  and  on  account  of  the  several  advances  so  as 
aforesaid  made  by  Walsh,    Whereupon  Gregory  adduced 
as  evidence  S.  Hatch,  the  clerk  of  Mr.  Iggulden,  the  Vice- 
consul  of  Sweden,  resident  at  Deal,  who  identified  Grre- 
gory  as  being  a  person  who,  in  the  month  of  April,  1814, 
had  called  at  the  office  of  the  said  Vice-consul  at  Deal, 
several  times,  whilst  waiting  for  a  passage  in  the  ship 
Hazard,    He  left  a  letter  with  the  witness,  to  be  delivered 
to  the  captain  of  a  ship  called  the  Aurora,  znd  Gregory 
waited  there  several  days,  which  letter  was  given  in  evi- 
dence at  the  trial,  and  is  as  follows,  viz :  **  Downs,  21st 
April,  1814.     Captain  Af .  F.  BoU,  you  will  proceed  from 
hence  with  all  dispatch  to  the  port  of  Amsterdam  with 
your  cargo,  waiting  my  further  orders  in  regard  of  the 
same.     Your  obedient  servant,  G«  B,  Gregory,     P.  S. 
As  all  privateers  are  called  in,  there  is  no  occasion  for 
convoy."    Addressed,    "Captain  M.  F,  Bohl,   Swedish 
schooner  Aurora,  care  of  E.  Iggulden,  esq..   Deal  (ex- 
pected in   the  Downs  hourly  from   Portsmouth).**    The 
testimony  of  the  said  S.  Hatch  was  the  only  evidence 
offered  by  the  said  bankrupt  of  his  having  been  in  England 
from  the  year  1811,  till  the  year  1819 ;  whereupon  Taylor 
and  Parker,  the  assignees  of  Walsh,  produced  one  Martha 
Salter  as  a  witness,  who  stated  that  she  knew  the  said 
G.  B.  Gregory  in  Sweden,  in  1816,  and  that  she  had  seen 
him  in  England,  at  the  house  of  Mr.  Pattrick,  in  the  year 
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1819,  when  he  said  that  he  had  sailed  from  England  iu  the         1B26. 

year  1811,  and  returned  in  1819;  and  that  she  had  also 

heard  him  say  in  the  presence  of  his  sisters,  that  he  had  v. 

never  been  in  England  daring  the  whole  seven  years,  and        urrill. 

that  she  thought  she  had  heard  him  say  so  more  than 

once.    And  the  assignees  of  Wabh  also  produced  and  put 

in  evidence  at  the  s^id  trial,  examined  office  copies  of  the 

aforesaid  writs  of  capias,  alias,  and  pluries,  and  returns 

indorsed  thereon,  and  also  an  examined  office  copy  of  the 

roll  of  proceedings  with  the    continuances  so  entered 

thereon.     The  Lord  Chief  Justice  thereupon  directed  the 

jury  to  find  a  verdict  for  the  plaintiff  Gregoryy  reserving 

the  point  for  the  consideration  of  the  court  of  Common 

Pleas  as  to  the  effect  of  the  continuances  so  as  aforesaid 

entered  on  the  roll,  and  whether  the  same  were  sufficient 

to  take  the  case  out  of  the  Statute  of  Limitations. 

The  case  then  shortly  set  forth  the  proceedings  in  the 
cases  of  Taylor  y.  Hipkins  (a),  Gregory  v.  Hurrill  (ft), 
and  Gregory  V.  Hurrill  (jc). 

On  the  8th  July,  1823,  Gregory  preferred  another  peti- 
tion to  the  Lord  Chancellor,  thereby  stating  that,  notwith* 
standing  the  opinion  of  the  Judges  of  the  court  of  Com- 
mon Pleas,  he  was  advised  that  the  debt  of  the  petitioning 
creditors,  if  any,  was  really  and  actually  barred  by  the 
Statute  of  Limitations^  and  was  not  a  valid  debt  at  the 
time  of  issuing  the  said  commission  against  him  to  support 
such  commission.  Upon  the  hearing  of  the  last-mentioned 
petition,  his  Lordship  was  pleased  to  order  that  a  case 
should  be  stated  for  the  opinion  of  his  majesty's 
court  of  King's  Bench  upon  the  following  question : 
''  Whether,  under  the  circumstances  stated,  the  said  J. 
r.  Taylor,  and  J.  Parker,  as  assignees  of  the  estate  and 
effects  of  Walsh,  who  were  the  petitioning  creditors  under 
the  commission  of  bankrupt  awarded  and  issued  against 
Gregory,  had,  at  the  time  of  suing  out  the  said  commission 

(a)  5  B.  &  A.  489.  (c)  1  Bing.  324 ;  8  J.  B.  Moore, 

(6)3B.&B.2l2;6J.B.Moo.525.        189. 
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of  bankrupt,  viz.  on  the  22nd  day  of  March,  1821,  and 
J^^^y      on  the  9th  day  of  April,  1821,  when  Gregory  was  declared 
V*  a  bankrupt,  a  valid  debt  as  petitioning  creditors,  to  eop* 

port  the  said  commission,  as  well  upon  any  trial  to  be  had 
at  law,  as  upon  any  criminal  proceeding  by  information  or 
indiotmett  that  might  hav^  been  preferred  against  the 
said  bankrupt,  under  the  stat.  of  6  Geo.  2,  c.  30,  s.  1,  re* 
latmg  to  the  offences  therein  charged  against  bankrupts  (if 
any  such  had  been  necessary),  regard  being  had  in  both 
cases,  to  the  time,  viz.,  the  11th  July,  1821,  when  the 
entry  of  the  continuances  on  the  roll  was  made ;  and  in 
the  latter  case  consideriiig  that  such  criminal  proceeding 
had  been  commenced  at  any  time  after  tbe  adjudication  of 
the  said  bankruptcy,  but  before  the  entry  of  the  said  con- 
tinuances on  the  roll." 

Campbell,  for  the  plaintiff.  It  is  submitted  that  under 
the  circumstances  stated  in  this  case,  the  assignees  of 
Walsh  had  not  a  valid  petitioning  creditor's  debt,  to  sup* 
port  the  commission  awarded  against  the  plaintiff,  in- 
asmuch as  the  debt  claimed  to  be  due  for  that  purpose 
was  barred  by  the  Statute  of  Limitations  at  the  time  the 
commission  was  sued  out.  This  objection  certainly  would 
not  lie  in  the  mouth  of  a  third  person,  if  the  bankrupt 
had  subiditted  to  the  commission ;  but  it  is  a  clear  proposi- 
tion, that  the  bankrupt  himself  may  take  advantage  of 
it,  Swayne  v.  Walling&(a),  Quantock  v.  England  {b)» 
Wherever  a  debt,  barred  by  the  Statute  of  Limitations, 
is  proved  under  the  commission,  it  is  the  universal  practice 

*  for  the  Lord  Chancellor  to  order  the  proof  of  such  a  debt  to 
be  struck  out.  Ex  parte  Dewdney  (c),  and  Ex  parte  Rof* 

fey{d).  It  cannot  be  said  that  the  debt  in  question 
comes  within  the  exception  of  the  Statute  of  Limitations, 
concerning  merchants'  accounts;  for  this  is  not  a  debt 
arising  between  merchant  and  merchant :  it  is  merely  ein 

(fl)  2  Stra.  746.  (c)  1 5  Ves.  479. 

ih)  5  BpiT.  2628.  {d)  2  Rose  B.  C.  245. 
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adrance  of  money  by  way  of  loan.    There  were  no  mutual         i82« 
dealings  between  the  parties,  and  it  has  been  expressly 
detennined'that  theexceplioD  in  the  Statute  of  Limitations  v. 

applies  only  to  the  case  where  there  are  mutual  dealings ;  ^^^^'i^* 
Barbor  v.  Barbar  {a),  Ftnter  ▼.  Hodgson  {b),  and  CaiUng 
T.  Skouldimg(c)*  In  the  latter  case,  somfe  expressions  are 
attxibiited  to  Lord  Kenyan,  which  will  probably  be  referred 
to  on  the  other  side,  but  they  do  not  militate  against  the 
general  principle.  The  question  then  is,  whether  Gregory 
was  in  parts  beyond  seas  until  within  six  years  of  tfie  com* 
mencement  of  the  suit  against  him  iki  1821  ?  Admitting 
that  the  defendtot  did  not  know  of  his  being  at  Deal  for 
a  few  days  in  1814,  still  that  makes  no  difference,  for 
neither  the  statute  21  Jac.  1,  c.  16,  nor  the  4  Anne,  c.  16, 
s.  19,  contains  any  thing  to  shew  that  the  presence  of  the 
debtor  in  England  should  be  known  to  the  creditor  in 
<»der  to  make  the  time  begin  to  run ;  for  it  is  a  settled 
I^nciple,  that  when  once  the  statute  begins  to  run,  nothing 
can  stop*  it.  Then,  when  did  the  statute  begin  to  run  ?  It 
began  to  run  from  the  day  on  which  Gregory  first  set  his  foot 
on  shore.  The  statute  21  Jac.  1,  c.  16,  applies  to  the  ab- 
sence of  the  credit6r  beyond  seas,  and  the  4  Anne,  c.  16, 
to  the  absence  of  the  debtor ;  but  the  same  construction  is 
to  be  giren  to  both,  as  to  the  effect  of  the  return  of  the 
party  to  England,  and  therefore  the  return  from  beyond 
Beas,  though  but  for  a  day,  will  make  the  statute  run 
in  either  case.  The  length  of  the  party's  stay  in  England 
has  nothing  to  do  with  the  question  as  to  the  operation 
of  the  statute.  The  moment  he  lands  on  the  English 
shore,  that  is  to  be  considered  as  his  first  return,  though  it 
does  not  appear  for  what  length  of  time  he  stays.  Sup** 
pose  a  plaintiff  returns  from  beyond  sea  but  for  a  day,  and 
goes  abroad  again  immediately,  the  exception  in  21  Jac.  1, 
does  not  help  him,  for  the  statute  runs  from  that  moment, 
and  continues  to  run ;  Smith  ▼.  Hill  (<I),  Doe  v.  Jones  (e). 

(a)  18  Ves.  286.  (d)  1  Wils.  134. 

(6)  19  Vef .  179.  (e)  4  T.  R.  300. 

(c)«T.  R.  189. 
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1826.  If  that  be  law  for  a  plaintiff,  it  must  equally  be  so  for 
a  defendant.  The  exception  in  4  Anne^  c.  16,  will  there- 
fore not  avail  the  present  defendant,  because  it  follows  as 
Hdrrill.  ^^  converse  of  the  proposition  respecting  plaintiffs,  that 
the  statute  had  begun  to  run  when  Gregory  landed  at 
Den/,  although  he  went  abroad  again  immediately.  The 
question  then  is,  whether  there  were  regular  continuances 
of  the  original  action,  at  the  time  the  docket  was  struck, 
so  as  to  take  the  case  out  of  the  statute.  It  cannot  be 
denied  by  the  plaintiff,  that  if  there  had  been  an  action 
regularly  commenced  and  continuances  entered  up,  the 
creditor  ought  not  to  be  prejudiced  by  the  debtor  going 
abroad ;  but  here  there  has  been  nb  regular  continuance  of 
the  original  process.  The  writs  sued  out  in  1812  and 
1813,  can  avail  the  defendant  nothing ;  because,  though 
returned  non  est  inventus  by  the  sheriff,  they  were  not  re- 
turned and  filed  until  after  the  commission  of  bankrupt  had 
issued  ;  and  it  is  expressly  found  by  the  case,  that  the  roll 
was  not  carried  in  and  continuances  entered  until  two  days 
before  the  trial  in  the  Common  Pleas.  It  is  not  necessary 
to  argue  the  doubtful  question,  whether  a  commission  of 
bankrupt  can  be  a  good  continuance  of  a  capias ;  but  if  it 
were,  the  case  of  Smith  v.  Bower  {a),  would  in  principle 
negative  that  proposition,  for  it  was  there  held  that  aa 
attachment  of  privilege  is  not  a  continuance  of  a  bill  of 
Middlesex  so  as  to  avoid  the  statute.  It  is  sufficient  for 
the  present  purpose  to  rely  upon  the  fact,  that  here  the 
writs  originally  sued  out  were  never  returned,  and  conse- 
quently the  statute  is  not  avoided,  Brown  v.  Babbing^ 
ton  (6) ;  and  in  Harris  v.  Woolford  (c),  it  was  held  that  in 
order  to  save  the  statute  it  is  necessary  to  shew  not  only 
that  the  writ  was  sued  out  in  time,  but  also  that  it  was  re* 
turned  into  Court,  because  the  Courtis  not  in  possession  of 
the  suit  until  the  writ  is  returned.  In  Bates  v.  Jenkins,  cited 

(a)  3  T.  R.  662.  (c)  6  T.  R.  6 1 7. 

(6)  2  Ld.  Raym.  880. 
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by  Lord  Kei^an,  in  Harrisv.  Woolfard(a),Mr  Justice  Butter 
said,  [speaking  of  the  commencement  of  a  suit,  in  order  to  Gaegort 
avoid  the  statute]  :  **  If  the  first  writ  had  been  sued  out.  and  ,,  ^- 
kept  m  the  plamtiff^s  pocket,  there  might  have  been  great 
objection^  but  not  any  when  returned  of  record,  and  not 
merely  indorsed  by  the  shmff,''  and  on  that  ground  it  was . 
held  that  the  plaintiff  should  have  shewn  that  the  first 
writ  had  been  returned.  The  consequence  resulting  from 
these  authorities  is,  that  Gregory  has  been  improperly 
adjudged  a  bankrupt,  because  the  commissioners  had  not 
sufficient  Acts  before  them  to  warrant  their  adjudication. 
To  support  die  commission  there  must  be  a  good  petitioning 
creditor's  debt.  Now  prim&  facie  the  petitioning  creditor's 
debt  was  bad,  for  at  the  time  the  docket  was  struck  and 
the  commission  issued,  there  had  been  no  return  of  the 
writs,  nor  any  entry  of  continuances.  The  adjudication 
of  the  commissioners,  therefore,  was  wrong,  and  the  com- 
mission ought  to  have  been  set  aside.  The  validity 
of  the  commission  must  depend  upon  the  sufficiency  of 
the  petitioning  creditor's  debt  in  point  of  law,  and  looking 
at  the  facts  in  diis  case,  it  is  clear  that  there  was  no  legal 
proof  that  Gregory  was  indebted  to  the  petitioning  cre- 
ditor, inasmuch  as  there  was  no  formal  entry  of  the  writs 
and  continuances  thereon.  The  party  who  is  to  be  affected 
by  a  proceeding  in  bankruptcy,  is  entitled  de  jure  to  have 
the  most  satisfactory  evidence  of  the  validity  of  the  debt 
by  which  the  commission  is  sought  jjo  be  supported.  It 
will  hardly  be  disputed  on  the  other  side,  that  if  Gregory 
had  been  in  the  first  instance  improperly  adjudged  a 
bankrupt,  and  he  had  been  indicted  for  not  surrendering 
to  the  commission,  the  prosecution  must  have  failed  (&). 
Ilien  if  that  be  so,  can  it  be  contended  that  the  commis- 
sion could  be  set  up  by  the  subsequent  return  of  the 
writs  and  entry  of  continuances,  so  as  to  subject  the 
party  to  prosecution  for  a  capital  offence,  by  ex  post  facto 

(a)  Id.  619.    See  Bembnore  ▼.      vol.  i.  27. 
Raitenhmy,5B,k.A,452.    Ante,  (ft)  Kex  v.  B«Z2ocilr,  1  Taunt.  71. 
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1826.  evidence?  The  effect  of  such  a  propoaition  would  be  to 
render  the  party  liable,  or  not  liable^  to  prosecution*  ac- 
cording to  the  good  will  and  pleasure  of  the  sheriff,  who 
cannot  be  compelled  to  return  the  writ,  unless  ruled 
to  do  so  withii;  six  months  after  he  is  out  of  office*  It 
^  would  be  of  the  last  importance  in  such  a  prosecution,  for 
the  party  accused  to  shew  the  true  day  on  which  the  writs 
were  returned^  and  continuances  .entered  ;  and  it  is  clear 
that  evidence  for  that  purpose  would  be  admissiUe; 
Moons  V.  Pugh  (a),  Wilson  v.  Girdkstone  (6),  Lyttleton  v. 
Cross  {c)»  Suppose  there  had  been  an  indictment  against 
Gregory,  under  the  .5  Geo,  2,  c.  30,  for  not  surrendering 
to  his  commission  within  42  days,  must  he. not  have  been 
acquitted  if  it  appeared  that  the  writs  were  not  returned^ 
and  continuances  entered,  vntal  after  the  indictment  wa$ 
preferred  ?  Would  the  grand  jury,  indeed,  be  justified  in 
finding  a  bill,  unless  there  was  sufficient  evidence  before 
them  to  take  the  petitionii^  creditor's  debt  out  of  the 
Statute  of  Limitations,  before  the  bill  was  preferred? 
Here,  at  the  time  that  Gregory  was  adjudged  a  bankrupt, 
the  facts  had  not  taken  place,  which  were  necessary  to  found 
the  adjudication  of  the  commissioners,  and  consequently 
the  commission  was  invalid  to  all  intents  and  purposes. 
If  it  would  be  insufficient  to  sust^n  a  criminal  proceeding, 
it  would  be  equally  inoperative  to  sustain  a  civil  action. 
There  could  not  have  been  a  good  petitioning  creditor's 
debt,  unless  it  was  sufficient  to  support  an  indictment 
against  the  bankrupt  for  felony;  and  it  follows  as  a 
necessary  consequence,  that  there  could  not  have  been  a 
good  petitioning  creditor's  debt  for  any  purpose* 

Denman,  conixii.  This  was  a  good  commission,  and 
may  be  sustained,  if  not  for  criminal  purposes,  at  least  for 
all  dvil  purposes,  in  order  to  do  justice  to  the  creditors  of 

(a)  3  Burr.  1241.  (c)  Ante,  vol.  v.,  175.    3  B.  & 

(6)  5  B.  &  A.  847.  Ante,  vol.  i.,      C.  317. 
488. 
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the  bankrapt.     Firsts  it  is  submitted  that  the  debt  in 
qoestion  arose  between  merchant  and  factor,  and  if  so, 
then  it  comes  within  the  langut^  of  21  Jae.  1,  c.  16,  s.  3, 
which  excepts  **  such  accounts  as  concern  the  trade  of 
merchandise,  between  merchant  and  merchant,  their  fac* 
tors  or  servants/'    From  the  facts  stated  in  the  case,  it 
appears  clear  that  Wahh  was  factor  or  servant  to  Hipkitu 
and  Oregory,  for  it  is  expressly  found,  that  by  the  agree- 
ment between  the  parties,  he  was  employed  as  broker,  to 
answer  the  purposes  of  the  speculation ;  and  that  he  there- 
upon agreed  to  become  the  agent  of  the  concern  upon  the 
usual  terms  of  interest,  and  a  certain  commission  being 
allowed  upon  the  amount  of  all  advances  and  payments 
made  by  him  in  the  course  of  such  agency,  and  that  the 
proceeds  of  the  cargo  were  to  be  remitted  to  him  for  the 
payment  of  such  advances ;  that  various  goods  were  pur- 
chased, and  the  different  merchants  and  tradesmen  were 
referred  to  him,  who  either  paid  in  cash  or  accepted  bills 
of  exchange  for  the  amount;  and  that  he  continued  to 
pay  she  bills  so  accepted  by  him  on  account  of  the  goods 
shipped,  &c.    This,  then,  is  one  of  the  cases  excepted  out 
of  the  statute ;    and  therefore,  inasmuch  as  both  before, 
and  at  die  time,  when  this  debt  was  contracted,  Wahh  was 
employed  by  Gregory  and  Hipkint  as  their  factor,   in 
settling  the  accounts  of  the  concern,  the  statute  does  not 
nm  as  against  the  debt  in  question.    The  accounts  need 
not  be  mutual,  so  as  to  bring  the  case  within  the  exception 
in  the  statute,  for  so  long  as  they  are  merchants'  accounts, 
that  is  sufficient,  according  to  the  opinion  of  Lord  Kenyon, 
as  reported  in  Catling  v.  Skoulding  (a).    The  statute  itself 
says  nothing  about  mutual  accounts,  and  Lord  Kenyan,  in 
the  case  referred  to,  observes  that,  ''where  there  is  no 
item  of  account  at  all,  within  six  years  before  the  action 
brought,  the  plaintiff  will  be  precluded,  unless  he  can 
bring  his  case  within  the  exception  in  the  statute  con- 
cerning merchants'  accounts ;  and  it  must  be  remembered 

(a)  6  T.  R,  192. 
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1826.        that  there  the  plainUfF  is  not  barred,  though  there  has  been 
no  transaction  of  any  kind  between  the  parties  for  six 
V.  years ;  for  by  his  replication,  he  insists  that  his  case  nerer 

HuRRiLL.  ^j^g  within  the  statute,  for  that  the  accounts  toere  between 
merchant  and  merchant  J*  [Bayley,  J.  But  Lord  Kenyan 
notes  a  distinction  between  that  case  coid  former  cases, 
where  there  were  items  only  on  one  side  of  the  accounts, 
and  he  pointedly  observes,  that  in  the  case  then  at  bar, 
there  were  mutual  items  of  account].  In  that  case  Lord 
Kenyan  reviews  the  language  of  the  statute,  and  it  is 
plain  that  in  his  view  of  a  case  similar  to  the  present, 
there  could  be  no  doubt  that  he  would  hold  it  within  the 
plain  words  of  the  exception.  Secondly,  assuming  the  judg- 
ment of  the  Court  to  be  unfavourable  to  the  defendant  on 
this  point,  it  is  submitted  that  there  was  no  such  return  of 
the  debtor  Gregory,  from  beyond  seas,  in  1814,  as  required 
the  assignees  to  take  proceedings  against  him  earlier  than 
1821.  Now  there  is  considerable  doubt  upon  the  point, 
whether  Gregory  did  in  fact  return  to  England  in  1814, 
for  the  case  sets  out  the  evidence  on  both  sides,  and 
leaves  this  Court  to  draw  its  own  conclusion  from  the 
circumstances  so  stated ;  but  admitting  the  fact,  that 
Gregory  had  landeid  for  a  few  days  at  Deal,  in  1814,  still 
it  is  contended  that  this 'would  not  be  such  a  returning 
from  parts  beyond  seas,  as  is  contemplated  by  the  statute 
4  Anne,  c.  16,  s.  19.  The  return  there  contemplated  is  a 
permanent  return,  with  an  intention  of  staying  at  home, 
•  and  not  a  casual  or  accidental  visit,  such  as  is  stated  in 
this  case.  Beside,  it  must  be  a  return  which  is  known 
to  the  creditor,  whose  interests  are  to  be  affected,  or  rights 
barred,  by  the  fact  of  the  return.  The  hardship  of  the  pro- 
position contended  for  on  the  other  side,  may  be  fairly  tried 
by  this  test :  suppose  a  person  goes  abroad,  and  during  his 
absence  from  England  a  right  of  entry  on  a  freehold  estate 
descends  upon  him,  but  he  happens  accidentally  to  touch  on 
the  coast,  and  being  ignorant  of  his  rights,  pursues  bis  voy- 
age, and  suffers  twenty  years  to  elapse  before  his  return, 
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could  it  be  contendedi  under  such  circumstances,  that  he 
would  be  barred  by  the  Statute  of  Limitations  ?   Surely  not :     gJ[^^y 
and  yet  the  affirmatiTe  of  such  a  proposition  must  be  made  v. 

out,  before  the  assignees  in  this  case  can  be  concluded  by  the 
feet  of  Gregory^s  having  accidentally  returned  for  a  tem- 
porary purpose.    Thirdly^  supposing  the  statute  began  to 
run  in  1811^  when  Wahh  became  bankrupt,  then  comes 
the  really  important  question  in  this  case,  viz.  whether  the 
writs  issued  in  1812  and  1813^  were  properly  continued  so 
aB  to  take  the  case  out  of  the  statute.    This  point  has  in 
effect  already  undergone  three  judicial  determinations,  in 
Taylor  y.  Hipkins{a),  Gregory  v.  Hnrrill{b),  and  Same  v. 
Same  (c).    There  can  be  no  doubt  that  the  writs  so  sued  out 
were  duly  returned,  for  the  case  finds  that  fact;  and  then 
the  conclusion  follows  from  the  decisions  referred  to,  that 
continuances  had  been  properly  entered  so  as  to  save  the 
Statute  of  Limitations.    As  to  the  objection  that  a  com- 
mission of  bankrupt  cannot  be  considered  as  a  valid  con- 
tinuance of  the  original  proceedings^  Bichardson,  J,,  lays 
down  a  plain  and  intelligible  principle  {d),  which  is  a  deci- 
sive answer  to  the  argument  on  the  other  side,  namely, 
that  ''  As  long  as  a  remedy  was  open  to  the  party,  by  which 
the  debt  might  have  been  recovered  any  where,  it  was  not 
barred  by  the  statute."    But  then  it  is  said  that  the  com- 
mission in  this  case  would  not  support  a  criminal  proceed- 
ing against  the  bankrupt.     Assuming  that  to  be  so,  still 
there  are  cases  which  decide  that  some  proceedings  may  be 
good  for  ordinary  civil  purposes,  though  not  so  where  the  * 
life  of  the  party  is  affected;  Bones  v.  Booth  (e),  and  Rex 
V.  Punshon  (/).     All  that  is  necessary  to  make  out  here 
is,  that  the  commission  is  good  for  the  purpose  of  distri- 
buting the  bankrupt's  effects  amongst  his  creditore,  and  it 

(a)  5  B.  &  A.  489.  (d)  Gregory  v.HurrUl,  3  B.  &  B. 

(h)  6  J.  B.  Moore,  525.    3  B.  212.    6  J.  P.  Moore,  525. 

&B.212.                             .  (e)  2  Sir  W.  Bl.  1226. 

(c)8  J.  &   B.  Moore,  189.  1  (/)  3  Caiiipb.96. 
Bing.  324. 
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is  not  incumbent  on  the  defendant  to  shew  that  upon  an 
indictment  of  felony  the  plaintiff  could  be  convicted.  It 
is  said  that  the  commission  might  be  defeated  by  shewing 
the  true  day  on  which  the  writs  were  returned,  and  con- 
tinuances entered.  This  might  be  so  in  a  criminal  pro- 
ceeding, but  non  constat  that  it  would  avail  the  party  in  a 
civil  action.  On  these  grounds,  therefore,  first,  that  this 
debt  is  within  the  exception  in  the  statute  as  to  merchants' 
accounts ;  second,  that  there  was  no  return  from  parts 
beyond  seas  within,  the  meaning  of  the  statute  4  Anne ; 
and  third,  that  there  were  proper  continuances  upon  the 
return  to  the  writs  originally  sued  out:  this  is  a  valid 
petitioning  creditor's  debt,  and  the  defendant  is  entitled 
to  judgment* 

This  case  was  argued  in  Michaelmas  term,  1826,  and 
the  Judges  afterwards  sent  the  following  certificate  into 
Chancery : — 

**  This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion,  that,  under  the  circumstances  stated, 
the  said  J.  T.  Taylor  and  /.  Father ,  as  assignees  of  the 
estate  and  effects  of  the  said.JS.  Wabh,  who  are  the  peti- 
tioning  creditors  under  the  said  commission  of  bajikrupt 
awarded  and  issued  against  the  said  G.  J3.  Gregory,  had 
not  at  the  time  of  suing  out  the  said  commission  of  bank- 
rupt, viz.  on  the  22nd  day  of  March,  1821,  or  on  the  9th 
day  of  April,  1821,  when  the  said  G.  JB.  Gregory  was 
declared  a  bankrupt,  a  valid  debt,  as  petitioding  creditors, 
to  support  the  said  commission. 

C.  Abbott. 
J.  Bayley. 

6.  S.  HOLROYD. 
J.  LiTTLEOALE." 
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DiCKiNs  V,  Smith  and  Jarvis.  1826. 

X  HIS  was  a  rule  nisi  for  an  attachment  "against  the      A  cause, 
plaintiff  for  non-payment  of  costs,  pursuant  to  the  Master's  ters  in  dTffer- 
allocatwr,  under  the  foUowine:  circumstances.    The  plain*  ence,  betijeeii 

.  _,  •     •  "^  a  plaintiff  and 

tiff  had  brought  an  action  of  assumpsit  against  the  de-  two  defend- 
fendants,  to  which  iliey  separately  pleaded  non-assumpsit.  fe|!^b^^ider 
The  cause,  and  all  matters  in  difference,  were  afterwards  of  Nisi  Prius 
referred  to  an  abitrator  by  an  order  of  Nisi  Prius,  which  with  power  lo 
prorided,  that  the  costs  should  abide  the  event,  and  that  enlarge  the 

time  for 

the  arbitrator  qjiould  have  power  to  enlarge  the  time  for  making  his 
makinsc  his  award,  bv  indorsement  on  the  order  of  Nisi  ^^^^^yiQ- 

^  '     •'  dorsement  on 

Prius.    The  arbitrator  enlarged  the  time  twice,  and  finally  the  order  of 
made  an  awards  ''  that  there  is  nothing  due  to  the  plain-  ^^"o^abide 
tiff."     The  defendant  Jarvis  did  not  appear  when  the  the  event  The 
cause  ¥ms  called  on  for  trial,  nor  did  he  attend  before  the  eoiarge  the 
arintiBtor.       Upon  the  award  beins:    taken  before    the  ^^^.^^^^. 

*  °  making  his 

Master,  he  taxed  the  costs  of  the  cause  and  of  the  reference  award,  by  in- 
to the  defendant  Smith,  who  demanded  them  of  the  plain-  J*"oS« T 
tiff,  pursuant  to  the  Master's  allocatur.  The  amount  given  reference,  and 
by  the  Master  was  661.,  and  he  made  no  distinction  be-  ^i^^  ^  q^. 
tween  the  costs  of  the  cause  and  those  of  the  reference.  ^i°g  <lue  to 

nn<i*-/«*4*i  *  i.«i-r*"®  plaintiff." 

The  plaintiff  refused  to  pay  the  costs,  upon  whicn  the  Only  one  of 
defendant  Smith  made  the  order  of  Nisi  Prius,  and  the  *^f  ^t^^"^^** 

attended  be- 

aibitrator's  indorsements  thereon  for  enlarging  the  time  fore  the  arbi- 

for  making  fhe  award,  a  rule  of  Court,  and  then  moved  ^^^ter  t^«l 

for  the  present  rule.      The  affidavits  produced  on  the  thecostsofthe 

motion,  stated  only  that  copies  of  the  award,  the  Master's  reference  in  ^ 

allocatur,  and  the  rule  of  Court,  had  been  served  upon  the  one  sum,  to 

,.._,-,.,  1  1         .  «       that  one  de- 

plaintiff;  they  did  not  go  on  to  state  that  the  time  for  fendant,  who 

made  the  order 
of  reference,  with  the  arbitrator's  indorsement  thereon,  a  rule  of  Court,  and  demanded 
the  costs  from  the  plaintiff,  who  refused  to  pay  them: — Held,  First,  that  the  award 
determined  the  right  of  action  between  the  parties,  and  was  sufficiently  final.  Second, 
that  the  rule  of  Court  wais^  a  sufficient  foundation  for  an  attachment  for  not  performing 
the  award,  without  ah  aBdavTt  that  the  tinSFwas  duly  enlarged.  And,  Third,  that 
an  attachment  would  not  he  for  the  non-payment  of  tbe  costs  to  the  one  defendant  only. 
SembUf  that  the  Master  had  not  power  to  tax  the  costs  separately  to  the  several 
defendants. 


V, 

Smith. 


CASES    IN    TU£    KING's    B£NCH, 

making  the  award  was  duly  enlarged,  or  that  any  affi- 
davit of  that  fact  was  shewn  to  the  plaintiff. 

C.  Cresswell  shewed  cause.  This  rule  must  be  discharged 
upon  three  grounds.  First,  it  was  obtained  without  any 
affidavit  that  the  time  for  making  the  award  had  been 
duly  enlarged,  which  is  a  fatal  objection ;  Haldenv.  Glass- 
cock (a).  It  was  there  expressly  decided,  that  if  a  cause  is 
referred  by  a  judge's  order,  by  consent  of  the  parties,  and 
the  time  for  making  the  award  is  enlarged  by  a  judge's 
order,  on  moving  for  an  attachment  for  not  performing  the 
award,  it  must  be  shewn  that  the  order  enlarging  the 
time  was  made  by  consent :  and  Holroyd,  J.,  said,  "  To 
bring  the  party  into  contempt,  at  least  it  must  be  shewn 
that  the  enlargement  of  the  time  was  by  consent.  The 
original  order  enabled  the  arbitrator  to  enlarge  the  time  by 
indorsement;  but  there  is  no  affidavit  that  he  did  so 
enlarge  it."  Second,  the  award  itself  cannot  be  enforced, 
for  it  is  not  final,  and  does  not  determine  the  cause  in  favour 
of  the  defendants.  It  states  only  ''  that  there  is  nothing 
due  to  the  plaintiff,"  but  it  does  not  state  that  there  wom 
nothing  due  to  him  when  he  commenced  his  action. 
Third,  the  action  being  joint  against  two  defendants, 
the  costs  cannot  be  awarded  to  one  of  them  only.  They 
both  pleaded  to  the  action ;  the  award  was  general,  in 
favour  of  both ;  and  the  judgment,  therefore,  would  be 
joint :  whereas  the  Master  has  not  taxed  the  costs  separately 
to  each,  but  has  taxed  the  whole  to  one,  which  he  has  no 
authority  to  do ;  for  where  a  plaintiff  fails  in  an  action 
against  several  defendants,  he  cannot  be  compelled  to 
pay  costs  to  any  one  of  them  singly,  but  may  elect  to  pay 
to  which  of  them  he  pleases ;  Jordan  y.  Harper  (b),  Duthy 
v.  TUo  (c). 

X).  F.  Jones,  contrli.     Neither  of  these  objections  is  well 

(a)  Ante,  151.    5  B  &  C.  390.  (c)  2  Sir.  1203. 

lb)  1  Sir.  516. 
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founded.     Firsts  it  is  quite  clear  that  the  enlargement  of        i826. 

the  time  for  making  the  award  would  not  have  been  made 

part  of  the  rule  of  Court,  unless  an  affidavit  that  it  was 

duly  made  had  been  produced  in  support  of  that  motion ;        Sm itb. 

consequently,  it  was  perfectly  unnecessary  to  produce  such 

an  affidavit  a  second  time,  upon  moving  for  the  present 

role.    Second,  the  award  is  sufficitatly  final ;  for  as  there 

is  nothing  to  shew  that  there  were  any  matters  in  dif- 

femce  between  the  parties,  except  the  action  itself,  the 

expression  ''  there  is  nothing  due  to  the  plaintiff/'  could 

<»ly  mean,  *'  the  plaintiff  is  not  entitled  to  recover  in  the 

action."     Third,  the  form  of  the  taxation  is  perfectly 

conect,  for  as  the  defendant  Smith  was  the  only  person 

who  incurred  the  expense  of  appearing  to  the  action,  and 

of  attending  before  the  arbitrator,  he  was  the  only  person 

to  whom  the  costs  could  with  justice  or  propriety  be 

awarded. 

Batlet,  J. — ^I  am  of  opinion  that  the  first  two  objec- 
tions are  unfounded,  and  that  the  attachment  might  have 
been  granted  against  the  plaintiff,  but  for  the  third  objec- 
tion, namely,  to  the  mode  in  which  the  costs  haye  been 
taxed  and  demanded.  I  take  it  to  be  clear,  that  where  a 
submission  to  arbitration  contains  a  power  of  enlarging 
the  time  for  making  the  award,  and  the  enlargement  is 
made  a  rule  of  Court,  that  rule  of  Court  is  a  sufficient 
foundation  for  an  attachment,  without  an  affidavit  of  due 
enlargement ;  the  same  as  if  the  award  had  been  made 
within  the  time  originally  limited  for  that  purpose.  The 
present  case  is  different  from  that  of  Halden  v.  Glasn- 
cock  (a) f  for  there  the  time  was  enlarged  by  a  judge*s 
order,  which  for  anything  that  appeared  might  have  been 
made  without  the  consent  of  the  parties;  and  if  so,  it  was 
an  order  made  proprio  vigore  judicis,  not  proving  the 
enlargement  to  be  duly  made,  and  not  binding  upon  the 
parties.    But  here  the  enlargement  appears  to  have  been 

(a)  Ante,  151.    5  B.  &  C.  390. 
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1626.        made  with  the  consent  of  the  parties,  and  it  must  be  pre* 
DicKiNs      sumed  that  the   Court  were  furnished  with  the  proper 
V.  affidavits^  when  they  made  it  a  rule  of  Courts  for  else  ev^ry 

rule  for  an  attachment  for  disobeying  a  rule  of  Court, 
must  be  a  rule  nisi  only.  I  am  also  of  opinion  that  the 
award,  finding  ^*  that  there  U  nothing  due  to  the  plaintiff,*' 
18  sufficiently  final,  and  does  determine  the  right  of  action 
tit  the  time  when  the  submission  was  made;  because, 
it  must^  I  think,  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  tiiat  the  question  between  the  parties  re- 
mained the  same  from  Uie  time  of  making  the  submission, 
to  the  time  of  making  the  award.  The  difficulty  that  I 
feel  is  upon  the  third  objection.  It  appears  that  the  whole 
of  the  costs,  both  of  the  cause  and  of  the  reference,  haye 
been  ta):ed  together,  to  the  defendant  Smith  only,  at  the 
sum  of  66/.  By  the  submission,  the  costs  were  to  abide 
the  event ;  and  the  event  being  in  favour  of  the  defendants 
generally,  the  costs  would  accrue  to  them  both  jointly,  or 
to  each  separately :  for  though  the  defendant  Smith  might 
be  entitled  exclusively,  to  the  costs  of  the  reference,  both 
might  be  entitled  jointly,  or  each  separately,  to  the  costs  of 
the  cause.  Whether,  under  the  circumstances  of  this  case, 
there  could  be  separate  judgments,  and  a  separate  taxation 
of  costs,  to  each,  I  am  not  prepared  to  say ;  I  entertain 
great  doubt  upon  that  'point ;  I  do  not  remember  to  have 
met  with  such  a  case,  and  I  believe  the  general  couise  has 
always  been  to  tax  all  the  costs  jointly  against  the  plaintiff, 
and  to  leave  it  to  the  defendants  to  arrange  the  distri- 
bution of  them  among  themselves.  If  there  could  be 
separate  judgments  for  the  costs,  the  plaintiff  would  of 
course  be  liable  to  separate  executions,  which  would  be  a 
great  hardship  upon  him.  But  supposing  the  costs  could 
be  so  taxed,  still  I  doubt  very  much  whether  there  has  been 
such  a  taxation  in  thils  case,  as  entitles  the  defendant  Smith 
to  demand  the  costs  exclusively  for  himself.  If  the  costs  of 
the  reference  had  been  taxed  separately  from  those  of  the 
cause,  the  defendant  Smith  might  have  demanded  the 
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former  for  himself  alone^  and  the  latter  for  himself  and  the 
other  defendant  jointly.  But  it  seems  plain,  npon  this 
allocatur,  that  the  sum  of  66/.  includes  all  the  costs,  both 
those  of  the  cause  and  those  of  the  reference ;  and  though 
the  defendant  5mtYA  claims  to  have  the  whole  of  that  sum 
from  the  plaintiff,  he  does  not  inform  us  upon  affidavit 
that  no  part  of  the  costs  has  been  already  paid  to  the 
defendant  Jarvis.  Under  such  circumstances  of  doubt,  I 
think  we  ought  not  to  make  the  rule  for  an  attachment 
absolute.  Eyen  if  the  costs  had  been  awarded  separately 
to  the  several  defendants,  the  power  to  do  so  is  so  very 
questionable,  that  we  should  scarcely  have  been  warranted 
in  granting  an  attachment,  for  the  plaintiff  ought  to  have 
the  opportunity  of  raising  the  question  upon  the  record. 
It  seems  to  me»  therefore,  that  this  rule  must  be  discharged. 
No  ultimate  injustice  will  be  worked  by  this  decision,  for 
if  the  defendant  Smith  is  entitled  to  the  costs  that  have 
been  taxed,  he  may  bring  an  action  to  recover  them. 

HoLROTD,  J. — The  right  of  the  defendant  Smith,  to 
these  costs,  is  far  too  doubtful  for  us  to  say,  that  the 
plaintiff  is  guilty  of  a  contempt  for  not  paying  them,  and 
to  grant  an  attachment  against  him.    The  party  must 


to  grant  an  attachment  against 
have  recourse  to  his  other  remedy 


LiTTLEDALE,  J.,  concurrcd. 


Rule  discharged. 


Helsby  and  others  v.  Mears,  Tomlinson,    Salis* 

BURY,  and  others. 

Assumpsit  against  defendants,  as  common  carriers,      ^  special 
!•  fit  •/.         ^1  -W-.  1^,  contract  made 

tor  not  safely  carrymg  from  Chester  to  Liverpool,  and  there  by  oae  of  se- 
veral joint 
coach  proprietors  for  the  carriage  of  parcels,  is  binding  upon  them  all,  though  some  of 
them  became  proprietors  after  the  contract  was  made. 
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1826.  deUveriag  to  plaintiffs^  a  box  containing  watch  cases. 
Plea^  non-assumpsit,  and  issue  thereon.  At  the  trial,  at 
the  Chester  summer  assizes,  1825^  the  case  was,  in  sub- 
stance, this:-^The  plaintiffs  were  watch  case  manufac<- 
turers  at  Liverpool.  The  defendants  were  the  proprietors 
of  the  mail  coach  running  between  Liverpool  hXkd  Chester. 
On  the  16th  September,  1824,  the  plaintiffs  sent  the  box  in 
question,  containing  gold  and  silver  watch  cases  to  the 
value  of  185/.,  from  Liverpool,  to  a  Mr.  Walker,  the  Assay 
Master,  at  Chester,  for  the  purpose  of  the  goods  being 
assayed.  On  the  following  day,  the  same  box,  with  the 
same  contents,  was  delivered  by  Mr.  Walker  at  the  mail 
coach  office,  of  which  Mrs.  TomUnson  was  then  the  sole 
proprietor,  directed  to  the  plaintiffs  at  Liverpool.  The 
box  never  reached  the  plaintiffi»>  having  been  stolen  out  of 
the  mail  coach  office  at  Chester.  Previous  to  this  trans- 
action, the''defen4ants  had  put  up  in  their  office  aboard 
containing  a  notice,  that  they  would  not  be  accountable  for 
the  loss  or  damage  of  any  package  or  parcel  exceeding  the 
value  of  6/.,  unless  the  same  were  entered  and  paid  for 
accordingly,  at  the  time  of  its^  delivery  to  them  or.  Uieir 
agents.  The  box  in  question  was  not  entered  and  paid 
for  as  being  above  the  value  of  5/.  Mr.  Walker  had  for  some 
years  been  in  the  habit  of  receiving  boxes  of  the  same 
kind  from  different  persons,  by  different  coaches  of  which 
Mrs.  Tomlinson  was  the  proprietor.  About  three  years 
before  this  transaction,  a  box  containing  watch  cases,  which 
had  been  sent  to  him  from  Coventry  for  the  purpose  of 
being  assayed,  was  lost>  and  upon  his  making  application 
to  Mrs.  Tomlinson,  who  was  then  the  proprietor  of  the 
Coventry  mail,  by  which  that  box  was  sent,  and  also  of 
the  Liverpool  mail,  she  paid  him  the  value.  Some  coor- 
versation  then  took  place,  in  the  course  of  which  Mrs. 
Tomlinson  observed,  that  the  proprietors  incurred  a  great 
risk  in  carrying  such  valuable  parcels  as  his,  that  the  car- 
riage was  not  equivalent  to  it,  and  that  they  must  decline 
carrying  them  in  future.    Mr.  Walker  said,  if  that  was 
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pennsted  in,  there  must  be  an  end  of  all  their  other  arrange*  i826. 
ments  with  him.  She  then  said,  ''  Is  our  carrying  them 
any  accommodation  to  you  V  He  answered,  *'  Certainly ; 
whatever  accomodates  the  trade,  accomodates  me."  She 
rgoined,  **  If  that  is  the  case,  we  will  continue  to  carry 
Uiem  as  usual."  The  carriage  then  charged  for  the  boxes 
containing  watch  cases^  was  the  same  as  that  charged  for 
wdinary  packages.  After  this  conversation,  Mr.  Walker 
continued  to  send  the  boxes  the  same  as  before;  and  his 
mode  was  to  settle  the  account  for  the  carriage  once  a  year ; 
to  pay  the  carriage  to  Chester  himself,  and  afterwards  to 
charge  it  to  the  different  owners  of  the  boxes.  Some  of 
the  defimdants  did  not  become  partners  in  the  Liverpool 
mail,  until  after  die  above  conversation  between  Mr. 
Walker  and  Mrs.  TomlinsoH  took  place,  and  Mr.  Salisbury 
did  not  become  a  partner  until  after  the  last  settlement  of 
accounts  between  Mr.  Walker  and  the  then  proprietors  at 
Chester.  Upon  these  fitcts,  it  was  contended  on  the  part  of 
the  defendants ;  first,  that  the  conversation  having  refer- 
ence to  a  different  coach,  was  no  evidence  of  a  special  con- 
tract to  be  accountable  for«the  loss  of  parcels  sent  by  the 
Liverpool  mail,  exceeding  the  value  of  6/.,  and  not  insured, 
evoi  as  against  Mrs.  Tomlitison ;  and  that,  at  all  events,  it 
could  not  be  evidence  against  such  of  the  defendants  as 
were  not  partners  at  the  time ;  or  against  Mr.  SaKsbury, 
who  only  became  a  partner  subsequently  to  the  last  settle- 
ment of  the  accounts :  and  second,  that  the  loss  being 
occasioned  by  a  felony,  and  not  by  any  negligence  of  the 
defendants,  they  were  on  that  ground  not  liable  to  make  it 
good.  The  learned  Judge  left  it  to  the  jury  to  say,  first, 
whether  there  was  a  special  contract  to  carry  these  .  boxes 
at  the  rate  charged  for  ordinary  parcels,  without  insurance ; 
and  second,  whether  the  loss  was  occasioned  by  a  felony, 
without  any  negligence  on  the  part  of  the  defendants. 
The  jury  answered  both  these  questions  in  the  affirmative, 
and  thereupon  a  verdict  was,  by  the  learned  Judge's  direc* 
tion,  entered  for  the  plaintiffs,  with  liberty  to  the  defendants. 


/ 
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to  more  to  enter  a  nonsuit.     A  rule  nisi  was  obtained 
accordingly  in  last  Michaelmas  term,  against  which 

Temple  and  Parke  now  shewed  cause.  This  Terdict 
cannot  be  disturbed.  First ;  there  was  evidence  of  a  spe- 
cial contract  between  Mr.  Walker,  the  agent  of  the  plain- 
tiffs, and  Mrs.  Tomtbuont  the  original  proprietor  of  the 
coach,  to  carry  the  parcels  sent  by  him  at  the  ordinary  rate 
of  carriage,  notwithstanding  the  notice.  She  paid  for  the 
loss  of  the  first  parcel ;  she  then  objected  to  go  on  upon 
the  old  terms,  declaring  that  the  carriage  was  not  equiya- 
lent  to  the  risk,  but  finally  agreed  to  do  so,  saying  **  we  will 
continue  to  carry  the  boxes  as  usual :"  and  the  very  circum- 
stance which  gave  rise  to  the  conversation,  clearly  shews  that 
she  thereby  meant  that  she  would  continue  to  be  responsible 
for  the  boxes,  independently  of  the  notice.  The  loss  in  ques- 
tion happened,  it  is  true,  from  a  different  coaoh,  travelling  a 
different  road,  but  as  she  was  then  the  proprietor  of  several 
coaches,  by  all  of  which  Mr.  Walker  was  in  the  habit  of 
sending  boxes,  it  is  plain  that  the  course  of  dealing  between 
them,  and  their  conversation,  regarded  the  question  of  ge- 
neral responsibility,  and  not  of  responsibility  as  to  parcels 
sent  by  any  particular  coach.  Secondly,  all  the  defendants 
are  bound  by  this  special  contmct,  widi  respect  to  all  the 
coaches  of  which  Mrs.  TonUinson  was  a  proprietor.  Mr. 
Walker  c^uld  not  possibly  tell  who  were  her  partners  in 
business,  and  she  evidently  spoke  of  the  whole  firm,  when 
she  said  We  will  continue  to  carry  as  usual.  The  annual 
settlement  of  accounts  subsequently  to  the  formation  of  the 
special  contract,  is  evidence  of  the  adoption  of  that  con- 
tract by  such  of  the  partners  as  joined  the  concern  pre- 
vious to  the  last  settlement;  and  it  is  evidence  of  its 
adoption  by  Mr.  Salisbury  also,  because  he  never  expressed 
his  dissent  or  disapprobation.  It  is  a  settled  rule  of  law 
ihat  a  new  partner  coming  into  a  firm  is  bound  by  all  the 
equities  attaching  upon  it  at  the  time,  and  is  to  be  con- 
sidered as  recognising  and  adopting  the  course  of  dealing 
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and  bttsinesa  which  then  subsiBts.  If  he  disapproves  of 
ity  he  must  give  notice  of  his  dissent ;  and  if  he  gives  no 
such  notice,  he  still  remains  bound.  That  was  laid  down 
as  law  by  Lord  Kenyan,  in  Stracetf  v.  Decy,  cited  in  a  note 
to  George  v.  Clagett  (a)«  and  has  never  been  disputed. 
The  special  contract,  therefore,  aupersedes  the  notice,  and 
leaves  all  the  defendants  open  to  their  common  law  lia- 
bility. Third,  even  if  there  were  no  special  contract,  the 
defendants  are.  still  liable,  for  as  they  knew  the  value  of 
the  package,  and  suffered  it  to  be  stolen,  thatisof  itself  an 
act  of  negligence,  for  the  consequences  of  which  they  are 
respon^ble. 


293 


1826. 


Helsbt 

V. 
MSABS. 


Cross,  Serjt.,  and  J.  WiUiams,  C(mtr2k.  The  oonversa- 
tioQ  between  Mr*  Walker  and  Mrs.  Tondinson,  even  if  it 
amounted  to  a  special  contract  as  between  them,  is  not 
evidence  to  affect  those  who  were  not  partners  in  the  con* 
eem  at  the  time  when  it  took  place.  It  had  no  reference 
to  the  particular  coaeh  by  which  the  parcel  in  question 
was  to  hare  been  carried ;  and  for  all  that  appears,  the 
loss  might  have  happened  under  circumstances  which 
lendered  Mrs.  Tomiinson  liable  on  the  ground  of  negli- 
gence. There  is  no  evidence  to  shew  that  the  notice,  had 
been  put  up  before  that  time, .  and  if  it  had  not,  the  plain- 
tiffs, or  their  agent,  Mr«  Walker ^  who  knew  of  the  notice, 
must  be  taken  to  have  acted  upon  the  terms  specified  l^ 
the  notice.  Upon  the  other  point,  as  the  jury  have  found 
expressly  that  the  box  was  stolen,  and  that  there  was  no 
negligence  on  the  part  of  the  defendants,  the  cases  in 
which  it  has  been  held  that  negligence  supersedes  the 
notice,  do  not  apply,  and  the  defendants  are  within  the 
protection  of  their  notice. 


Bay  LEY,  J. — It  seems  to  me  that  this  Tule  ought  to 
be  discharged.  It  is  quite  clear  that  a  carrier  may  limit 
hia  common  law  liability  by  a  general  notice,  that  he  will 

(a)  7T.  R.  361. 


Helsby 
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1826.  not  be  accountable  for  parcels  exceeding  a  certain  value  ; 
but  he  may^  nevertheless,  bind  himself  by  a  special  con- 
V,  tract  entered  into  with  a  particular  individual.  Now  the 
Mbaks.  conversation  between  Mrs.  Tomlinsan  and  Mr.  Walker,  if 
believed,  might,  in  my  opinion,  very  naturally  iluluce  the 
jury  to  think,  that  she  then  engaged  to  carry  all  parcels 
sent  by  Mr.  Walker,  as  Assay  Master,  by  any  of  the 
coaches  of  which  she  was  a  proprietor,  at  the  ordinary 
rate  of  carriage.  The  jury  seem  to  have  formed  that 
opinion  in  fact,  and  it  seems  to  me  that  that  conversation 
established  a  special  contract,  of  the  nature  I  have  men- 
tioned, in  law ;  and  if  so,  I  feel  no  difficulty  in  saying, 
that  such  a  contract  would  bind,  not  Mrs.  TonUmson 
only,  but  all  those  who  either  were  her  partners  at  the 
time,  or  became  so  afterwards,  until  they  gave  Mr.  Walker 
notice  that  they  intended  to  rescind  that  contract,  and  to 
adopt  a  different  course  of  dealing  for  the  future.  It  is 
not  distinctly  in  evidence  at  what  period  the  notice  was  put 
up.  If  it  was  put  up  before  the  conversation  with  Mrs. 
Tomlimon,  that  conversation  would  take  the  whole  trans- 
action out  of  the  operation  of  the  notice.  If  it  was  put  up 
subsequently  to  the  conversation,  still  it  was  the  duty  of 
Mrs.  Tomlinsofi,  if  she  intended  the  notice  to  vary  her 
course  of  dealing  with  Mr.  Walker,  to  make  him  ac- 
quainted with  that  intention :  and  her.  omitting  to  do  so, 
is  very  strong  evidence  to  shew  that  she  understood  the 
original  contract  to  be  subsisting,  unaltered  by  the  notice. 
For  these  reasons,  I  am  of  opinion  that  the  verdict  which 
has  been  found  for  the  plaintiffs,  ought  not  to  be  disturbed. 

HoLBOYD,  J.,  concurred. 

# 

LiTTLEDALE,  J. — I  canuot  Say  that  the  verdict  is 
wrong  in  point  of  law,  but  at  the  same  time  I  cannot  help 
feeling  that  this  is  a  case  of  some  hardship  upon  the 
defendants. 

Rule  dischaiged. 
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an 


Grazebrook  and  aaother  v.  Davis. 

JjECLARATION  in  debt  on  bond.  Pleas,  first,  non  est  conduct  of 
factam,  craving  oyer  of  the  bond,  and  setting  out  the  con-  ^akioff'his'* 
dition,  which,  (after  reciting  that  differences  had  arisen  award,  with- 
and  were  then  depending  between  the  plaintiffs  and  the  ^e  defendimt 

defendant,  and  an  action  at  law  having:  been  commenced  further  reason- 

_..  .  able  time  to 

in  the  court  of  King's  Bench  by  the  plaintiffs  against  the  bring  forward 

defendant,  and  the  parties  being  at  issae  therein,  and  the  JJ?^  *?f^?i^ 

^  nis  witnesses, 

cause  being  set  down  for  trial,  in  order  to  put  an  end  to  cannot  be 

such  differences,  and  to  avoid  the  expense  of  proceeding  ^  an  action  ' 

to  the  trial  of  the  cause,  the  parties  had  agreed  to  submit  on  the  bond, 

all  matters  in  difference  to  the  arbitration  of  A.  B.,  who  for  theper- 

was  to  examine  the  witnesses  to  be  produced  by  the  par-  formance  of 

*  •'  *         the  award ;    • 

ties,  upon  oath,  8cc.),  was  for  the  performance  of  the  though  one  of 
award  of  the  arbitrator  to  be  made  on  or  before  the  8th  ^  ^^^ 
November,  then  next.    Second,  that  the  arbitrator  in  the  sionis,thatthe 
condition  of  the  bond  mentioned,  after  the  making  thereof,  examine  the 
to  wit,  on  the  26th  Ji//y,  1824,  took  upon  himself  the  jwtnessesto 
burthen  of  the  reference,  and  afterwards,  and  between  the  by  the  parties, 
making  of  the  said  supposed  writing  obligatory,  and  the  *°^  jhoiwhthe 
8th  November  next  ensuing  the  date  thereof,  being  the  time  limited 
day  thereby  appointed  for  making  his  award,  made  divers,  S^£\waid"is 
to  wit,  six  appointments  for  proceeding  with  the  reference,  occupied  in 
to  wit,  on  8cc. ;  and  on  those  days  examined  divers,  to  tion  of  the  ' 
wit,  five  witnesses,  brought  forward  to  the  arbitrator  to  Pj^^'  ^»^- 
be  examined  touching  the  matters  referred,  by  and  on 
behalf  of  the  plaintiffs,  and  occupied  the  whole  of  the 
time  of  the  said  meetings  respectively  in  so  doing.    That 
at  the  last  of  the  said  meetings,  to  wit,  on  the  said  8th 
November,  1824,  the  plaintiffs  closed  their  case  before  the 
arbitrator,  and  the  defendant  was  then  called  upon  by  the 
arbitrator  to  enter  upon  his  defence.    That  at  the  time  the 
plaintiffs  closed  their  case  before  the  arbitrator,  a  short  and 
insufficient  time,  and  not  a  reasonable  or  proper  time,  to 
wii,  twelve  hours  only,  remained  for  the  defendant  to  bring 

VOL.    VIII.  X 
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1836. 


GmAZBBROOK 

V. 

Davis. 
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forward  and  examine  his  witnesses  before  the  arbitrator 
upon  the  merits  of  his  case,  and  the  defendant  then  re* 
quested  the  arbitrator  to  allow  him  fartiber.and  reasonable 
time  to  enable  him  to  bring  forwaxxl  and  6xamiii6  hiH  wit- 
nessesy  which  the  arbitrator  refused  to  do  without  the  con- 
sent of  the  plaintiffs;  and  which  consent  the  plaintiffs, 
although  requesteil  by  the  defendant,  refused  to  grant, 
and  the  arbitrator  altogether  refused  to  allow  the  defend- 
ant any  further  or  reasonable  time  to  bring  forward  his 
witnesses  to  be  exananed  before  him,  the  arbitrator; 
although  the  defendant  had  divers,  to  wit,  four  material 
witnesses,  to  bring  forward  and  examine  on  his  part  and 
behalf,  of  which  the  arbitrator  and  the  plaintiffs  had  notice. 
And  thereupon  the  defendant  afterwards,  to  wit»  on:  the 
said  8th  Novtmber,  1824«  by  deed,  revoked  his  said  sab* 
mission,  and  afterwards,  and  before  the  arbitrator  made 
his  award,  gave  him  due  notice  thereof.  Demurrer  to 
thia  plea,  and  joinder  in  demurrer. 

•  * 

Campbell,  in  support  of  the  demurrer.  The  plea  is 
clearly  bad.  It  admits  that  there  has  been  a  revocation  of 
the  submission,  and  there  are  no  circumstances  under 
which  a  party  to  an  arbitration  bond  can  reserve  to 
himself  the  power  of  revoking  his  submission,  without  inw 
curring  the  penalty  of  the  bond.  In  the  Year  Book, 
6  Ed.  4>  3  b«  cited  in  Trior's  case  (a),  and  in  War^r- 
ion  V.  Storr  (6),  this  case  is  put : — ^'  If  I  am  bound  to 
stand  to  the  award  which  J.  S.  shall  make,  I  cannot  dis- 
charge that  arbitrament,  because  I  am  bound  t9  stand  to 
his  award/'  If  an  award  had  been  made,  and  an  action 
bad  been  brought,  upon  the  bond,  for  not  performing  the 
^ward,  a  plea  impeaching  the  award  would  have  be^ 
bad.  ''To  an  action  of  d^bt  on  bond  for  not  performing 
an  award,  or  to  an  action  on  the  award  itself,  the  defend- 
ant cannot  plead  collusion,  or  other  misconduct,  of  the  ar- 
bitrators, ,in  avoidance  of  the  award.    And  there  seems  to 


(a)  8  Rep.  163,3d  Re^lution.        (h)  Ante,  vol. ti.,  314;  4  B. &C.  169. 
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be  no  case  cnr  diotum  wher^  a  plea  of  this  sort  fats  been  leae. 
beld  Co- be  pleadalile  ^  ner  a  precedent  of  tnefa  a  plea  to  be 
feimdintmjrof  the  booltsiof  Entries.  BatonthedoBtraiy^ 
in  WHtis  "f,  Maceormiek  (a),  it  is  said,  that  there  is  no  case 
in  which  this  matter  has  ever  iteen  pleaded"  (6).  It  has 
been  Mcentfy  held  bjr  the  conrt  of  Exchcqaer,  that  a  le^ 
ftMHilion  df  a  snbmisBion,  not  nnder  sea),,  before  awaid 
nadt,  is  a  breaeh  of  an  itgreement  to  stand  to,  abide,  and 
perform  ai^  a^»nid;  Braumv.  Tah9»er  (c);  and  upon  the 
same prineipte  it  seems  clear,  that  the > revocation  inthM 
ease  was  a  breach  of  the  condition,  and  worked  a  forfeiture 

cf'the  penalty  of  the  tend.       •      ' 

♦ 

G.  R.  CrQ88,  contrtL  It  is  by  nb  means  an  inTariable 
role,  that  a  revocathm  of  the  snbmission  oonstitates  a 
bleach  of  the  eondMiom  of  a^  arbitration  bond ;  Curtis  ▼« 
Pottt  (d)M  It  WHS,  indeed,  there  hetd,  that  to  debt  on  an 
award  made  by  arbitratofs  upon  a  submissions  to  them 
gaierafly,  iMthoatttny  time,  a  plea  that  th^.did  not  make 
say  award  within '  tt  Vee6oti&ble  time,  was  bad ;  bnt  Lord 
fiUbidonHigA  fiaid,  "  It  was  open  to  the  parties  to  'thk 
i^reement  to  htt^  re^uestlMl  the  arbitvaton  to  proceed 
Krithil^  a-reasonabte  tiihe;  and  if  after  such  r^uest  the 
tfbifiiBitorB  had  neglected  o^  refused,  they  miglit  ha^e 
revoked  their  authority."  Now  that  must  mean,  that 
sach^  a  reTocata<m  would  have  been  legal  and  valid  for  all 
purposes,  and  wobld  have  protected  tihe  parties  making  it 
ftem  an  action ;  and  it  the  *  not  making  an  award,  within 
a  reasonable  time  after  request,  would  be  a  good  ground 
far  revocation,  Purely  the  refesing  to  examine  witnesses, 
tfter  request,  would  be*  a  good  ground  also.  The  dictmn 
^ted'<hmi  Serjeant  VFiM/titilb'a  note  tb  1  Saunders,  iB  iioi 
ihogether  eorrect';  fbr  Mkchdl  v;  5r<tue/^(e)  is  an'  atH 
ftority'to  shew,  that  to  aA  action  of  debt  on  bondy  for  not 

(a)  2  Wilson,  148.  (cQ  3  M.  &  S.  145. 

{h)  1  Saund.  327,.n.  5.  {e)  16  East,  5. 

(c)  1  M*C.  &  Y.  464. 

x2 


Davis. 
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1826.       performing  an  award,  the  defendant  may  plead  the  mia^ 
^  '^-'^^      conduct  of  the  arbitrator.     It  was  one  of  the  terms  of  th^ 

Urazebrook 

V.  submission  here,  that  the  defendant's  witnesses  should  be 

examined ;  but  they  were  not  examined :  and  the  plaintiff 
haying  himself  occupied  the  whole  of  the  time  limited  for 
making  the  award,  refused  to  consent  that  further  time 
should  be  allowed  to  the  defendant.  iBayley,  J.  It  is 
not  clear  that  the  whole  of  the  time  was  occupied  by  the 
plaintiff;  the  defendant  may  have  contributed  to  exhaust 
the  time,  by  long  cross  examinations  of  the  plaintiff's  wit- 
nesses, and  by  various  other  means].  Still,  that  would 
arise  incidentally  out  of  the  plaintiff's  case,  and  the  con- 
sumption of  the  time  must  be  attributed  to  him ;  and  if  so, 
that  would  be  a  justification  of  the  defendant's  conduct : 
as  in  the  case  of  a  feoffment  on  condition — if  the  feoffor, 
by  his  own  act,  renders  the  performance  of  the  condition 
impossible,  the  non*performance  of  it  by  the  feofiee  be- 
comes excusable.  It  was,  indeed,  held  in  Braddick  v, 
Thompton  (a),  that  partiality  and  improper  conduct  in  an 
arbitrator,  in  making  his  award,  without  hearing  the  de- 
feiidant  and  his  witnesses,  cannot  be  pleaded  in  bar  to  an 
action  on  the  bond  conditioned  for  the  performance  of 
the  award;  but  is  only  matter  for  application  to  the 
equitable  jurisdiction  of  the  Courts  to  set  aside  the  award. 

B/LTLBY,  J. — ^The  case  last  cited,  is  a  decisive  autho- 
rity to  shew,  that  a  plea,  like  the  present,  is  no  answer  to 
an  action  upon  an  arbitration  bond.  This  is  a  very  dif- 
ferent cikse  from  that  suggested,  of  a  feoffinent  upon  con- 
dition, for,  in  the  present  instance,  the  plaintiff  has  not 
committed  any  act  to  prevent  the  arbitrator  from  making 
his  award,  but  the  defendant  has  committed  such  an  act» 
by  revoking  his  submission.  Besides,  this  plea  is  bad  in 
form.  It  merely  alleges,  that  the  defendant  had  witnessea 
to  bring  forward  and  examine,  which  is  not  sufficient ;  it 
ought  to  have  alleged,  that  he  had  his  witnesses  present 
before  the  arbitrator,  and  that  he  did  all  that  it  was  in  his 

(a)  S  But,  344. 
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power  to  do,  in  perfomtaiice  of   the  reference    on  his        ^826. 
V^'  Gaazebrook 


V. 


HoLROYo,  J. — I  am  of  the  same  opinion,    llie  plea  is       Davis. 
informal,  and  bad  in  all  respects.    It  alleges  a  request  of 
further  time ;  but  it  does  not  state  that  evidence  was  laid 
before  the  arbitrator,  shewing  the  necessity  for  such  further 
time  being  granted. 

LtTTLBDALB,  J.^  coucurred. 

Judgment  for  the  Plaintifis. 


LooAN  V.  Burton. 

1 RESPASS.     First  count  for  breaking  and  entering  a      A  public 
certain  close  of  plaintiff,  called  the  Farm  yard,  in  the  overToo^**^ 
parish   of  Egham,  in  the  county  of  Surrey,  abutting  mon,  into  and 
towards  the  west,  on  a  public  highway  called  Prune  Hill  yard,  into  a 
Road,  and  towards  the  east  on  other  closes  belonging  to  P'*^^**^  ^?^" 

.<Mk       «M  wwy.     «\  local 

plaintiff.  Second  count  for  breaking  and  entering  a  cer-  actforencloft- 
tain  other  close  of  plaintiff,  called  the  Allotment,  abutting  J^on  emrow- 
towards  the  north  In  part  on  the  Farm  yard.  Pleas ;  first,  eced  commit- 
the  general  issue,  not  guilty.  Second,  a  public  footway  ^^^  ^p  ^,^,^13 
oyer  both  closes.  Third,  that  defendant,  at  the  time  ^^Tff,***?'^^ 
when,  &c.,  was  seised  in  fee  of  a  messuage  and  closes  sbouid  not 

called  Bakeham  House  Farm,  near  the  closes  in  which,  "top  up  any 

'  old  luad  lead* 

&c.,  and  that  defendant,  and  all  those  whose  estate  he  ing  over  other 

had  in  the  said  messuage  and  closes,  immemorially  had  ^lo^^^jth! 

a  footway  for  himself  and  themselves  and  servants,  far-  outthecon- 

mers  and  tenants,   occupfers  of  the  said  messuage  and  two  magis- 

closes  from  Prune  Hill  Road,  towards  and  into,  through,  *'»*«•.  The 

.  J-         commiwionew 

over,  and  along  the  closes  m  which,  8cc.,  unto  and  into  stopped  up  the 

public  foot- 
wav  over  the  ham  vard»  without  the  concurrence  of  two  magistrates : — Held,  that  the  public 
rignt  of  way  over  the  ^urm-yard  was  not  extinguished,  for  the  concurrence  of  two  magis- 
tnlet  was  necessary,  under  s.  8,  of  the  Oener^  Indoeure  Act,  41  Geo.  3,  c.  109,  in  order 
to  extinguish  the  public  right  of  way  over  the  new  inclosurcs  as  well  aa  that  over  the  old. 
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1836.        Rusham  Green  Road',  towards  aad  iinto  the  parish  chitrch- 
jj^j^^       o(  Egham,  dLtid  from  thence  back  again,  &c.     Fourth^  a 
V-  right  of  way  by  grant  over  both  closes.     Replications 

traversing  all  the  rights  of  veay,  and  issue  thertoti.  At  the 
trial,  before  Alexander,  C.  B.,  at  the  Surrey  Lent  assiases, 
1824,  the  facts  that  appeared  in  evidence  were  these.  The 
footway  claimed  by  the  defendant  led  eastward  from 
Prune  Hill  Road,  through  the  plaintifPs  close,  called  the 
Farm  yard,  which  was  an  old  inclosure  belonging -to 
Rusham  Farm ;  from  thence  over  other  lands  of  the  plain- 
tiff,  which  had  in  the  year  1814,  been  allotted  under  an 
inclosure  act,  for  inclosing  lands  in  the  parish  of  Egliam, 
in  the  county  of  Surrey,  to  Mrs.  Bartholomew,  the  then 
occupier  of  Rusham  Farm,  and  from  thence  over  other 
lands  called  Egham  Field,  and  along  a  road  called  Egham 
Field  Road,  into  Rusham  Green  Road.'  The  award  of  the 
commissioners  under  the  act,  made  no  mention  of  the  rdlui 
over  the  Farm  yard,  but  set  out  a  footway  from  the  east 
gate  of  Mrs.  Bartholomew's  farm  yard,  Eastward,  over  the 
lands  allotted  to  her  a]tid  to  other  persons,  into  the  Egham 
Field  Road,  for  the  lise  only  of  the  occupiers  of  Bakeham 
House  Farm,  belon^ng  to  the  defendant.  Upon  exam- 
ining the  Inclosure  ^t  and  the  award,  the  ^earned  Judge 
was  of  opinion,  first,  that  if  there  ever  existed  a  public 
footway  over  the  new  inclosure,  it  had  been  extinguished 
by  the  award,  and,  therefore,  that  the  public  way  claimed 
by  the  defendant,  namely,  a  way  over  the  plaintiff's  closes 
into  Rusham  Green  Road,  did  not  exist ;  and  second,  that 
if  the  defendant,  or  his  predecessor,  had  such  a  prescrip- 
tive right  of  way  previous  to  the  inclosure  and  award,  that 
prescriptive  right  had  been  extinguished  by  the  inclosure 
and  award,  and  that  the  defendant,  therefore,  could  claim 
a  way  only  under  the  award  :  and  the  trespass  being 
admitted,  his  Lordship  accordingly  directed  a  verdict  for 
the  plaintiff. 

In  Easter  term,  1824,  a  rule  nisi  for  a  new  trial  was  ob- 
tained,' and  at  the  sittings  in  Bane  after  Trinity  term, 
1824,  that  rule  was  argued.    The  Court  being  then  of 
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opinioD,  that  (he  learned  Judge  ought  to  have  left  it  to  thie  le^aJ 
liny  as  9,.qi^e9tion  of  &cU  to  say,  whether  the  defendant 
had  a.presoriptive  right  of.  way  .Dyer  the  phdntiff'a  kad, 
pieyipva  to  the  iQcloevre  and  award ;  becaine  if  he  had|  the 
award  woi^d  confirm  instead  of  «xtingui8bmg',that  right; 
aiade  t|he  mle^^absolu^,  upon  tbete^  cQiodttions :  that  the 
(iofoidai^t.shoilld  be. at  lilf^ty  to  amend,  his  .pleas;  and 
^9t  if-  he  did  so  amead,  an^  proceeded  to  a  second  triat 
be  shoolil.  pay  the  coste  of  the.fifst  trial,  unless  he  made 
oat  A  right,  of  way  as  jclaim^  in  his  original .  pleas. 

Hie  defendant .  hanog  elected  to  alnted,  the  following 
pleas  were  added. 

FuBi,  that  before  the  .time  when,  v8ic.>  and  before  the 
passiiig  of  the  Inclosure  act,  and  the  making  of  the 
awsrd,  there. was  a  common  and  public  highway  leading 
from  Prune  Hill  towards^  into,  through  and  over  the.  said 
eloii^  in .  whi^h*  &c»,  towards  and  into. a  oectain  other 
highway;  iihat  on  the  17tb«7iiiie;  1814,  the  Ijqclosarpiact 
ms.passed;  that  oU  the  13th  June,  1817,  thfs  coQuidbw«> 
«oiieis  under  the  act.  made  their  awaid,  and.  thereby 
awarded  that  a  footway  commencing  at  the  gate  entering 
the  Farm  yard  of  plaintiff,  and  leading,  eastward,  over  the 
tdlottneni  of  plaintiff,  into  the.  fgftam  BM  Raad*  is^biild 
be  set  out  for  the  use  of  the  proprietors  of  Bakeham  Hmse 
Farm,  belonging  to  defendant ;  that  the  footway  so  awarded 
to  be  set  out,  wa^^a  footway  into,  through,  and  over  the 
said  clqte$  in  which*  £cc.,  jb  the  satiie  direction  with  the 
public  footway  theoreiubefore  mentioned ;  and  that  defen- 
daat  being  the.  proprietor  of  Bakekam  Hauu  Farm,  and 
hariogp  occasion  to  we  the  footway  to  psss  and  repass  avibr 
the  said  elosee,  .committed  the  said  supposed  trespasses^ 
Replication,  denying  that  the  ibotway  set  out  by  the 
award  was  in  tbe  same  dirtectioia  with  the  public  footway ; 
and  issue  thereon.  Second  plea^similair,  Jpnly  claiming  a 
prttote. footway  by  prescriptifsi,  andlaverring  that  it  was  in 
the  same  direction  with  the  public  footway.  Similar  rer 
plication  thereto,  and  issue  .thereon.    Third  and  fourth 
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plefts  the  same,  but  pleaded  to  the  fint  count  only,  fit* 
milar  issues  thereon.  Fifth  and  sixth  pleas,  the  some, 
but  pleaded  to  the  second  count  only.  Similar  issuer 
thereon.  At  the  second  trial,  at  the  Surrey  Leni  as* 
sizes,  1825,  the  jury  foand,  that  before  the  passing  of 
the  IncloBure  act,  and  the  making  of  the  award,  there 
was  a  public  footway  over  the  pkdntiflTs  closea,  but  that 
there  was  no  private  way  by  prescription  over  them :  and 
thereupon  the  plaintiff  obtained  a  verdict^  with  leave  for 
the  defendant  to  move  to  enter  a  verdict  in  his  favour, 
upon  all  or  any  of  the  issues,  as  the  Court  should  difoct. 

Marryai,  in  Easier  term,  1824,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant  on  all  the  issues,  except 
those  which  related  to  the  rights  of  way  claimed  by  grant 
or  prescription,  as  appurtenant  to  the  defendant's  premises. 
The  case  was  argued  at  the  sittings  in  Banc,  after  Triniiy 
term,  1825,  by  Bamewall  for  the  plaintiff,  and  by  Marryai 
and  ChUty  for  the  defendant.  The  former  cited  Rix  v. 
The  Commismners  of  the  Foreti  of  Dean  Incla$ur€{a),  and 
White  V.  Reeves  (fi) ;  and  the  latter,  Harier  v.  Ma9id  (c). 

The  Court  took  time  to  consider  of  their  judgment, 
which  was  now  delivered  by 

Bayley,  J. — ^This  case  turned  upon  the  construction 
of  k  private  act  of  parliament,  and  of  some  not  very  distinct 
clauses  in  the  General  Highway  Act.  It  was  an  action  of 
trespass  for  breaking  and  entering  one  close  called  the 
Farmyard,  and  another  called  the  allotment.  The  de- 
fendant justified  4nder  a  private  right  of  way  by  prescrip- 
tion or  grant,  which  was  negatived ;  and  under  a  public 
right  of  way,  which  was  found  for  him:  but  the  public 
right  was  stated  in  two  ways,  namely,  first,  as  continuing 
down  to  the  time  of  the  tre^>a8s ;  and,  second,  as  con* 
tinuing  a  public  road  down  to  the  passing  of  an  indosure 

(a)  2  M.  &  S.  SO.         (h)  2  J.  B.  Moore,  23.         (c)  9  Price,  58. 
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act  of  the  64  Geo*  3»  and  from  thai  time  being  converted 
ftom  a  puUie  into  a  private  road ;  and  as  certain  costs 
depend  upon  w)iich  of  these  is  the  sabsistine;  road,  it  is  «• 

to  decide  that  question. 


l%o  doses  are  in  the  parish  of  Egham,  and  one  of  them 
wasindosed  under  die  64  Geo.  3,  c.  163,  intituled,  ''An  Act 
ton  inclosing  lands  in  the  parish  of  Egham,  in  the  county 
of  Surrey.*'  The  other  is  a  farm  yard,  and  was  an  old 
incloenre  long  before  the  paasing  of  that  act.  Before  the 
pssring  of  that  aet#  there  was  a  public  footpath  from 
Egham  over  the  unindosed  lands  into  and  through  the 
isnn-yard.  The  farm  yard  opened  on  the  opposite  side 
into  a  common  road.  The  commissioners  under  the  In- 
dosare  aiCt,  set  out  whai  had  previously  been  the  public 
feo^th  over  Ihe  land,  to  be  inclosed  as  a  private  way 
ofer  the  plaintifTs  farm;  and  whether  this  put  an  end 
to  the  public  foot  path  over  the  allotment,  and  also  over 
the  farm  yard,  was  the  pdnt  in  question.  It  was  con-> 
tended,  for  the  defendant,  that  the  public  way  continued 
ever  both,  the  coocunrence  of  two  magistrates  bdng,  as 
the  defendant's  counsd  insisted,  essential  to  stop  it  up,  and 
prevent  its  continuing  a  public  road,  and  there  having 
been  no  such  concurrence.  For  the  plaintiff,  it  was  in- 
sisted, that  the  public  way  was  at  an  end  as  to  both ;  or, 
at  least,  that  it  was  so  as  to  the  allotment,  and  if  so  as 
to  one  or  the  other,  it  was  suffident  for  his  purpose. 

The  point  depended  upon  the  construction  of  the  41  Geo. 
3,  c  109,  s.  8,  the  general  act ;  and  the  64  Geo.  3,  c. 
163,  s.  21,  the  local  act.  The  8th  section  of  the  41  Creo.  3, 
directs  the  commissioners  to  set  out  and  appoint  public 
carriage  roads  and  highways  over  the  lands!  to  be  inclosed ; 
and  to  divert,  turn,  and  stop  up,  any  of  the  roods  or  tracks 
over  the  said  lands ;  with  a  proviso,  that  they  shall  stop 
up  no  old  or  accustomed  road  leading  through  any  part  of 
the  dd  indosure,  in  such  parish,  towilship,  or  place,  with-  - 
cot  the  concurrence  of  two  magistrates.  The  10th  section 
provides  "  that  it  shall  be  lawful  for  the  commissioners  to 
setout  such  private  roads,  bridle  ways,  and  footways,  Sic, 


LOOAN 

V. 
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1836.  i^*  07^»  and  upoOf  and  throogksiich  aUotuMOii,  as.thqr 
shall  tluiik  requisite/'  The  1  Ith  section  profidas,  ''  that, 
after  such,  public  and  private  roada  and  iifayB«Bball  hajire 
BvBToK.  i^^^Q  g^^  Q^|.  and  made,  all  roadpi.vra^  and  ^paths  oyer 
auchlanda#"  namely,  newly  ii2cloaed.laQds>./' which  ahall 
not  be  .set. out  as  aforesaid,  shall  ibr  ever  be. stopped  up  and 
exttnguished."  .  lahell  by  and  by  refer  mora  iparticularly  to 
the  language  of  that actr  because  the.decisiou  of  the  Court 
dep^Mld  jtpoa  the  construction  to  he  put  upon  iU. 

.By  the  4^  Geo.  3»  the  oommissionera  may  stop  up  old 
vmA%  iiuj  the  .parish,  besides  those,  over  4he  lands,  to  be 
iwloQedfifMKwided  it  shall  not.  be  done  wilhout.lhe  con* 
currence  of  two  magistrates.  It  is,  therefore.ieitfaeD  under 
this,  latter  ickuse  of  the  64  Geo.S,'  or  under  the  Sth  aeotion 
ofithe.41  .G€o«;3,  that  the  conburrenoe  .of  two  magjistrfilfiB 
is  tequiredi ;  The  clause  in  the  54  Geo.  3|  k  either  con- 
fined to  such,  roads,  aa  pass  wholly  over  other  landa  in 
the  tparish,^ .  exckisive  of .  those  ta  be  .inckyiedt  and .  not 
paasing.in  any  partioyer  the  lands  ta  be  inclosed  (aivl  thea 
it  is  ioapplMsable :  to  thia  case) ;  or  elae,  it  extends  te^ 
such  .roeda  aa  pass,  aa  well  over  tha  lands. to  be»indOsed, 
aa  ovei:  other  lands  in  the  parish ;  ;and  then  it  applies  here* 
W.e  think  jit  extends. itob<>th...  These. .would  have: bean 
90ine  0ld(roada:in  the  parish^  wholly  wacoonected  with  the 
«  lands  to  be  inclosed ;  and  <)thers  bading./over  the  landa  to 
be  inclosed,  and  also  over  other,  iuclo^uree  in  <he  parish ; 
and  the  latter  roada  might  be  caUed  *'  roads  not  .passing 
QYex  the  lands  to  be  inclosed ;"  and  though  the.  language 
might  not  be  very  accurate,  they  mi^t  be  called^  in 
the  very,  language  of  this  act|  ''.  roads,''  besides  the  roada 
which  pass  over  the  lands  to  be  inclosed. 

There  nuigbt  be  public  foot  ways» .  leading  &om  one 
village  to  another,  passing  through  an  old  inclosuiia  in  the 
pariah  of  Egham  to  the  lands  to  be  inclosed,  and  leadii^g 
from  those  lands  to  oth!^  inclosures  in  the  parish  of 
Egham ;  aad  if  such  public  foot*ways  aie  not  within  the 
operation  of  this  clause,  the  commissioners  will  be  aUe, 
without  the  c<mcurrettce .  of  two  magistrateQi  to  stop  up 
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tke  road  agaiort  the  public^  if '  A^  41  Geo.  3,  ^wes 
the  ^pamerf  if  it  does  not,  then  they  are  not-enabled  to 
interfere  with  such  roads  at  all :  .and  it  can  haxdly  be 
■opposed  that  either  of  diose;  vesults  was  intended.  If 
the  conBtmctibn  of  >  the  M  Geo*  3,  is  deubtfnly  Uiat  cont 
stnietioB  oaght  to  be  adopted,  whioh,  while  it  gives  the 
IsfgeM'powers  to  tiie  commiissitoefB,  most  effeetnally  pra^ 
Ic^  the  rights  of  the  publie :  and,  with  that  view,  we  are 
disposed  to  think  that,:  undar  the  54  Geo.  3,  the  con* 
earrence  of  two  magistraies  is  necessary  to  warrant  the 
stopping  np  of  tint  part  of  the  road  which  is  beyond  the 
Itetlation  of  the  lands  to  be  inclosedi  ^namdy,  that  part 
iHiidi  led  over  the  fiurm  yatd.  This  depends  maiQiy  en 
seotion  &  That  sectibn,  in  some  parts  of  it,  seems  'to 
have  in  view  eiqlnsively'  carriage  roads ;  bat  in.  other 
parts,  partienkurly  .that  which  relates  to  diverting  send 
stepping  np  roads  and  tradcfi,'  it  appears  to  apply  <to  twrjf 
iaeriptkm  of  road,  wUdther  a  private,  or  a  foot  road,  oiriyv 
or  a  carriage  vdad. .  We  think  that  the  proviso  at  the 
oenclnaon  of  that  danse  is  ^ot  confined  to  carriage  ways, 
buteKtendS' to  every  species  of  road  or  way.  Iw|llrefeplo 
the  languageof  that  act,  becanse  that  will  exemplify  my  ob^- 
scrvatimi.  The  8th  section  enacts, ''  That  the  conunissionerB 
imder  the  Qdneral  Indosnre  Act  shall,  befcve  they  proceed  to 
make  any  of  the  divisions  and  aUotments  directed  in  and, by 
the  said. act,  set  but  and  appoint  tfaie  public  carriage  roads 
and  highways  through  and  over  the  lands  and  grounds 
intended  to  be  divided,  allotted,  and  mclosed,''  that  is,  so 
fiur  as  they«are  apfdicable  to  oarriage  roads,  **  apd  divert, 
torn,  and  stop  up  any  of  the  roads  and  tracks  upon  and 
over  all  or  f  dy  part  of  the  said  lands  i^d  grounds^  as  they 
shall  jndge  necessary.^'  There,  the  expression  is  changed 
from  f  roads  and  highways,"  to  *'  roads  and  tracks^'' 
Then  there  ia^  a  proviso;  which  we  think  must  be  con- 
sidered as  applicable  to  the  words  '^  carriage  roads  and 
highways,'*  as:  contradistinguished  from  that  which  antfao- 
lisedthe  stopping  up  '^  roads  and  tracks,''  ''  So  as  such 
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1836.  roads  and  highways  shall  be  and  remain  30  fiaet  wide 
at  the  least/'  It  seems  to  us  impossible  to  say.  that  the 
provision  as  to  roads  and  highways  remaining  30  feet  wide 
at  the  leasts  is  applicable  to  those  '^  roads  andtcacks"  which 
may  be  "  diverted,  turned  or  stopped  up."  We  consider  the 
clause  should  be  read  as  if  the  words ''  and  to  divert,  toro^ 
and  stop  up/'  were  written  in  a  parenthesis ;  and  that 
the  commissioners  have  powerto  set  out  and  appoint  public 
carriage. roads  and  highways,  so  as  those  roads  and  ways 
shall  be  and  remain  30  feet  wide,  at  the  least,  and  so  as 
they  shall  be  set  out  in  such  directions  as  shall,  viposx  the 
whole,  be  most  convenient  to  the  public.  The  words 
there,  "  so  as  they  shall  be  set  out/'  shew  that  the  ''  roads 
and  highways*'  which  are  to  remain  30  feet  wide,  at  the 
least,  are  roads  which  are  to  be  ''  set  out,"  and  not  roads  or 
tracks  which  are  to  be  ''  diverted,  turned,  or  stopped  up." 
Much  of  the  question  in  this  particular  case  depends  upon 
the  meaning  to  be  attached  to  the  words  ''roads. and 
tracks,"  in  this  part  of  the  clause  which  authorises  the 
coomiissioners  to  divert,  turn,  or  stop  up.  If  the  sub* 
sequent  proviso  with  respect  to  the  width  was  applicable 
to  the  carriage  roads,  and  to  the  carriage  roads  only,  it 
seems  strange  that  the  expression  should  be  varied  from 
''roads  and  highways,"  to  ''roads  and  tracks,"  as  it  is: 
especially  as  it  will  be  found,  on  adverting  to  the  other 
clauses  of  the  act,  that  there  is  no  provision  with  reference 
to  roads  and  tracks,  not  being  carriage  roads  and  carriage 
tracks,  unless  the  simple  words  ''  roads  and  tracks,"  are 
applicable  to  all  sorts  of  roads.  There  is  no  provision 
with  reference  to  bridle  ways,  or  public  footways ;  though 
they  certainly  would  fall  under  the  general  provision  in 
the  11th  section,  and  must  be  stopped  up,  of  necessity. 
The  clause  then  provides,  that  there  shall  be  a  map,  to  be 
deposited  with  the  clerk  of  the  commissioners ;  and  in 
some  parts  it  speaks  of  carriage  roads  as  being  particularly 
those .  to  which  the  attention  of  the  legislature  was  di- 
rected :  and  then  comes  the  proviso.    Now  if  the  woids 
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.''foftdi  and  tiacks/'  are  not  to  be  confined  to  carriage        i8^6. 
ffoads  and  carriage  tracks,  then  the  word  ''track''  can 
hardly  be  supposed  to  have  been  used  in  that  limited  i' 

lease.  Then  die  clause  operates  on  something  besides  Buktos. 
Carriage  roads ;  and  if  one  part  of  it  applies  to  sonwthing 
iriiicii  is  not  a  carriage  road  or  way,  the  proviso  may  have 
the  same  application.  The  proviso  is  this: — ''That  in 
esse  the  commisBioners  shall  be  empowered  to  stop  up  any 
M  or  accustomed  road^  (not  any  old  or  accustomed  car^ 
fkge  road),  ^'  passing  or  leading  through  any  part  of  the 
old  incloBnres  in  the  parish,  township,  or  place,  the  same 
iliall  in  no  case  be  done  without  the  order  and  «oncur« 
rsDce  of  two  justices  of  the  peace,  acting  in  and  for  the 
division,  and  not  interested  in  the  repair  of  the  roads,  and 
which  order  shall  be  subject  to  an  appeal  to  the  Quarter 
Seisions*''  Now,  if  the  earlier  part  of  that  clause,  or  any 
part  of  it,  which  relates  to  stopping  up,  applies  to  bridle 
ways  and  footways,  as  well  as  to  carriage  roads,  the  proviso 
win  have  the  same  application ;  and  then,  when  the  commis- 
sioners  are  empowered  to  stop  up  an  old  carriage  road,  bridle 
way,  or  footway,  passing  or  leading  through  any  part  of  the 
old  inclosure,  they  must  have  the  order  and  concurrence 
of  two  magistrates  for  that  purpose,  and  'their  order  will 
be  subject  to  an  appeal.  The  10th  section  of  the  act  applies 
only  to  bridle  ways,,  and  private  footways,  and  other 
things  of  a  private  nature;  and  the  11th  section  declares, 
"  that  all  such  roads,  ways,  and  paths,  which  are  not  set 
out  as  aforesaid,  shall  be  for  ever  stopped  up  and  extin- 
guished," and  therefore,  of  course,  applies  only  to  such 
mads  as  are  confined  to,  or  lead  only  over  the  lands  to  be 
inclosed.  One  question,,  therefore,  is,  are  the  commis- 
uoneiB  empowered,  by  the  64  Geo.  3,  to  stop  up  any  old 
or  accustomed  road,  passing  through  any  part  of  the  old 
inclosure  in  the  parish  ?  It  is  perfectly  clear  that  they 
are  empowered  to  stop  up  any  of  such  as  are  unconnected 
with,  and  do  not  pass  over  any  part  of  the  land  to  be  in- 
dosed  ;  and  we  are  of  opinion,  that  they  are  also  empow- 


808  .vcA^&^s  ivi^Hi::  kino's  Biincu, 

1820.  emd  to  stop  ttp  iiatdt  flsare  c6iineotsed*'wilib;  «lnd  (brm  part 
df  tliai  land  :  knd  if  it  were  'doiifttfiil,  whelhier  the  aei  of 
parliameht;  and  tfats  latter  clause/  ga^e  theta'  an  express 
pfhm,^  Btfll/ Wetfariak,  frem  t^ manner itf  xrhith,  thercwd 
orrer  tiie  land  td'jbe^  inclosdd.  is  contieoted  ^itk)  the  rocUl 
through  the  F^rmfkrd,  it  ga^  then  an  smplilsd  power  to 
stop  11^  drio  do'that  which  is  equivalent. 

For  these  reasons,  we  are  of  opinion^  that,  upon  these 
statutiesi  it  was  incumbent  on  the  eomtnissioDers  to  obtaiki 
dud  tonbur^eDce  of  two  magistrates,  in  oid^rto  stop  up 
any  part  of  Moh  puhlid  road,  and  te  depri^  the  pubiib  of 
the  right' which  they  befbrehad,  as  weii  cnrer  the  land  to 
hA:  aHbtted;  as  orer  the  Farmyard^  which  'wafet  an  M 
indosdre^;  and  therefore  that  as  there  was  "not  such  con-' 
ctfrsenfcfe,  the.roU  continues  down  to  the  present  tiihe,  a 
pubUe  roadi  Tb&  dODSequence  is>,  that.thodefeadsBt  is 
entitled  to  have  the  tveidiet  entered  for.  him,  upon  those 
pleas  which  justify  under  a  public  right  of  way. 
.  ■  .      .    •      •         . 

Rule  absolute. 


The  Kino  v.  The  Brighton  Oas-Light  and  Cokb 

Company,- 

Fixing  pipes  (jN  appeal  to  the  Quarter  Sessions  for  the  county  of  Sus- 
for  the  convey-  stx,  against  a  rate  for  the  relief  of  the  poor  of  the  parish  of 
anceofga^to  J^righthehutofte  ia  the  said  county,  made  upon  the 
is  a  rateable      Brighton  Gas-Light  and'  Coke  Company,  of  the  sum  of 

^d'^wiSn  ^'f  ^^^  *^°^  ^^  respect  of  the  mains  or  pipes,  and  other 
the  mMutting  apparatus  for  the  conveyance  of  gas,  belonging  to  the 
c.  2,  and  the  ^^^  company,  situate,  being,  and  fixed  in  the  ground  in 
^^Pj®"  "^^  die  parish  of  Brightkehnstone,  the  sessions  ordered  the 
extent  of  the  Said  rate  to  be  confirmed,  subject  to  the  opinion  of  this 
iSr^  i^d  Court,  on  the  following  case :- 

so  used,  as  long  as  it  is  applied  io  the^pnrpos^  of  a  pipeway. 
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The  Brighton  Gas-Light  and  Gbke  Contpfloiy  was  m- 
covporaled  under  statute  58  Geo.  3,  o.  37,  intituled  "  An 
Aet  for  Ughtkig  with  gas  the  town  of  Brighih€lm$tanef  in 
the  county  of  Susiej?"  (a),  which,  is  declared  a  public  act* 
The  bilildingB  and  manikfactory  are  in  the  parilh  of  Rat* 
ItagifeMfi ;  the  mains  or  pipes  forming  the  subject  of  appeal 
afe  in  the  pariah  of  BrigJkhilmstone,  placed  in  the  ground, 
and  covered  over. .  The  gas  is  sold  in  Brighthelnutane. 
It  is  a  maimfiieiBred  article,  and  the  profits  of  the  mamn 
frdory  arise  from  die  sale  of  gas  and  coke,  of  which  the 
gas  is  coDTeyed  in  mains  or  pipes,  and  the  coke  in  carts. 

(«)  Section  49,  of  wfaidi  act,  after  reef  ting^,  dwt  for  the  purpose  of  ^ingf 
tbegas  for  lightingthe  public  streets,  squares,  &e.>  it  would  be  ilBqiiisite 
that  the  gas  should  be  conveyed  by  means  pf  pipes  or  tubes,  to  be  pro- 
perly laid  for  that  purpose,  proceeded  to  enact,  that  if  at  any  time  the 
commissioners  (named  in  a  prior  act,  passed  for  paving  and  lighting  the 
town  of  Brighton)  should  think  fit  to  contract  with  the  Company  to  light 
the  public  streets,  squares,  &c^  in  the  town  of  Bngkion,  it  idiould  be 
lawfol  for  the  Company*  and  their  successors,  under  the  direction  and 
inspection  of  such  commissioners.  Or  of  their  surveyor,  io  break  up  the 
soil  and  pavements  of  any  such  streets,  &c.,  and  to  dig  and  sink  trenches, 
sod  lay  pipQs,  and  from  time  to  time,  under  such  direction  and  inape6> 
tion,  to  alter  the  position  of,  and  repair  and  relay  such  pipes,  &c. 

By  s.  43,  it  was  enacted,  that  it  should  not  be  lawful  for  the  Company, 
or  their  servants,  to  break  up  the  soil  or  pavement  of  any  of  the  streets, 
lGC.,.belonging  to,  or  paved  or  repaired  by  or  under  the  direction  ot  the 
commissioners,  without  the  consent  in  writing  first  had  and  obtained  of 
the  commissioners,  to  be  signified  under  the  hand  of  their  derk;  nor  to 
enter  upon,  or  break  up  any  pavement  or  soil  of  any  public  or  private 
street,  fcc.  being  the  property  of,  or  belonging  to,  any  body  corporate,  or 
^  other  persoB»  withput  the  consent  in  writing  first  had  and  obtained 
of  such  body  corporate,  or  the  respective  owners  for  the  time  being. 

And  by  s.  46j  it  was  enacted,  that  the  Company  might,  under  the 
direction  and  inspection  of  the  commissioners,  or  their  surveyor,  break 
up  tbe  soil  or  paveznent  of  any  of  the  8tieets,r&£.,  and  sink  trenches,  and 
lay  any  main  or  pipe,  to  communicate  with  the  works  of  the  Company, 
under,  across,  and  along,  any  of  the  streets,  &c.,  requisite  for  the  supply 
of  any  dwelling-house*  &c.,  so  carrying  into  execution  the  powers  thereby 
gianted,  and  erect  any  machine,  or  other  apparatus,  requisite  for  securing 
to  such  dweping-house,  &c.  a  compe^nt  supply  of  gas,  and  also  to  alter 
the  position  of,  repair,^  relay,  or  amend  any  pipes,  although  no  contract 
mig^t  have  been  entered  into  with  the  commissioners  for  lighting  any 
pnbHc  street,  &c.,  in  the  parish  or  place  where  such  houses  should  lie  or 
be  sitoatew 
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The  mainB  and  pipes  within  the  parish  of  Brighthelmttofte, 
pN)duce  no  profit  but  by  conveying  gas:  They  are  worth 
300/.  per  annum^  at  the  leasts  to  any  person  who  conld 
make  use  of  them  for  that  purpose  ;  and  it  was  proved  by 
the  testimony  of  a  witness,  that  he  would  be  willing  to 
give  400/.  per  annum  for  them,  taking  all  chances,  both 
at  law  and  in  fact,  as  to  the  mode  in  which  he  mi^ht 
employ  them,  but  that  he  formed  his  calculation  upon  a 
moral  certainty  of  being  able  to  employ  them  for  convey* 
ing  gas.  The  expense  of  putting  them  down,  amount^ 
to  10,000/.  and  upwards,  and  the  sum  of  40/.  per  annmn^ 
at  which  the  mains  or  pipes  are  assessed,  is  a  ninth 
part  of  the  estimated  value  of  360/.,  that  being  the  pro- 
portion in  which  other  rateable  property  at  BrtgA/Ae/m* 
itone  is  rated.  Personal  property  is  not  rated  in  Bright^ 
helmstone. 


itarryat  and  Courthope,  in  support  of  the  order  of 
sions.  Two  points  will  be  raised  on  the  other  side ;  firat, 
that  the  Company  are  not  rateable  occupiers  of  land  m 
Brighton,  within  the  meaning  of  the  statute,  43  EUz,  c.2; 
and,  second,  that  assuming  them  to  be  rateable,  they  can  be 
rated  only  in  respect  of  the  land  actually  occupied,  without 
regard  to  the  value  of  the  pipes  used  in  conveying  the  gas. 
Both  these  points,  it  is  submitted,  must  be  decided  against 
the  Company.  As  to  the  first,  it  is  a  settled  principle^ 
that  wherever  there  is  a  use  made  of  the  soil,  either  for 
the  piirpose  of  constructing  a  building,  or  producing  a 
convenience  which  is  identified  with  the  soil,  the  party  is 
to  be  considered  as  an  occupier  of  land  within  the  mean- 
ing of  the  statute,  and,  therefore,  rateable  to  the  poor  of 
the  parish  where  the  land  is  situated.  And  no  distinction 
can  be  taken  as  to  the  mode  in  which  the  land  is  used,  so 
long  as  the  subject  of  the  rate  be  incorporated  with  the 
soil,  or  the  soil  be  made  subservient  to  the  purpose  of  the 
party  by  whom  it  is  occupied.  Cellars  under  ground,  and 
buildings  erected  upon  the  surface  of  the  land,  are  alike 
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niMiUe.  So,  in  this  case,  the  spil  in  the  parish  of 
Brighton,  being  made  subservient  to  the  purposes  of  the 
CompaByy  the  land  through  which  their  gas  pipes  pass, 
IS  tateaUe  in  their  hands,  within  the  meaning  of  the 
statute.  It  is  admitted,  that  in  Rex  v.  The  Birmingham 
Gm-JJ^jkt  and  Coke  Company  (a),  the  only  question  was, 
as  to  the  extent  to  which  the  Company  ought  to  be  rated ; 
and  though  the  Court  held,  that  the  profits  arising  from 
die  sale  of  gas,  as  a  manu&ctured  article,  were  not  rate- 
table,  yet  no  doubt  was  intimated,  that  the  Company  were 
rateable  as  oocnpiers  of  land,  in  respect  of  the  trunks, 
pipes,  and  other  apparatus  used  by  them  for  the  convey- 
aoce  oi  gas.  In  principle,  this  case  is  determined  by  Rex 
▼.  Tftf  Corporation  of  Bath  (i),  and  Rex  v.  The  Rochdale 
Water-works  (c),  which  decided,  that  the  pipes  laid  under 
ground  in  one  parish,  for  the  conyeyance  of  water  from  a 
spring,  \>r  reservoir,  in  another,  were  rateable  in  the  parish 
in  which  they  were  situated.  The  principle  of  those  deci- 
sums  was,  that  the  soil  was  made  use  of  by  means  of  the 
pipes,  for  the  benefit  of  the  defendants  respectively. 
There  is  then  no  difference  between  gas  pipes  and  water 
pipes,  if  both  are  used  for  purposes  of  profit.  Here  the 
defendants  have  the  exclusive  use  of  the  soil,  by  means  of 
die  pipes  laid  under  it,  and  they  are  clearly  rateable  in  the 
par»h  through  which  the  pipes  pass.  Secondly,  the  Com- 
pany are  rateable,  not  merely  with  reference  to  the  value 
of  the  land  itself,  but  with  reference  also  to  the  value  of 
the  pipes,  for  the  purposes  to  which  they  are  applied. 
Here  the  pipes  are  fixed  to,  and  have  become  parcel  of  the 
freehold;  and,  therefore,  the  value  of  the  pipes  is  to  be 
taken  into  consideration.  Possibly,  the  land  through 
which  the  pipes  pass,  would  by  itself  be  of  little  or  no  value, 
but  with  the  addition  of  the  pipes,  it  becomes  valuable, 
aud  according  to  the  additional  value  so  given  to  it,  the 
defendants  must  be  rated.    Undoubtedly,  the  defendants 
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auiM  be  brought  within  the  language  of  the  dtaituAe 
of  Elizabeth,  as  ^'oceHpiera  of  land/'  kMbsoiucfh  as  lu  that 
foim  only  can  th^y  be  rated ;  and  it  is  admitted^  that  they 
are  rateable  only  aecorditig  to  the  rent  which  the  land 
would  produee,  to*  be  1^  by  the  year*  Now  the  caee  finds, 
that  the  pipes  are  worth  at  least  360/w  pet  anuum,  to  be  let 
tor  the  purpose  of  coftyeying  gas ;  aad^  according  to  th«t 
value  they  must  b^  rated^  The  question  in  these  cases 
always  is,  what  is  die  value  of  tike  land^  with  reference  to 
the  uses  to  which  it  is  applied?  Without  the  pipes^  die 
land  would  be  of  no  value,  but  wHh  them  it  becomes  valu- 
able ;  and  as  the  pipes  are  conneoted  with  the  soil,  tb^ 
are  part  of  the  freehold,  wad  so  rateable  as  paroel  of  the 
land.  It  is  upon  this  principle  that  the  maehinerjr  of  e 
mill  is  rateable,  and  teters  into  the  rs^teaUe  vahiatioti, 
beeaase  it  is  annexed  to  the  freehold.  Even  thd  addition 
of  a  personal  chattel,  will  give  an  inereased  rateable  vahift- 
tion,  as  ift  the  case  of  iiex  v.  Smint  Nicholas  Gkm€iB$iir  {m\ 
where  a  weighing  machine  affixed  to  the  freehc^d  was 
held  rateable.  8e>  alsov  in  the  case  of  a  persoaal  chattel 
used  with  the  freehold,  though  not  identified  with  it, 
enta»  into,  the  valuation  of  the  premises,  as  in  Res  ▼. 
Mogg{h)i  where  a  carding  machine  was  held  rateable. 
In  short,  whatever  gives  an  additional  value  to  the  land, 
bf  the  use  to  which  it  is  applied,  eaters  into  the  rateable 
valuation.  Can  it  be  doubted,  that  a  drain,  or  a  tunnel 
under  the  Thames,  would  be  rateable,  by  reason  of  the 
ibcveased  value  thus  given  to  the  soil  ?  [Here  the  Couvt 
stopped  him]. 


Adams,  Serjt.  Longf  and  Doughty,  contril.  Firsts  the 
Company  are  not  rateable  occupiers  of  land^  withia  the 
meaning  of  the  word  '^  occupier,''  as  used  in  die  statute ; 
and  second,  if  they  are  occupiers,  they  can  only  be  rated 
for  the  land  they  occupy,  and  not  for  the  value  of  die  gaa 
pipes.    As  to  the  first  point,  it  is  clear,  that  in  order  to 

(a)  Cal4.  262.  (6)  Id.  266. 


TRINITY    TERM, •seventh    GEO.    IV. 

coastitate  a  party  an  occupier,  he  must  have  the  sole  and 
undisturbed  use  and  enjoyment  of  the  soil,  for  all  purposes 
to  which  he  may  think  proper  to  apply  it.  Here  the  Com- 
pany have  no  more  than  an  easement,  without  any  interest 
whatever  in  the  soil.  By  sections  43  and  46  of  the  sta^ 
tate,  by  which  the  Company  are  established,  they  cannot 
disturb  the  soil,  for  the  purpose  of  laying  down  their 
pipes,  without  the  consent  and  control  of  the  commis* 
sioaers  for  paving  and  lighting  Brighton;  and  the  license, 
when  granted,  is  then  qualified,  inasmuch  as  they  cannot 
apply  the  pipes  to  any  other  purpose  than  that  of  con- 
Teyiog  gas  to  the  town.  It  cannot,  therefore,  be  said, 
that  they  are  '^  occupiers  "  of  land.  This  case  is  mainly 
distinguishable  from  Rex  v.  The  Corporation  of  Bath, 
because  there  the  water  company  had  full  power  and 
authority  to  break  up  the  soil,  and  take  possession  both 
of  public  and  private  land.  Here  the  Company  have  no. 
power  to  do  any  thing  with  the  land,  but  what  the  paving 
commissioners  chuse  to  give  them  license  to  do.  Secondly, 
at  all  events,  the  Company  are  only  rateable  as  occupiera 
of  land,  and  the  pipes  are  not  to  be  taken  into  cialculation 
in  the  criterion  of  value.  The  pipes  are  not  parcel  of  the 
freehold  ^  they  are  mere  personal  chattels,  removeable  at 
pleasure,  and  are  used  merely  for  the  purpose  of  convey- 
ing»  from  one  place  to  another,  an  article  of  manufacture. 
The  foundation  of  the  rate  must  be,  a  valuation  of  the. 
pipes,  as  land.  Now,  these  pipes  are  made  of  iron,  and 
there  may  be  a  great  difference  between  the  value  of  land 
aod.  that  of  iron.  The  pipes  cost  10,000/.,  and  they  may 
not  be  worth  half  that  sum  to  any  other  person;  so  that, 
they  are  not  valued  as  land,  but  as  iron,  which  involves 
something  like  an  absurdity.  If  they  are  rateable  at  all, 
it  must  be  as  land ;  but  forming  no  part  of  the  land,  the 
fair  criterion  of  the  Company's  rateability  can  only  be, 
the  quantity  of  land  which  they  actually  occupy.  It  is 
veiy  difficult  to  say,  that  these  pipes,  which  are  only 
covered  up  to  protect  them  from  external  injury,  are  incor- 
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porated  with,  and  have  become  identified  with^  the  soil. 
They  are  merely  used  for  the  purpose  of  carrying  a  manu- 
factured  article  to  market,  along  the  public  highway. 
There  is  a  manifest  distinction  between  gas  and  water; 
one  being  an  artificial,  the  other  a  natural  production. 
Suppose  the  gi^s  to  be  conveyed  in  pipes,  without  touching 
the  ground,  would  it  then  be  said  that  they  are  rateable 
as  land  ?  and  yet,  in  the  mode  in  which  these  pipes  are 
used,  the  Company  have  as  little  beneficial  enjoyment  of 
the  soil,  as  if  they  were  conducted  through  the  air.     In 
fact,  the  Company  enjoy  no  more  than  an  easement,  with- 
out any  interest  whatever  in  the  soil.    The  cases  of  Rex  v. 
St.  Nicholas,  Gloucester,  and  Rex  v.  Hogg,  are  inapplicable 
to  this;  because,  there  the  machines  became  identified 
with,  and  gave  an  additional  value  to,  the  buildings  in 
which  they  were  used.     But  here  the  land  acquires  no 
additional  value  to  the  defendants,  because  it  is  merely 
used  as  a  limited  easement  for  the  conveyance  of  the  gas, 
which  might  be  carried  in  another  manner.    There  is  a 
well  known  distinction  between  interests  and  easements  (a); 
and  as  for  a  mere  easement,  it  is  submitted  that  the  de- 
fendants would  not  be  rateable.    The  pipes,  per  se,  have 
no  rateable  value  at  all.     The  value  they  acquire,  is  in 
the  use  made  of  them,  in  conveying  gas.     So  that,  in 
effect,  this  is  a  mode  of  rating  a  manufactured  article, 
which  would  otherwise  not  be  rateable  to  the  poor.    The 
Company  are  already  rated  in  the  parish  of  Rottingdedn, 
where  their  manufactory  is  situated ;  and,  it  is  submitted, ' 
that  they  are  rateable  wholly  there,  and  are  not  liable  to 
contribute  in  Brighton,  for  the  use  they  make  of  these 
pipes. 


Bay  LEY,  J. — In  order  to  make  property  of  this  de-* 
Bcription  rateable,   it  must   come   within  the  language 
of  the  statute,  43  Eliz.  c-  2.,  "  every  occupier  of  lands ;" 

(a)  See  Hewlint  ▼.  Shippam,  ante,  vol.  vii.  783.    5  B.  8c  C.  221,  and 
the  cases  there  cited. 


TRINITY    TERM,    SEVENTH    GEO.    IV. 

otherwiae  it  is  not  liable  to  be  rated :  and,  therefore,  the 

only  question  in  this  case  is,  whether  this  Company  are,     tiTk^^ 

or  are  not,  to  be  deemed  occupiers  of  land,  and  to  the  «• 

TIm> 

extent  to  which,  in  this  instance,  they  have  been  rated  ?  Brightov 
The  Company  are  empowered,  by  an  act  of  the  68  Geo.  3,  ^^s  Light 
to  break  up  the  soil ;  but  they  are  not  to  do  so  without  the  Company. 
l^ve  and  license  of  the  commissioners  for  paving  and  light- 
ing Brighton,  and,  in  the  case  of  private  persons,  without  the 
leave  and  license  of  the  owners  of  the  land ;  and  when 
they  have  broken  it  up,  they  are  entitled  to  lay  down 
pipes  for  the  conveyance  of  gas,  from  their  gasometers  at 
Rottingdean  to  Brighton.  The  rate  in  this  case  is  imposed 
opon  the  liiains,  pipes,  and  other  apparatus,  Jixed  in  the 
ground,  for  the  purpose  of  so  conveying  the  gas  to  Brigh- 
ton. If  it  were  doubtful  on  the  face  of  this  case  whether 
the  mains,  pipes,  and  apparatus,  were  to  be  considered  as 
parcel  of  the  freehold,  still  I  take  it  to  be  clear  that  the 
Company  would  be  liable  to  be  rated  as  occupiers  of  land 
for  a  pipe  way,  leading  from  thdir  gasometers  to  Brighton : 
bttt  I  think  we  may  collect  from  the  case  as  stated,  that 
these  pipes  are  fixed  in  the  ground,  and  form  part  and 
parcel  of  the  freehold;  and  if  so,  then  the  pipes  are  them- 
selves liable  to  be  rated,  and  consequently  the  Company 
have  been  properly  rated  to  the  extent  in  question.  The 
case  of  Rex  v.  The  Corporation  of  Bath  (a)  decides,  that 
where  there  is  a  right  to  lay  pipes  on  certain  land  in  a  par- 
ticular pariah,  those  who  so  lay  the  pipes  are  to  be  treated  ' 
as  occupiers  of  the  land;  and  that  if  the  pipes  are  iticorpo- 
rated  with  the  soil^  they  become  parcel  of  the  land,  and  for 
that  reason  rateable-  So,  in  the  case  of  Rex  v.  The  Roch- 
dak  Water^worki  Company  (b),  the  same  principle  was 
established.  The  case  of  Rex  v.  The  Birmingham  Ga^- 
light  and  Coke  Company  (c),  proceeded  entirely  on  the 
same  ground.  It  was  not  there  disputed,  that  the  Com- 
pany were  to  be  considered  as  the  occupiers  of  the  land  in 
which  the  gas  pipes  lay.    There  the  only  question  was,  as 

(a)  14  East,  609.  (c)  Ante,  vol.  ii.  735.  1  B^ 

(h)  1  M.  fc  S.  634.  &  C.  506. 
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to  the  extent  to  which  the  Company  were  liable  to  be  rated  • 
In  rating  the  Company,  a  distinction  had  been  made 
between  what  was  fixed  to  the  freehold  and  formed  parcel 
of  the  land,  and  that  which  was  separated  from  it.  They 
had  been  rated  to  an  amount  beyond  that  which  wlia  ap- 
plicable to  them  in  their  character  of  occnpSersof  land; 
but  to  the  extent  in  which  they  could  be  considered  as 
occupiers  of  land,  the  Court  held  them  to  be  clearly  mte- 
able;  and  it  was  there  determined  accordingly,  that  die 
Company  were  to  be  treated  as  occupiers  of  land  to  the 
extent  to  which  their  mains  and  pipes  wete  identified  with 
the  soil,  and  those  mains  and  pipes  were  to  be  deemed 
as  part  and  parcel  of  the  land.  In  the  case  of  a  canal, 
which  is  rated  as  a  passage  for  water,  it  is  not  rated  merely 
in  the  parish  where  the  tolls  are  collected,  but  in  each  and 
every  parish  through  which  the  canal  passes,  as  an  occu- 
pation of  land  covered  by  so  much  water.  If,  in  a  canal 
act,  there  is  no  provision  to  the  contrary,  with  reference  to 
the  improved  value  of  the  land  by  converting  it  into  a  canal, 
the  rate  is  to  be  made  upon  each  parcel  of  the  canal,  in 
-proportion  to  the  profit  derived  from  the  whole  line,  accord- 
ing to  the  extent  of  canal  in  each  particular  parish.  There 
are  many  canal  acts  which  contain  a  provision,  that  the 
laiid  covered  by  the  water  shall  only  be  liable  to  be  rated 
according  to  the  value  of  the  land  before  it  was  c(mverted 
into  a  canal;  but  in  the  absence  of  such  a  provision,  there 
is  no  doubt  that  the  canal  would  be  liable  to  be  rated 
'according  to  the  extent  of  the  improved  value  which  tbe 
land  thereby  acquired.  If,  in  this  case,  the  Gas^Company 
had  caused  a  provision  to  be  introduced  into  their  act, 
'  guarding  against  their  liability  for  the  mains  and  pipee, 
exclusively  of  the  mere  Value  of  the  land  occupied,  the 
argument  for  the  defendants  would  have  been  most  cogent ; 
'but  in  the  absence  of  such  a  provision,  the  mains  atid 
pipes  must  be  considered  as  part  and  parcel  of  the  land, 
Imd  so  rateabte  in  die  same  manner  as  buildings  on  the 
land,  during  the  period  of  time  they  are  sutifored  to  remain. 


thinity  t£RM«  sjcvenjh  ££o.  ly. 

A  dc^obt  ansM  ia  »y  inio4  A(  PQ^  fienod  of  tb«  fMS^akent, 
wbetber  the  ligbt  which  the  Cowf  aay  piohably  have  of 
jaDmorttg  die  pipee  whmerf^  they  «hauld  think  fit,  wauid 
fnwent  them  fmm  beiog  iM^abla  in  resp^t  of  the  ii;icnia8Qd 
flR^ae  of  the  hnd^  bm^  vj^a  eposf^^n^tipci,  I  thiok  that 
«ioh  aright  will  make  bo  <Ufiep?eace  at  a}U  as  to  the  extent 
to  which  they  oog^  to  be  i;ated  during  ^e  |)eriod  of  time 
-the  pipes  contjaue  in  the  grwAd.;  for  if  a  biulding  is 
«Meted  for  4he  pMTpoeee  of  triMle,  end  the  pasty  occupying 
jdraidd  be  at  liberty  to  jemove  it  at  the  expiration  of  hi3 
tcoBi,  yet^  eo  loi^  aa  it  cemajlis  in  his  oowpation  and  imr 
jiarta  a  yal«e  to  Ibe  land,  he  ie  j^ateaUe  accordii^  to  its 
^mbu^f  without  entering  into  the  ^efstion  as  to  his  rjght  of 
fiemonraL  Tbene  sm  several  eases  est^hhshiDg  a  principle 
mt  lateability  which  is  jierfectly  applicable  to  the  present 
laaae.  For  iMianoe^  a  way-leajve  (a  term  well  known  in 
this  ecAmtiy)^  as  rateable.  If  a  party  has  no  more  than  a 
rig^  of  pasaage  in  ocuwon  with  the  owner  of  the  lan4f 
he  ia  Aot  mteaUe;  but  if  he  has  a  specific  and  distinct 
faie  of  passage^and  he  thereby  acquires  an  exclusive  right 
of  occupation,  he  is  rateable  in  respect  of  the  value  of  the 
way  so  eecured  to  him*  la  such  case,  the  way-^eave  is 
4ated  not  according  to  the  value  of  the  land  independently 
of  the  .privilege  givea»  but  accoxding  to  the  value  of  it  in 
theoecupation  of  the  party.  Upon  these  grounds,  I  am  of 
Apinioa,  firsts  li^t  this  property  is  rateable  in  the  hands  of 
the  Company  as  occupiers ;  and,  seccmdly,  that  it  is  cate^ 
able  to  the  extent  to  which  it  has  been  rated,  during  the 
time  the  pipes  constitute  part  of  the  freehold;  for,.  | 
thbk|  they  are  to  be  considered  as  part  of  the  land,  so 
Jong  as  they  remain  in  the  ground.  And,  thirdly,  I  think 
these  pipes  are  properly  to  be  rated  in  Brighton,  and  not 
ia  MotHngdean  ;  because  as  the  rate  is  to  be  upon  the  laod 
in  Sottii^deant  it  must  be  upon  what  is  locally  situated  in 
that  parish;  and  so  also  the  rate  in  J3rtgik^o»  must  be  upon 
that  which  is  sitnated  in  that  parish.  On  these  grounds, 
the  order  of  sessions  must  be  confirmed. 
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HoLRO Y  D,  J: — I  am  also  of  the  same  opituon.  I  think 
that  this  property  is  rateable  in  the  hands  of  the  Gas-light 
Companyy  to  the  extent  to  which  it  has  been  rated^  It 
appears  to  me,  that  this  case  has  in  effect  been  determined 
by  a  namber  of  other  cases,  which  ate  exactly  similar  in 
principle,  excepting  that  here  the  right  of  the  Qas'Com*' 
pany  to  have  their  pipes  continuing  in  the  soil*  may  depead 
upon  the  will  of  thecommidsioners  for  paving  and  lighA* 
ing  Brighton;  but  it  appears  to  me,  that  that  makes  no 
diffei^nce,  for,  so  long  as  the  Company  do  use  the  land, 
and  have  the  occupation  of  it  as  a  pipe-way,  they  are  rate^ 
able  for  the  increcified  valuer  although  their  right  of  ocon- 
pancy  may  depend  upod  the  pleasure  of  the  Commis- 
sioners.. It  is  clear  that  the  Company  are  mteaUe,  as 
occupiers  of  the  land,  because,  during  the  time  they  make 
use  of  it,  they  have  the  exclusive  occcupation  of  that  part 
through  which  their  pipes  are  conveyed.  Being  thetefbre 
occupiers,  I  think  it  is  equally  clear  that  they  are  liable  to  be 
rated  to  the  extent  of  the  beneficial  use  which  they  make  of 
the  soil,  and  that  the  means  of  such  enjoyment  is  to  be  taken 
into-  consideration,  and  not  merely  the  value  of  the  land 
itself.  Upon  the  principle  laid  down  in  the  cases  of  Rex  r. 
St.  Nteholas  Gloucester ^  and  Rex  v.  Hogg,  ^icb  were  the 
cases  of  a  weighing  machine  and  a  carding  macfaine,  thia 
is  to  be  considered  as  the  enjoyment  of  one  entire  thing, 
namely  of  the  land,  through  the  medium  of  the  gas-pipeB> 
and  consequently  that  the  beneficial  use  and  enjoyment  of 
the  land  by  such  means,  is  to  be  taken  into  consideratiea 
in  estimating  the  amount  of  the  rate. 


LiTTLEDALB,  J. — It  appears  to  me  that  this  rate  ia 
properly  made.  In  order  to  make  these  pipes  the  subject 
of  rate,  the  rate  must  be  upon  the  land,  and  the  only 
question  is,  whether  this  is  land  which  is  rateable  to  the 
extent  stated  in  the  case.  I  am  of  opinion  that  the  whole  is 
to  be  taken  as  land;  for  the  mains  and  pipes  being  fix- 
tures upon  the  land,  -  they  become  parcel  of  the  tend : 


TKINITY  T£RM»  SEVENTH  0£0.  IV. 

and  the  value  of  the  whole  is  to  be  taken  together. 
There-  is  no  doubt  that  the  mains  and  pipes  are  fixed 
in  thelandy  because  the  case  states  the  fact  to  be  so; 
the  rate  being  made,  **  in  respect  to  the  mains  or  pipes  and 
other  apparatus  for  the  conveyance  of  gas  belonging  to  the 
Company,,  situate,  being,  and  fixed  in  the  ground  in  the 
parish  of  Bf%Aton/'  The  only  difficulty  seems  to  be,  whether 
the  Company  are  properly  to  be  considered  as  occupiers  of 
land.     By  the  powers  given  by  the  act  of  parliament,  the 
Company  are  authorised,  with  the  consent  of  the  commis* 
noners  for  paving  Brighton^  to  break  up  the  land  and  lay 
down  their  pipes  there.    Therefore,  when  they  do  dig  up  the 
uA,  and  fix  their  pipes,  they  are  to  be  considered  as  having 
the  exclusive  occupation  of  so  much  of  the  land  as  is 
uecessary  for  that  purpose.     In  the  case  of  Dyson  and 
others  v.  ColHck  (a),  where  the  plaintiffs,  who  were  em- 
ployed as  contractors  to  complete  a  navigable  canal,  had 
elected  a  dam  composed  of  piles  and  earth,  with  the  con- 
sent of  the  owner  of  the  soil,  it  was  held,  that  they  might 
maintain  trespass  against  the  defendants,  for  breaking  and 
destroying  the  dam.    It  appears  to  me,  therefore,  that  this 
Company  are  virtually  in  the  occupation  of  the  land* 
and  as  they  have  in  effect  the  exdusive  occupation  of  so 
macb  of  it  as.  is  necessary  for  the  purpose  of  carrying  on 
their  works,  the  case  comes  within  the  principle  of  Rex  v. 
TTie  Corporation  of  Bath,  and  Rex  v.  Rochdale  Water'- 
worke  Company;  the  only  difference)  between  this  case  and 
those  being,  that  here  the  pipes  are  used  for  the  conveyance 
of  gas,  and  there,  for  the  conveyance  of  vrater ;  but,  upon 
the  principle  of  those  cases,  this  Company  are  also  to  be 
considered  as  having  a  rateable  occupation  by  means  of 
their  pipes. 

Order  confirmed. 


«. 

The 

Brightov 

Oas-Lioht 

aspCoks 

COMFAST. 


(a)  5  B.  &  A.  600.     Ante,  vol.  i.  225. 
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Hie  Kiifo  V.  The  Ikhabitakt«  of  Llantii^w 

jg  g  GrOSSENWEY,  MoNMOtJTHSHIBE. 

Whew  a  Sy  an  onkr  of  two  justices;  Wiltiam  Edwards,  Miry  his 
l^^d  by°~  ^^^  ^'^^  ^^  ^^'^*'  diiUceny  viene  removed  fi»m  ^SC 
parol  for  the     Peter's,  Hereford,  to  Uantilw  Gro^setmev,  in  the  eoantr 

purcKase  oi  a  •^  i^ 

cottage  and      of  Monmoutk.     On  iqipeal,  the  seBaons  confirmed  the 

and  having        mg  case  :•— * 

^S,'^^  ^«  puiper,  mmim  £diiianb,  was  bom  ia  the  paiuh  of 
let  into  posses-  UantUio  Gnuteimey ;  and  be  also  gained  a  aetflement  ia 
^'ITt^^T''  thatpamh,  by  hiring  and  semoa.  The  pariah  of  X&W. 
and  after  re-     ^^jj^  Qrossenneu  relied  im  ahewioff  a  aubseqaent  aettleBMiit» 

mammg  m  o  ^ 

possession  for  HI  a  thivd  pariah,  namely,  Sket^reth,  in  the  conntjr  of 
iTslMXe''^  ifofimauM.     In   1816»    TfV&un  Edwards,  the  pauper, 
premises  for     made  a  parol  agaaeement  wiA  «tte  Ana  Carter^  tar  the 
K:rnd     P«»cta«,  of  a  cottage  »d  g«d«,  for  ih«  «m  of  40L 
having  given    Uoder  this  Contract  be  took  poasewan,  aiid  paid  Amss 

up  possession,    >^  «..,  ^t  .    « 

paid  the  ori-    ^jiorter  SQf.  on  account*     N«  oouFeyance  was  ezecvlaL 

tt'oilng  ^*^  *^  P""?"  l»«i  »»«"i»  po««sia.  twelve  moodis. 
upon  the  pur-  living  and  sleepiBg  in  the  cottage,  vith  fats  wife  smd 
tTihT^u^"  ehiUsen,  be  sold  the  property  for  4QI.,  te  Sarah  WaMms, 
per  did  not      to  whom  be  gave  up  possession,  and  afterwaids  paid  ihe 

Grain  a  settle^ 

mentby  the  ^^emawiag  10/.  to  j1»s  Carter.  The  pauper  was  never  in 
purchase  of  an  fMKsessiDa  of  the  premises  after  be  bad  paid  the  whole  <»f  the 

estate  or  inter-  ^  o,«t,...i 

est  under  9  purchase  money.  JSarak  Wmcuis  ts  now  m  the  possiwiion 
G.  1,  c.  7,  s.  5.  ^  ^^  cottage  and  gaiden.    The  question  for  Ihe  opinion 

of  the  Comt  is^  whether  yHilUam  Edwards  gained  a  aettka- 

mentin  Sker^th  f 

Nolan,  in  support  of  the  order  of  sessions,  contended, 
that,  under  the  circumstances  stated  in  the  case,  the 
pauper  gained  no  settlement  in  Sk^nfreih,  by  the  purchase 
of  any  estate  ox  interest  in  that  parish,  by  force  of  the 
statute  9  Geo.  1,  c.  7 ;  and  he  relied  upon  Rex  v.  Long 
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Bammgton,  67  Gto.  3  {a).  Rex  v.  Gtddmgion  (b),  and        18M. 
Mex T.  Woolfit  {c\  as  deciaivs  anthoritisB ;  wfaeraupon  ths     xheKiaia 
Court  atopped  him^  aad  called  upon  v. 

Llaktilzo. 

Maule  and  Wntmn^  contri.  Thacaaes  of  Rex  v.  Long 
Bemumgton  and  i{tjr  v.  Geddmgton,  wUck  influenced  tba 
deeiaion  of  the  Contt  below>  ar6  dittingutthable  from  thm 
case  at  bar;  and  it  is  sobmittedy  that  notwithstanding  thoae 
aadioritieay  the  pauper  gained  a  setdainent  in  SJcenfreUk 
by  force  of  the  statute.  The  effect  of  the  casea  cited»  ia 
merely  to  say,  that  in  order  la  gain  a  Mttlameat  under  the 
Btatvie  9  Geo.  I,  c.  7»  there  must  be  either  an  estate  or 
an  interest  purckatedy  and  it  ia  aufficient  if  the  estate  or 
interest  is  auch,  as  can  be  perfected  in  equity.  Now,  try* 
ing  this  case  by  that  test,  here  there  was  the  purchase 
of  an  estate,  or  an  interesti  which  a  Court  of  Equity  would 
have  perfected,  by  decreeing  an  absolute  oonTeyance.  In 
At  first  place,  the  vendor  had  made  an  absolute  sale  of  the 
estate,  so  far  as  a^parol  agreement,  receipt  of  three-fourths 
(oS  the  purohaae  money,  and  immediate  posseeaion  in  the 
vendor,  could  give  effbot  to  the  tiansaction*  Upon  pay* 
ment  of  three-fourths  xif  the  purdiasa  money  and  posses^ 
eion  given,  the  vendor  became  trustee  for  At  purchaser, 
and  the  cestui  que  trust  had  then  a  sufficient  interest  in 
the  premises,  to  gain  a  settlement  under  the  statute.  The 
indulgence  given  to  the  pauper,  to  take  his  own  time  in 
paying  the  remainder  of  the  purchase  money,  would  not 
vacate  the  contmpt  which  had  been  abeolutely  entered  into. 
Payment  of  die  remainder  of  the  purchase  money  was  an 
indefinite  condition,  which,  when  performed,  rendered  the 
oantract  complete,  by  rdation  to  the  time  when  it  was  fimt 
eataved  into.  But,  in  the  intermediate  time,  the  pauper 
had  such  a  vested  interest  as  would  satisfy  the  statute. 

(a)  Not  leported,  but  referred  to  (h)  Ante,  ro).  iii.,  403. 2  B.  & 

by  A^fef,  i., in tbe omifR of  te  C.lt9.    SMag.Ca8.101. 

aiguoMQt  in  Rex  ?.  GeddingtoHn  (c)  Ante,  vol.  iv.,  466. 2  Mag. 

Ante,Tol.iii.,405.    26.&C.132.  Cas.  272. 
2  Mag.  Cas.  410. 


The  Kino 

17. 
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1826.  I^  ^  cVwt,  that  the  pauper,  by  the  payment  of  the  remaiil' 
ing  10/.  at  any  time,  might  have  compelled  the  vendor/ 
in  equity,  to  execute  a  conveyance,  and  as  that  condition 
Llantilio.  ^as  ultimately  performed,  the  purchase  became  complete. 
This  is  not  a  case  of  doubtful  equity,  of  which,  certainly, 
a  court  of  law  cainnot^  take  c<^izance;  but  it  is  the  ca9e 
of  a  plain  equitable  estatOf  w^^c^  ^^^  Court,  will  tali^Q 
notice  of  with  a  view  to  the  pauper's  settlem^t.  The 
cases  relied  upon  on  the  other  side,  involved  respectively^ 
a  question  of  doubtful  equity;  apd  the  facts  in  each 
differed  from  the  facts  of  this  case.  In  Rex  v.  Long 
Bennington,  the  contract  bad  beep  absolutely  rescinded 
after  the  pauper  had  been. in,  possession  six  moutha, 
and  the  vendor  returned  half  the  deposit  mon^.  In 
JRex  V.  Geddington,  the  purchase  money  was  to  be 
paid  by  a  given  day,  and  in  default  of  payment  it  wa» 
expressly  stipulated  that  the  contract  was  to  become  void; 
and  the  money,  not  having  been  paid,  the  condition  became 
broken,  and  there  was  an  end  to  the  agreement.  But  on 
the  contrary,  in  the  present  case,  the  contract  was  never 
rescinded ;  there  was  no  stipulaticm  as  to  the  time  of  paying 
the  ronainder  of  the  purchase  money ;  the  contract  waa 
complete  as  iar  as  events  could  make  it ;  and  the  sum  paid 
in  the  first  instance,  brought  the  contract  within  the  very 
terms  of  the  statute,  as  a  consideration  amounting  to  the 
sum  of  thirty  pounds  bopa  fide  paid.  But,  giving  fuU 
effect  to  the  language  of  the  Judges  in  the  cases  cited,  it 
is  rather  favourable  than  otherwise  to  the  present  argument* 
for  if,  in  those  cases,  the  remainder  of  the  purchase  monqf 
had  been  paid,  as  in  this  instance  (though,  after  the  .pauper 
had  given  up  possession),  it  may  be  collected,  that  if  audi 
had  been  the  fact,  the  Court  would  have  held  both  cases 
to  be  within  the  statute  as  purchases  of  equitable  interests. 
Here,  the  pauper  having  subsequently  completed  the  pay* 
ment  of  the  purchase  money,  and  the  contract  never  hav- 
ing been  rescinded,  his  equitable  interest  became  perfect 
by  relation  to  the  time  when  he  was  first  admitted  into  pos« 


TRINITY   TERM,    SEVENTH    GEO.  IV,  323 

sessibn ;  and  as  the  vendor,  by  the  suboeqiient  payjnebt  of        tB2e. 

the  10/.y  could  hare  been  compelled  to  execute  a  oonrey-      '£\^q  ^^^^ 

ance,  it  seems  cleariy  a  case  within  thestatate.  «• 

Llantiliq. 

Batlby,  J. — It  is  veiy  desirable  to  avoid  nice  distinc- 
tions in  settlement  law ;  and  with  that  view«  I  think  we 
ooght  to  adhere,  in  this  instance,  to  the  language  of  the 
statute,  and  to  the  construction  put  upon  it  in  decided 
cases.  By  the  0  Geo.  1,  c.  7,  s.  5,  it  is  enacted,  ''That 
no  person  shall  be  deeined,  adjudged,  or  taken  to  acquire  a 
settlement  in  any  parish  or  place,  for  or  by  virtue  of  any 
purchase  of  any  estate  or  interest  in  such  parish,  whereof 
the  consideration  for  such  purchase  doth  not  amount  to  the 
sum  of  thirty  pounds  boni  fide  paid,"  &c.  In  order  to 
satisfy  the  words,  "  purchase  of  any  estate  or  interest,'' 
the  party  must  become  the  purchaser  of  some  estate  or  of 
some  interest ;  and  I  take  the  meaning  of  the  word  "  in«- 
terest/*  to  be  some  specific,  definite  interest,  of  which  he 
is  the  purchaser.  The  cases  of  Rexr»  Long  Bennington, 
Rex  V.  Geidingion,  and  Rex  v.  Wool/it,  establish  this 
proposition :  that  although  an  equitable  estate  or  an  equit> 
able  interest  is  sufficient  to  confer  a  settlement,  yetj  the 
purehase  of  sudi  an  estate  or  interest  must  be  complete 
before  that  consequence  follows ;  for,  if  the  party  has  not 
a  perfect  equitable  estate,  but  has  only  what  may  be  deemed 
a  certain  equitable  right,  he  is  not  capable  of  gaining  a 
settlement  by  the  money  that  he  has  paid.  Therefore, 
though  he  has  contracted  to  purchase  an  estate  of  more 
than  the  value-of  30/.,  and  upon  pajring  part  of  the  pur- 
diase  money  has'  been  let  into  possession,  still  he  will  not 
be  entitled  to  a  settlement,  so  long  as  the  remainder  con- 
tinues unpaid.  I  believe  the  principle  fairly  to  be  deduced 
from  those  cases,  is,  that  the  relation  of  trustee  and  cestui 
que  trust  must  be  created,  in  order  to  entitle  the  party,  by 
metniB  of  an  equitable  interest,  to  gaih  a  settlement  by  the 
purchase.  In  Rex  v.  Geddifigton,  the  party  had  paid  as 
large  a  sum  as  160/.,  and  might,  by  the  payment  of  150/. 
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1826.        mord,  hare  been  entitled  to  a  perfect  equitable  estate;  bvt 
The  Kmo     ^  ^^^  imable  to  pay  the  residue  of  the  purchaae  money, 
V.  and  consequently  be  was  held  to  hare  acquired  no  settle* 

ment,  although  he  had  resided  on  the  estate  for  a  year  and 
a  half.    In  the  present  case,  the  pauper  had  bargained  to 
pay  402.  for  the  estate^  and  had  he  paid  the  whole  of  that 
money,  he  would  have  been   entitled  to  a  conveyanoe, 
because  be  would  then  hare  had  a  perfect  equitable  interest 
in  the  whole  estate;*  but,  having  paid  30/«  only,  he  ha4 
not  perfonned  all  he  was  bound  to  do,  in  order  to  become 
entitled  to  a  perfect  equitable  estate,  or  interest,    Duimg 
the  whole  period  of  time  that  the  pauper  was  resident  on 
die  estate,  he  could  have  been  removed.    Why  ?   Becaoae 
there  was  no  time,  during  that  interval,  at  which  it  cpukl 
have  been  said,  that  he  had  purchased  an  estate  or  interest* 
By  the  payment  of  the  remaining  10/.  whilst  he  was  in 
possession,  he  might  have  had  the  estate  conveyed  to  him, 
or  have  had  an  equitable  interest  in  the  whole  ^itate; 
bat  I  deny  (for  the  purpose  of  settlement  law),  l^at  the 
subsequent  payment  of  the  10/.,  after  be  had  re-sold  the 
estate  and  quitted  possession,  would  (as  has  been  ingeai* 
ottsly  argued)  give  him  a  complete  equitable  estate  ab 
initio,  making  him  the  owner  of  an  estate  in  equity  fron 
the  beginning.     I  apprdiend,  that  the  opinion  expressed 
by  my  brother  Hohoydy  in  Rex  v.  Gtddmgton,  that  if  th^ 
vendor,  in  that  case,  had  paid  or  offered  to  pay  the  r&r 
mainder  of  the  purchase  money,  he  might  have  acquired 
an  estate  in  equity  so  as  to  con&r  a  setdement  up<»OL  him, 
means  no  more  than  that,  if  the  party  had  remained  in  posi* 
session  after  he  had  so  paid,  or  ofiered  to  pay  the  residue  <^ 
the  purehase  money,  he  might  have  acquired  a  settlement; 
but  not  that  he  could  have  become  settied  by  means  of  the 
previous  possession,    I  am  of  opinion  that  this  case  must 
be  determined  upon  the  principle  established  in  Rex  v.  Lon^ 
Benmngtan,  Rex  v.  Geddington,  and  Rex  v.  Waolfii ;  and 
that  as  this  pauper  had  not  become  a  complete  purchaser  of 
the  estate  by  Ae  payment  of  the  purchase  money,  he  does 
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iiolMaM  ifichin  the  worde  of  this  stfttate,  a0  ha^ng  p«r*        i«is. 
chassd  ''an  estsle  or  mtemrt;^''  ia the  psrish  of  Skenfrtih^    t^^k^ 

V. 

HOLROYB,  J.— I  am  of  opbion  that  this  case  comes  I'l'^*™^'*'- 
within  the  principle  of  the  decision  in  Rex  ▼.  Lang  Ben- 
nmgicn^  and  lUx  r.  Geddingtom,  and  is  not  distinguishable 
ftom  them.  It  appears,  that  after  the  payment  of  the 
lOiL  wkidi  WM  the  remainder  of  the  parchase  money,  the 
pauper  was  not  in  possesnon  of  the  tenement.  He  there^ 
ftie  nerar  eame  to  settle  on  his  own  estate.  It  is  true, 
that  he  had  paid  dOL  when  he  was  first  let  bto  possession; 
bat  he  did  not  pay  the  residtte,  nntil  after  he  had  parted 
witb  the  eatate*  If  he  had  offered  to  pay  the  residae  of 
the  purchase  money  before  he  gave  up  possession,  and  it 
had  been  wrongfully  refused  by  the  vendor,  that  perhaps 
would  haVe  been  eqoivaknt  to  an  actual  payment,  inas- 
aMieh  as  in  equity,  an  ofier  to  perfiMrm  is  equivalent  to 
setnal  performance ;  but  takii^  this  to  be  so^  stiU  it  must 
appear  Aat  the  pauper^  in  order  to  gain  asettlenent,  had 
a  right  to  hoU  possession  of  the  premises,  asBaming 
Oat  he  did  cMtiaae  to  hold  snbsequendy  to  the  off«  to 
pay  the  fsmatnderof  the  purchase  money.  In  this*  ease 
these  was  no  such  oAr,  nor  was  there  any  possession  by 
him  after  the  paymeutof  the  10/.;  and  therefore,  I  think  that 
the  paoper  gained  no  settlement  in  the  parish  in- question. 

■ 

LiTTitEDALE^  J.,  was  of  the  same  opinion. 

Order  of  Sessions  confirmed.  * 


1*he  King  v.  The  tNHABiTANts  of  North  Pethertoit. 

dY  an  order  of  two  justices,  a  pauper  described  as      Theregis- 
*'  Joteph    Rich  otherwise  Coles,  the  son  of   Elizabeth  J  not,  a/on/"* 
Derham.  formerly  Rich,  widow,"  was  removed  from  North  sufficient  evi- 

'  J  '  dence  of  the 

place  of  a  person's  birth. 
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1896.  PeikerioH,  to   West  Manckiim,  both  in  the  ccmntf  of 

Jjp^  Somerset.  On  appeal,  the  sessions  quashed  the  order,  «ub- 

V.  ject  to  the  opinion  of  this  Court,  on  the  following  case : — 

North  »jjj^  pauper,  who  was  proved  to  be  the  legitumate  son  of 


Jokn  and  EKzabeth  Rich,  was  Ixum  in  the  parish  of  Weet 
Manektan.  In  order  to  make  out  the  settlement  of  the 
pauper's  father,  it  was  proved  by  the  production  of  a  copy 
of  the  parish  register  of  Spaxton,  that  he  was  baptised  in 
that  parish.  There  was  no  other  evidence  of  hu  having 
been  bom  in  that  parish,  and  the  court  of  Quarter  Ses- 
sions thought,  on  the  authority  of  Creech  St.  Michel  ▼. 
Pitmintter (a),  that  they. were  bound  to  consider  the 
register  by  itself  primiL  facie  proof  of  the  place  of  his 
birth. 

T.  CabbeU,hnd  C.  F.  TFtV/tanu,  in  support  of  the  order  of 
sessions.  It  is  submitted,  that  the  register  of  the  baptism 
of  the  pauper's  father,  is  sufficient  evidodce^  until  the  con- 
trary isshewn,  that  the  father  was  bom  in  Spaxton,  where  he 
was  baptized.  For  this,  Creech  St.  Michael  v.  Pitv^mier, 
seems  an  authority  in  point.  [Baylejf,  J.  We  do  not 
know  at  what. age  the  pauper's  father  was  baptized].  The 
presumption  is,  that  he  was  baptized  within  a  very  abort 
time  after  his  birth.  According  to  the  doctrine  of  the 
church  touching  baptism,  *^  the  pastors  and  curates  are 
directed  to  admonish  the  people,  that  they  defer  not  the 
baptism  of  infants  any  longer  than  the  Sunday  next  after 
the  child  be  bom,  unless  upon  great  and  reasonable  cause 
declared  by  the  curate  and  by  him  approved ;"  Gibson^s 
Codex,  Jur.  Ecc.  Bap.  tit.  18,  c.  9.  The  question  is, 
whether  the  best  evidence  was  given  at  the  sessions,  of 
which  the  case  was  susceptible.  Presumptive  evidence  is 
all  that  could  be  given  after  so  long  a  lapse  of  time,  when 
all  persons  who  could  have  had  any  recollection  of  the 
pauper's  father  when  an  infant,  must  have  been  dead. 

(a)  Burr  S.  C.  76a,    2  Bott,  13. 
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'tN#lt<lM  sMond  best  evidence  of  a  birth  settlemetit  is  the 
{MiiBb  fegitler  of  baptisin,  and  in  the  absence  of  all  aiig- 
geslion  of  fraud,  it  is  sufficient  until  rebntted  by  evidence 
toddle  eontmiy.  The  register  is  at  least  evidence  to  shew 
thit  the  paupers  fiLtber  was  baptized  in  Spaxtan,  aod  as 
ileia  is  no  proof  that  he  was  bom  or  known  in  any  other 
:pasiA,  the  reasonable  presumption  is,  that  he  was  bom 
'ufaro  he  was  baptized ;  and  if  so,  then  according  to  the 
dootfioe  of  Hmlif  C.  J.,  in  Banbury  v.  Broughton  (41), 
Aat.^tsbefe  ihe  diild  is  first  known  to  be,  that  pamh 
damt  ptovide  for  it,  till  they  find  another,"  a  birth  settle- 
iientwaB  made  out  for  the  pauper's  father  in  the  parish 
sf  Spasftmif  and  the  order  of  sessions  must  be  conflvmed. 
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MK. 


The  Kmo 


Erskine,  and  G.  Bernard,  contril,  were  stopped  by  the 
Gouit 


Bat  LET,  Jk-^l  think  this  case  must  be  sei^  back  to 
<he  sessisiis  to  be  ie»beavd.  I  do  not  say  that  the  register 
of  baptism,  when  connected  with  other  circumstances,  >is 
not  evidence  from  which  the  justioes  may  be  wanaated  in 
drawing  a  eondusiou  as  to  where  the  child  wte  boM; 
bnt  nakedly  and  per  se,  I  do  not  think  it  is  soffioient^Mi* 
denoe  of  the  place  of  the  child's  birth.  If  it  ooirid  be 
asoeitained  what  was  the  child's  age  at  the  time  of  the 
baptism,  that  would  be  a  material  circumstance  to  enable 
the  Court  to  judge  of  the  effect  to  be  given  to  the  register. 
If  the  child  was  very  young,  at  the  time  it  was  baptized, 
the  register  would  be  presumptive  evidence  that  it  was 
bom  in  the  parish  where  it  was  baptized  ;  but  if  the  child 
was  proved  to  have  been  eight  or  ten  years  old  at  that 
time,  the  register  would  have  established  very  little,  and 
the  sesaions  would  hardly  be  justified  in  coming  to  the 
Qonclusion,  that  the  child  was  bom  in  the  parish  where  it 
baptized*    Here  we  are  left  in  doubt  as  to  what  age 


VOL.   Vlll. 


(a)  Comb.  364. 

z 
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1826.        the  child  was  at  the  time  of  its  baptism,  ami  there&re.  the 
,p^"j7^'       register  alone  affords  no  ground  for  presuming  that  the 
V.  pauper's  father  was-  actually  bom  in  Spaxton*    The  Ses* 

Pbtoertov     ^^^^  seem  to  have  been  influenced  in  their  decision  by  the 
case  of  Rex  v.  Creech  Str  Michael;  but  I  think  th»t  ease 
is  very  distinguishable  from  the  presents    There,,  there 
was  not  only  evidence  of  the  register  of  the  pauper's  bap* 
tism^  in  Pitminster,  but  it  was  also  proved  by  viv£L  voce 
testimony,  that  the  father,  named  in  the  register,  who 
lived  in  Pitminster,  and  had  died  long  ago,  was  considered 
as  the  pauper's  father ;  and  that,  the  mother,  named  in  the 
register^  who  lived  in  the  same  parish,  was  undemtood  to 
be  the  pauper's  mother,  and  that  he  had  been  heaid  to 
call  her  ''  mother."    There  was  very  little  doubt  in  that 
case  as  to  the  effect  to  be  given  to  the  raster  of  baptism, 
because,  there  was  other  evidence  corresponding  with  the 
period  at  which  the  baptism  was  stated  to  have  taken 
place.      In  this  case,  viv&  voee  evidence  of  the.  lik^  import 
would  have  been  most  material,  and  would  probably  have 
removed  all  difficulty  upon  the  sut^eat.     All  that  the  case 
cited  decides,  is,  that  the  regiBter  of  baptism  with  the  ad- 
dition of  other  circumstances  may,  and  does  afford  a 
sufficient  ground  from  which  a  conclusion  may  he  drawn 
as  to  where  the  child  was  bom ;  but  it  does  not  say  that 
the  register  alone  is  conclusive  upon  the  point*     I  am  of 
opinion,  therefore,  that  the  register  by  itself  did  not  afford 
a  sufficient  ground  for  the  justices  to  draw  the  conclusion 
that  the  pauper's  father  was  bom  in  Spaxton* 

HoLBOTD,  J. — I  an^  of  the  same  opinion.  I  think  the 
register  alone  is  not  sufficient  to  establish  the  place  of 
birth.  It  would  be  sufficient,  coupled  with  proof  that  the 
pauper's  parents  were  living  withia  the  same  parish  at  the 
time  of  the  baptism,  or  that  the  birth  had  been  shortly 
previous  to  the  baptism,  which  latter  circumstance  would 
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aflfard  a  stxaag  presuflUptioii  that  the  child  wad  borti  in  the        i826. 
same  parish' where  it  was  baptized; 


The  Kivc 


LlTTfcBDALB,  JvCOtettlted.  V^rUuZ^. 

Case  sent  back  to  Sessions  to  be  re-heard. 


The  Kino  v.  Lbaminotov  Pbiors. 

ilY  aff  order  of  two  jatitices,  Sarah  Penn,  single  woman.      Hiring  for 
was  removed  fttim  Middkton  Cheney,  in  the  connty  of  *  7^>  T'**  * 

-^  ,  .  stipulation  on 

rimfhampton,  to  Leamington  Priors,  in  the  connty  of  the  part  of 
Vn&ufick.  On  appeal,  the  sessions  confirmed  the  order,  ^^J^^^J^** 
sttbjcft^  to'  thtg  opinion  of  this  Court  on  the  following  to  by  the 

•^  .  .  master,  that 

*^**  •  the  former 

Sdrak  Penn,  the^  pauper,  was  hir^d  to  Mr.  Edward^  "ba^l  *»▼« 
Cacper;   iii  LeafHihgton  Prion,  at   Whitsuntide,  1823,  year,  t^  or 
until  Michaelmas  in  the  same  year.    She  entered  into  three  days  to 

•^  see  her 

senrice  immediately  after  being  so  hired,  and  continued  friends,'' is  an 
therein  until  stid'  Michaitmas,  when  she  was  again  hired  hfrine^and 
by  said  Edward  Cooper  until  the  Christmas  day  follow-  service  under 
iDg.    On  the  day  after  Christmas  day,  the  mistress  oflfered  letUement. 
the  pauper  to  hire  her  for  a  year,  to  which  the  pauper 
agreed,  the  pauper  at  the  same  time  requiring,  and  her 
mistress  agreeing,  that  she  should  have,  during  the  year, 
two  or  three  days  to  see  her  friends,  and  she  accordingly 
had  three  days,  in  February,  1824,  having  first  asked  her 
mistress  if  she  might  have  them,  to  which  the  mistresg 
replied,   ''Yes,  you  had  better  have  them  now,  as  tho 
season  will  soon  begin  when  you  cannot  have  them.'' 
Under  this  latter  hiring  she  staid  till  Michaelmas,  1824, 
when  she  was  discharged,  in  consequence  of  being  preg- 
nant. 

z2 
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1826.  Humfrey  (with  whom  was  Holbech),  in  support  of  the 

r^^^T^Q     order  of  sessions,  contended,  that  this  was  a  hiring  for  a 
V.  year,  and  that  the  permission  for  the  pauper  to  ha^e  two 

^Priors!^''   or  three  holidays  was  revocable  by  the  mistress,  and  conse- 
quently negatived  the  presumption  of  an  exceptive  hiring. 

Goulbum,  and  Amos,  contr^,  were  stopped  by  the 
Court. 

t 

Bay  LEY,  J. — Looking  at  the  facts  of  this  case,  there  is 
no  doubt  that  this  was  not  a  hiring  for  a  year.  There 
had  been  two  hirings  for  broken  periods,  and  at  the  ex- 
piration of  those  broken  periods,  the  mistress  proposes  a 
hiring  for  a  year.  The  pauper  agrees,  but  with  a  proviso; 
and  the  proviso  is,  that  she  shall  be  at  liberty  for  two  or 
three  days  to  see  her  friends.  Now  there  are  many  cases 
which  say,  that  if,  at  the  time  of  hiring,  there  is  a  stipu- 
lation giving  the  pauper  the  option  of  being  absent  daring 
any  part  of  the  year,  that  time  is  to  be  considered  as  ex- 
cepted out  of  the  contract,  and  treated  as  a  hiring  for  a 
year,  minus  the  time  the  servant  is  entitled  to  be  ab- 
sent (a). 

HoLROYD,  J.,  and  Littleoalb,  J.,  concurred. 

Orders  quashed, 

(a)  See  Rex  ▼.  Empingham,  Burr.  S.  C.  791.  Bex  v.  Biskop'i  Hat- 
Jleld,  id.  439.     Rex  y.  RushuUne,  10  East,  325. 
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The  Kino  v.  The  Inhabitants  of  Saint  Peter  the 

Great,  Worcester.  1826. 

(JN  the  4th  June,  1826,  the  churchwardens  and  over-      The  Btr- 
seereof  the  poor  of  the  parish  of  Saini  Peter  the  Great,  "1^^%^^ 
in  the  city  of  Worcester,  made  a  rate  for  the  relief  of  the  Canal  Act,  31 
poor,  in  which  the  Company  of  Proprietors  of  the  TFor-  rected  thaV 
(tsier  and  Birmingham  canal  navigation  were  rated  as  the  Company 

follows :—  rated  in  re- 

"The  W&ree$ter  and  Birmingham  Canal  Company,  for  Jj^^^nJle'' 
fire  acres,  three  roods,  and  thirty-seven  perches  of  land,  same  proDor- 
being  the  canal  and  towing-path,  from  Digits  to  Clapgate  ^^^^\^^^ 
Bridge,    and    the    tolls    and    profits  arising  therefrom,  near  the  same 

ft/  «.    fi^  w  should  be 

5/.  Us.  ba,  rated,  «  and 

Against  this  rate,  the  Company  appealed  to  the  general  ^  ^^  ^^^^ 
quarter  sessions  of  the  peace  for  the  city  and  county  of  be  rateable,  in 
Wwreester,  when  the  sessions  amended  the  rate,  by  re-  <^a»«^e»an»« 

'      ^  were  the  pro- 

docing  the  sum  of  8/.  8«.  bd.,  at  which  the  Company  was  perty  of  indi- 
rated,  to  the  sum  of  13<.  lO^f.,  and  confirmed  the  rate  so  ^^j^  natural 
amended,  subject  to  the  opinion  of  this  Court,  on  the  capacity." 

-I ,,      .  By  another 

faUowing  case  :—  act,  38  Geo. 

By  an  act  of  31  Geo.  3,  it  is  enacted,    "That  the  3»t*>??iJte 

^  provision  was 

said  Company  of  Proprietors,  shall,  from  time  to  time,  made  as  to 
be  rated  to  all  parliamentary  and  parochial  taxes  and  assess-  ^t^hiii^^°^'^ 
ments,  for  and  in  respect  of  the  lands  and  grounds  to  be  only  omitting 
purchased  or  taken,  and  all  warehouses  or  other  buildings  worcb^^' and 
to  be  erected  by  the  said  Company  of  Proprietors,  in  pur-  ^  ^^  ^^^^ 

^    ^'  .       ^  ^  .  ./    ,      ,       lands,'*  &c. 

suance  of  this  act,  in  the  same  proportion  as  otber  lands.  Held :   That 
grounds,  and  buildings,  lying  near  the  same,  are  or  shall  ^^  com^y 
be  rated,  and  as  the  same  lands,  grounds,  and  buildings,  be  rated  for 
80  to  be  purchased  or  taken,  and  erected,  would  be  rate-  sJ.^oX  at 
able  in  case  the  same  were  the  property  of  individuals  the  same  value 
in  their  natural  capacity."    And  by  an  act  of  38  Geo.  3,  cent  lands,''^* 
for  amending  and  enlarging  the  powers  of  31  Geo.  3f  and  not  ac- 
after  reciting,  ''  That  the  said  last  mentioned  act  had,  in  improyed 
some  respects,  been  found  defective,  and  the  exercise  of  ^^^theland 

being  used  for  the  purposes  of  a  canal. 
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1826.        some  of  the  powers  and  proFisions  thereof   as  therein 

TheKiKo      directed,  inconvenient;*'  it   is  enacted,  '*That  the  said 

J?-  Company  of  Proprietors  of  the  said  Worcester  and  Bimung- 

Ikbabitavts  ham  canal,  shall,  from  time  to  time,  be  rated  to  aU  parlia- 
St  Peter     ^^^tary  and  parochial  taxes,  rates,  and  assessments,  for 

The  Great,  and  in  respect  of  the  lands  and  hereditaments,  taken  and 
used  by  the  said  Company,  for  the  purpose  of  the  said 
navigation,  and  all  warehouses  and.other  buildings,  erected 
or  to  be  erected  thereon,  by  the  said  .Company  of  Pro- 
prietors, by  virtue  of  the  said  act,  and  of  this  present  act, 
in  the  same  proportions  as  other  lands,  grounds,  and  build- 
ings, adjoining  or  lying  near  the  said  canal,  ate  or  .«baH 
be  rated^  but  it  shall  be  lawful  for  the  said  Compauy  to 
agree  wilh  any  owner  or  owners  of  any  lands  or  heredita- 
ments, to  be  purchased  or  taken  for  the  purposes  of  the 
said  navigation,  (w  an  exemption  firom  all  rates  and  taxes 
in  respect  of  such  last  mentioned  lioids  and  hereditamantB^ 
and  for  chaiiging  the  same  upon  the  adjoining  lands  and 
hereditaments  of  such  person  or  pwsons ;  and  in  aU  such 
cases,  all  the  parochial  and  other  taxes,  rates,  charges,  and 
assessments,  which  mi^t  be  thereafter  charged  upon,  or 
payable,  in  respect  of  the  lands  or  hereditaments  to  be  ao 
purchased,  or  taken,  for  the  purposes  of  the  said  norigation, 
shall  be  rated  and  charged  upon  such  adjoining  lands,  and 
upon  the  owners  and  occupiers  thereof ;  and  the  lands  and 
herf^itaments  to  be  purchased  for  the  purpose  of  the  said 
navigation,  shall  be  exempted  and  discharged  therefram/' 
Aod  it  ij»  in  the  «ame  act  further  enacted,  **  Thai  all  paro- 
chial rates  and  assessments  which  shall  or  may  at  any  time 
be  laid,  assessed,  or  imposed,  upon  the  rates  and  pecsonai 
estate  of  the  s^d  Comply  of  Proprieton,  shall  be  laid» 
as^essfid,  or  imposed,  in  /each  parish,  township,  haalat,  or 
place,  respectively,  in  proportion  to  the  length  of  the  said 
canal  in  each  respective  parish,  township,  hamlet,  or  place, 
and  not  otherwise."  And  also  in  the  same  act  it  is  ex- 
acted, "  That  the  said  act  of  31  Geo.  3,  and  all  and  eFory 
the  clauses,  articles,  provisions,  matters,  and  Uiiogf ,  therein 
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GODtained,  [except  such  and  so  many  of  them,  or  guch  parts        1B26. 
thereof,  as  are  altered,  yaried,  explained,  or  amended,  by     j^^  jj^^^^^ 
this  act]  shall  extend,  and  be  applicable  to  this  present  act,  v. 

and  the  powers,  provisioBs,  and  directions  hereof,  in  so  far   inhabitants 
as  the  same  are  compatible  herewith.''  „    p^ 

The  question  for  the  opinion  of  the  Court  is,  whether  The  Gabat. 
the  kiid  used  for  the  canal  is  to  be  assessed  at  the  same 
late-iM  the  adjacent  lands,  or  whether  the  profits  derived 
-from  'the  toUs  are  to  be  included  in  the  rateable  valae?  If 
the  Covrt  are  of  opitiion,  that  the  land  so  used  is  to  be  as- 
sessed at  the  same  rate  as  the  adjacetit  lands,  then  the 
mte  is 'to  stand  as  amended  by  the  quarter  sessions ;  but  if 
Ae  Court  are  of  opinicra,  that  the  profits  derived  from  the 
tcdis  are  to  be  included  in  the  rateable  value,  then  the  rate 
is  to  be  amended  by  inserting  the  sum  of  8/.  8c.  Bd. 
instep  of  13s.  lOd. 

W.  O.  Russellf  (with  whom  was  Ryan)  in  support  of 

the  order  of  sessions.    This  case  has,  in  effect,  been  decided 

bjr,  and  is  not  distinguishable  from,  Rex  v.  TheGrand  June- 

ii&n  Canal  Ccmpany{a).  In  that  case,  a  statute  of  34  Geo. 

3,  c.  24,  s.  19,  directed  that  the  Company  should  be  rated 

for  aH  lands  and  buildings  in  the  same  proportion  as  other 

lands  and  buildings  lying  near  the  same,  and  as  the  same 

would  be  vateable  if  they  were  the  property  of  indivi- 

duals  in  their  natural  capacity ;  and  the  statute  36  Geo,  3, 

c.  26,  8.  7,  directed  that  all  rates  and  assessments  upon  the 

pemonal  estate  of  the  Company,  should  be  assessed  in  every 

parish  in  proportion  to  the  length  of  the  canal  in  such 

perish ;    and  the  Court  there  held,  that  the  Company  were 

liable  to  be  rated  for  their  lands,  only  at  the  same  value 

SB  other  adjacent  lands,  and  not  according  to  the  improved 

vahie  derived  fh)m  the  land  being  used  for  the  purposes  of 

the  canal.   .Unless  that  case  has  been  erroneously  decided, 

it  is  a  conclusive  authority  for  holding  in  this  instance, 

(o)  1  B.  &  A.  289. 
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t826.  that  according  to  the  language  of  the  31  Geo.  3,  the  land 

The  Kino  ^^^  ^Y  ^^^  Worcester  and  Birmingham  Canal  Company 

V*  is  only  to  be  assessed  at  the  same  rate  as  the  adjacent  binda. 

Inhabitants  &"d  that  the  profits  from  the  tolls  are  not  to  be  included  in 

^^  the  rateable  value.     [He  was  stopped  by  the  Court]. 

St*  "eter 
The  G&EAT. 

Campbell  and  Godson  (with  whom  was  W.  E.  Taunton), 
contr4.  The  Worcester  and  Birmingham  Canal  Company 
are  liable  to  be  rated  for  so  much  of  the  canal  and  towing 
path  as  lies  within  the  parish  of  Saint  Peter  the  Great, 
towards  the  relief  of  the  poor  of  that  parish,  and  in  the 
assessment,  the  parish  have  a  right  to  include  such  a  por- 
tion of  the  tolls  as  are  earned  by  the  passage  of  boats  over 
that  part  of  the  canal  situate  within  the  parish,  such  toUa 
being  in  the  nature  of  immediate  profits  derived  from  the 
land  ;  Rex  v.  Trent  and  Mersey  Canal  Company  {a) ;  and 
although  the  clauses  in  the  31  Geo.  3,  and  38  Geo.  3,  rea- 
pectively  (referred  to  in  the  case)  provide,  that  the  Com« 
pany  shall  be  rated  in  the  same  proportions  as  other  lands 
adjoining  are  ratedi  yet  that  provision  does  not,  it  is  sub- 
mitted, exclude  the  tolls  from  the  rateable  valuation,  but  is 
confirmatory  only  of  what  the  common  law  would  have 
directed,  namely,  that  the  rate  should  be  laid  equally  upon 
all  the  property  assessed.  If  the  legislature  had  intended 
to  have  exempted  the  tolls,  the  language  of  the  act  would 
have  been  similar  to  that  of  the  acts  for  making  the 
Leeds  and  Liverpool  canal,  whereby  the  tolls  were  ex- 
pressly exempted  from  the  payment  of  any  rates,  other 
than  such  as  the  land  which  should  be  used  for  the 
navigation  would  have  been  subject  to,  if  those  acts  had 
not  been  made.  Here  there  is  no  express  exemption  of 
that  kind,  and  therefore  the  Company  are  liable  to  be 
rated  according  to  the  improved  value  of  the  land  in  their 
hands,  by  the  addition  of  the  tolls,  on  the  same  principle 

» 

(a)  Ante,  vol.  ii.  752  ;  and  the  cases  there  collected ;  1  B.  &  C.  545. 
See  Rtx  v.  Palmer^  ante,  vol.  ii.,  793  ;  1  B.  &  C.  546.  BjCX  v.  Th^ 
Brighton  Gas  Company ,  ante,  308 ;  5  B  &  C.  466. 
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that  a  pipe-way  or  way-leave  would  be  rateable  (a).  But  is36. 
it  IB  Bubmitted,  that  the  statute  31  Geo.  3,  is  susceptible 
of  Sttcb  an  interpretation  as  will  give  effect  to  the  pro- 
position now  contended  for.  It  is  tme,  that  by  that  act,  j  ^^. 
the  Company  are  to  be  rated  for  their  land  in  the  same 
proportion  as  other  lands,  and  ''as  the  same  would  be 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capa^city ;"  but  that  section  is  in  effect  repealed 
by  the  subsequent  act,  38  Geo.  3,  which  was  passed  for 
amending  and  enlarging  the  powers  of  the  preceding  act» 
and  which  enacts  that  the  Company  shall  be  rated  *'  in 
the  same  proportions  as  other  lands,  grounds,  and  build- 
iiig8»  adjoining  or  lying  near  the  said  canal  ;'*  but  it  omits 
the  words  in  the  3 1  Geo.  3^  ''  as  the  same  would  be 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity."  Those  material  words  being  omitted 
in  the  latter  act,  the  first  is  to  be  construed  as  if  they  had 
also  been  struck  out  of  that,  and  then  it  may  be  fairly 
held  that  the  land  in  the  hands  of  the  Company,  is  rate- 
able according  to  the  improved  value  of  it  in  their  pos- 
session. The  language  of  the  act  is  certainly  to  be  taken 
most  strongly  against  the  Company,  who,  by  reason  of 
their  canal,  bring  a  greater  burden  on  the  parish,  than 
any  other  occupiers  of  the  same  quantity  of  land  for 
ordinary  purposes.  Exemptions  of  this  kind  are  enti- 
tled to  no  favour,  and  upon  a  reasonable  interpretation 
of  both  acts,  there  is  nothing  to  prevent  the  Company 
from  being  rated  to  the  whole  extent  of  their  beneficial 
occupation. 

Batley,  J. — It  seems  to  me  that  this  case  is  perfectly 
clear,  and  is  decided  in  effect  by  Rex  v.  The  Grand 
Junction  Canal  Company  (6),  and  also  by  another  case 
determined  in  Trinity  term,  67  Geo.  3,  Rex  v.  St.  Mary's, 

(a)  See  Rex  v.  The  Birmingham  GoB-Ught  Company ;  and  lUx  v.  The 
Brighton  Ga^-light  Company, 
{b)  1  B.  &  A.  289. 


334  CASES  IN  THE  KING's  BENCH^ 

1826.        that  according  to  the  language  of  the  31  Geo,  3,  the  land 

The  Kmo      ^^^  ^7  ^^^  Worcester  and  Birmingham  Canal  Company 

«•  is  only  to  be  assessed  at  the  same  rate  as  the  adjacent  lands, 

Inhabitants  ^^^  that  the  profits  from  the  tolls  are  not  to  be  included  in 

^  the  rateable  value.     [He  was  stopped  by  the  Court]. 

The  G&EAT. 

Campbell  and  Godson  (with  whom  was  W.  E.  Taunton\ 
control.  The  Worcester  and  Birmingham  Canal  Company 
are  liable  to  be  rated  for  so  much  of  the  canal  and  towing 
path  as  lies  within  the  parish  of  Saint  Peter  the  Greats 
towards  the  relief  of  the  poor  of  that  parish,  and  in  the 
assessment,  the  parish  have  a  right  to  include  such  a  por« 
tion  of  the  tolls  as  are  earned  by  the  passage  of  boats  oyer 
that  part  of  the  canal  situate  within  the  parish,  such  tolls 
being  in  the  nature  of  immediate  profits  derived  from  the 
land  ;  Rex  v.  Trent  and  Mersey  Canal  Company  (a) ;  and 
although  the  clauses  in  the  31  Geo.  3,  and  38  Geo.  3,  res- 
pectively (referred  to  in  the  case)  provide,  that  the  Com- 
pany shall  be  rated  in  the  same  proportions  as  other  lands 
adjoining  are  rated,  yet  that  provision  does  not,  it  is  sub- 
mitted, exclude  the  tolls  from  the  rateable  valuation,  but  is 
confirmatory  only  of  what  the  common  law  would  have 
directed,  namely,  that  the  rate  should  be  laid  equally  upon 
all  the  property  assessed.  If  the  legislature  had  intended 
to  have  exempted  the  tolls,  the  language  of  the  act  would 
have  been  similar  to  that  of  the  acts  for  making  the 
Leeds  and  Liverpool  canal,  whereby  the  tolls  were  ex- 
pressly exempted  from  the  payment  of  any  rates,  other 
than  such  as  the  land  which  should  be  used  for  the 
navigation  would  have  been  subject  to,  if  those  acts  had 
not  been  made.  Here  there  is  no  express  exemption  of 
that  kind,  and  therefore  the  Company  are  liable  to  be 
rated  according  to  the  improved  value  of  the  land  in  their 
hands,  by  the  addition  of  the  tolls,  on  the  same  principle 

• 

(a)  Ante,  vol.  ii.  752  ;  and  the  cases  there  collected ;  1  B.  &  C.  545. 
See  Rex  ▼.  Palmer,  ante,  vol.  ii.,  793  ;  1  B.  &  C.  546.  lUsy.The 
Brighton  Gas  Company^  ante,  308 ;  5  B  &  C.  466. 
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that  a  pipe- way  or  way-leave  would  be  rateable  (a).     But         i836. 
it  is  submitted,  that  the  statute  31  Geo.  3,  is  susceptible     ^"""^ 

i.        V  •   ^  .11     .         «-  1  The  KiwG 

of  such  an  interpretation  as  will  give  enect  to  the  pro-  v, 

position  now  contended  for.    It  is  true,  that  by  that  act,  ^     ^^ 
the  Company  are  to  be  rated  for  their  land  in  the  same  of 

proportion  as  other  lands,  and  '*  as  the  same  woald  be  j^^  GeeIt 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity ;"  but  that  section  is  in  effect  repealed 
by  the  subsequent  act,  38  Geo.  3,  which  was  passed  for 
amending  and  enlarging  the  powers  of  the  preceding  act, 
and  which  enacts  that  the  Company  shall  be  rated  "  in 
the  same  proportions  as  other  lands,  grounds,  and  build- 
ings, adjoining  or  lying  near  the  said  canal  ;'*  but  it  omits 
the  words  in  the  31  Geo. 3,  ''as  the  same  would  be 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity.''  Those  material  words  being  omitted 
in  the  latter  act,  the  first  is  to  be  construed  as  if  they  had 
also  been  struck  out  of  that,  and  then  it  may  be  fairly 
held  that  the  land  in  the  hands  of  the  Company,  is  rate- 
able according  to  the  improved  value  of  it  in  their  pos- 
aession.  The  language  of  the  act  is  certainly  to  be  taken 
moat  strongly  against  the  Company,  who,  by  reason  of 
their  canal,  bring  a  greater  burden  on  the  parish,  than 
any  other  occupers  of  the  same  quantity  of  land  for 
ordinary  purposes.  Exemptions  of  this  kind  are  enti- 
tled to  no  favour,  and  upon  a  reasonable  interpretation 
of  both  acts,  there  is  nothing  to  prevent  the  Company 
from  being  rated  to  the  whole  extent  of  their  beneficial 
occupation. 

Batlsy,  J. — It  seems  to  me  that  this  case  is  perfectly 
clear,  and  is  decided  in  effect  by  Rex  v.  The  Grand 
Junction  Canal  Company  {b),  and  also  by  another  case 
determined  in  Trinity  term,  67  Geo.  3,  Rex  v.  St.  Mary's, 

(a)  See  Rtx  v.  The  Birmingham  Ga$-Light  Company ;  and  Rtx  v.  The 
Brighton  Goi-lAght  Company, 
(6)  1  B.  &  A.  289. 


334  CASES  IN  THE  KING's  BENCH^ 

1826.        that  according  to  the  language  of  the  31  Geo.  3,  the  land 

The  Kino      ^^^  ^7  ^^^  Worcester  and  Birmingham  Canal  Company 

V*  is  only  to  be  assessed  at  the  same  rate  as  the  adjacent  lands, 

Inhabitants  ^^^  that  the  profits  from  the  tolls  are  not  to  be  incladed  in 

^^  the  rateable  value.     [He  was  stopped  by  the  Court]. 

The  G&EAT. 

Campbell  and  Godson  (with  whom  was  W.  £.  Taunton), 
contrlt.  The  Worcester  and  Birmingham  Canal  Company 
are  liable  to  be  rated  for  so  much  of  the  canal  and  towing 
path  as  lies  within  the  parish  of  Saint  Peter  the  Greatj 
towards  the  relief  of  the  poor  of  that  parish,  and  in  the 
assessment,  the  parish  have  a  right  to  include  such  a  por- 
tion  of  the  tolls  as  are  earned  by  the  passage  of  boats  over 
that  part  of  the  canal  situate  within  the  parish,  such  tolls 
being  in  the  nature  of  immediate  profits  derived  from  the 
land  ;  Rex  v.  Trent  and  Mersey  Canal  Company  (a) ;  and 
although  the  clauses  in  the  31  Geo.  3,  and  38  Geo.  3,  res- 
pectively (referred  to  in  the  case)  provide,  that  the  Com- 
pany shall  be  rated  in  the  same  proportions  as  other  lands 
adjoining  are  rated,  yet  that  provision  does  not,  it  is  sub- 
mitted, exclude  the  tolls  from  the  rateable  valuation,  but  is 
confirmatory  only  of  what  the  common  law  would  have 
directed,  namely,  that  the  rate  should  be  laid  equally  upon 
all  the  property  assessed.  If  the  legislature  had  intended 
to  have  exempted  the  tolls,  the  language  of  the  act  would 
have  been  similar  to  that  of  the  acts  for  making  the 
Leeds  and  Liverpool  canal,  whereby  the  tolls  were  ex- 
pressly exempted  from  the  payment  of  any  rates,  other 
than  such  as  the  land  which  should  be  used  for  the 
navigation  would  have  been  subject  to,  if  those  acts  had 
not  been  made.  Here  there  is  no  express  exemption  of 
that  kind,  and  therefore  the  Company  are  liable  to  be 
rated  according  to  the  improved  value  of  the  land  in  their 
hands,  by  the  addition  of  the  tolls,  on  the  same  principle 

(a)  Ante,  vol.  ii.  752  ;  and  the  cases  there  collected ;  1  B.  &  C.  545. 
See  Eex  ▼.  Palmer^  ante,  vol.  ii.,  793  ;  1  B.  &  C.  546.  Rej  v.  Tht 
Br%(^hUm  Gas  Company^  ante,  308 ;  5  B  &  C.  466. 


TRINITV  TKKM,  SEVENTH  GEO.  IV.  336 

that  a  pipe-way  or  way-leave  would  be  rateable  (a).     But         i826. 
it  18  submitted,  that  the  statute  31  Geo.  3,  is  susceptible 
of  such  an  interpretation  as  will  give  effect  to  the  pro- 
position now  contended  for.    It  is  true,  that  by  that  act^  -.     ^® 
the  Company  are  to  be  rated  for  their  land  in  the  same  of 

proportion  as  other  lands,  and  "as  the  same  would  be  TheGESAT 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity ;"  but  that  section  is  in  effect  repealed 
by  the  subsequent  act,  38  Geo.  3,  which  was  passed  for 
amending  and  enlarging  the  powers  of  the  preceding  act» 
and  which  enacts  that  the  Company  shall  be  rated  ''  in 
the  same  proportions  as  other  lands,  grounds,  and  build- 
ings, adjoining  or  lying  near  the  said  canal  ;**  but  it  omits 
the  words  in  the  3 1  Geo.  3,  *'  as  the  same  would  be 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity/'  Those  material  words  being  omitted 
in  the  latter  act,  the  first  is  to  be  construed  as  if  they  had 
also  been  struck  out  of  that,  and  then  it  may  be  fairly 
held  that  the  land  in  the  hands  of  the  Company,  is  rate- 
able according  to  the  improved  value  of  it  in  their  pos- 
session. The  language  of  the  act  is  certainly  to  be  taken 
most  strongly  against  the  Company,  who,  by  reason  of 
their  canal,  bring  a  greater  burden  on  the  parish  than 
any  other  occupers  of  the  same  quantity  of  land  for 
ordinary  purposes.  Exemptions  of  this  kind  are  enti- 
tled to  no  favour,  and  upon  a  reasonable  interpretation 
of  both  acts,  there  is  nothing  to  prevent  the  Company 
from  being  rated  to  the  whole  extent  of  their  beneficial 
occupation. 

Bayley,  J. — It  seems  to  me  that  this  case  is  perfectly 
clear,  and  is  decided  in  effect  by  Rex  v.  The  Grand 
Junction  Canal  Company  (6),  and  also  by  another  case 
determined  in  Trinity  term,  67  Geo.  3,  Rex  v.  St.  Mary's, 

(a)  See  Rex  v.  The  Birmingham  Ga$-IJght  Company ;  and  Re.T  ▼.  The 
Brighten  Gaa-lAght  Company. 
(ft)  1  B.  &  A.  289. 


334  CASES  IN  THE  KlNO's  BENCH^ 

t826.  that  according  to  the  language  of  the  31  Geo.  3,  the  land 

The  Kino  ^^^  ^Y  ^^^  Worcester  and  Birmingham  Canal  Company 

v«  is  only  to  be  assessed  at  the  same  rate  as  the  adjacent  lands, 

Inhabitants  ^^^  that  the  profits  from  the  tolls  are  not  to  be  incladed  in 

^^  the  rateable  value.     [He  was  stopped  by  the  Court]. 

oT*  1  ET£R 

The  Great. 

Campbell  and  Godson  (with  whom  was  W.  E.  Taunton), 
contri.  The  Worcester  and  Birmingham  Canal  Company 
are  liable  to  be  rated  for  so  much  of  the  canal  and  towing 
path  as  lies  within  the  parish  of  Saint  Peter  the  Great, 
towards  the  relief  of  the  poor  of  that  parish,  and  in  the 
assessment,  the  parish  have  a  right  to  include  such  a  por- 
tion of  the  tolls  as  are  earned  by  the  passage  of  boats  over 
that  part  of  the  canal  situate  within  the  parish,  such  tolls 
being  in  the  nature  of  immediate  profits  derived  from  the 
land  ;  Rex  v.  Trent  and  Mersey  Canal  Company  (a) ;  and 
although  the  clauses  in  the  31  Geo.  3,  and  38  Geo.  3,  res- 
pectively (referred  to  in  the  case)  provide,  that  the  Com- 
pany shall  be  rated  in  the  same  proportions  as  other  lands 
adjoining  are  rated,  yet  that  provision  does  not,  it  is  sub- 
mitted, exclude  the  tolls  from  the  rateable  valuation,  but  is 
confirmatory  only  of  what  the  common  law  would  have 
directed,  namely,  that  the  rate  should  be  laid  equally  upon 
all  the  property  assessed.  If  the  legislature  had  intended 
to  have  exempted  the  tolls,  the  language  of  the  act  would 
have  been  similar  to  that  of  the  acto  for  making  the 
Leeds  and  lAverpool  canal,  whereby  the  tolls  were  ex- 
pressly exempted  from  the  payment  of  any  rates,  other 
than  such  as  the  land  which  should  be  used  for  the 
navigation  would  have  been  subject  to,  if  those  acts  had 
not  been  made.  Here  there  is  no  express  exemption  of 
that  kind,  and  therefore  the  Company  are  liable  to  be 
rated  according  to  the  improved  value  of  the  land  in  their 
hands,  by  the  addition  of  the  tolls,  on  the  same  principle 

(a)  Ante,  vol.  ii.  752  ;  and  the  cases  there  collected ;  1  B.  &  C  545. 
See  Rex  v.  Palmer,  ante,  vol.  ii.,  793  ;  1  B.  &  C.  546.  Res  v.  The 
Brighton  Gat  Company,  ante,  308 ;  5  B  &  C.  466. 
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that  a  pipe-way  or  way-leave  would  be  rateable  (a).     But         i836. 
it  18  submitted y  that  the  statute  31  Geo,  3,  is  susceptible     JT^^^^ 

...  .1.      .  /*•  ,  The  King 

<H  such  an  interpretation  as  will  give  enect  to  the  pro-  v. 

position  now  contended  for.    It  is  true,  that  by  that  act^  ,      ^® 
the  Company  are  to  be  rated  for  their  land  in  the  same  of 

proportion  as  other  lands,  and  '*  as  the  same  would  be  r^^  GkeIt 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity ;"  but  that  section  is  in  effect  repealed 
by  the  subsequent  act,  38  Geo.  3,  which  was  passed  for 
amending  and  enlarging  the  powers  of  the  preceding  act. 
and  which  enacts  that  the  Company  shall  be  rated  *'  in 
the  same  proportions  as  other  lands,  grounds,  and  build- 
ings, adjoining  or  lying  near  the  said  canal ;''  but  it  omits 
the  words  in  the  3 1  Geo.  3,  ''  as  the  same  would  be 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity. ''  Those  material  words  being  omitted 
in  the  latter  act,  the  first  is  to  be  construed  as  if  they  had 
also  been  struck  out  of  that,  and  then  it  may  be  fairly 
held  that  the  land  in  the  hands  of  the  Company,  is  rate- 
able according  to  the  improved  value  of  it  in  their  pos- 
session. The  language  of  the  act  is  certainly  to  be  taken 
most  strongly  against  the  Company,  who,  by  reason  of 
their  canal,  bring  a  greater  burden  on  the  parish,  than 
any  other  occujners  of  the  same  quantity  of  land  for 
ordinary  purposes.  Exemptions  of  this  kind  are  enti- 
tled to  no  favour,  and  upon  a  reasonable  interpretation 
of  both  acts,  there  is  nothing  to  prevent  the  Company 
from  being  rated  to  the  whole  extent  of  their  beneficial 
occupation. 

Batley,  J. — It  seems  to  me  that  this  case  is  perfectly 
clear,  and  is  decided  in  effect  by  Rex  v.  The  Grand 
Junction  Canal  Company  (6),  and  also  by  another  case 
determined  in  Trinity  term,  57  Geo.  3,  Rex  v.  St.  Mary's, 

(a)  See  Res  v.  The  Birmingham  Ga»-Light  Company ;  and  B£x  v.  The 
Brighton  Gas-Ught  Company, 
{b)  1  B.  &  A.  289. 


334  CASES  IN  THE  KING's  BENCH^ 

t826.        that  according  to  the  language  of  the  31  Geo.  3,  the  land 

The  Kino      ^^^  ^Y  ^^^  Worcester  and  Birmingham  Canal  Company 

v«  is  only  to  be  assessed  at  the  same  rate  as  the  adjacent  lands, 

I  no 

Inhabitants  ^^^  that  the  profits  from  the  tolls  are  not  to  be  incladed  in 
^^  the  rateable  value.    [He  was  stopped  by  the  Court]. 

The  Great. 

Campbell  and  Godson  (with  whom  was  W.  £.  TaufUon)j 
contri.  The  Worcester  and  Birmingham  Canal  Company 
are  liable  to  be  rated  for  so  much  of  the  canal  and  towing 
path  as  lies  within  the  parish  of  Saint  Peter  the  Great, 
towards  the  relief  of  the  poor  of  that  parish,  and  in  the 
assessment,  the  parish  have  a  right  to  include  such  a  por* 
tion  of  the  tolls  as  are  earned  by  the  passage  of  boats  over 
that  part  of  the  canal  situate  within  the  parish^  such  tolls 
being  in  the  nature  of  immediate  profits  derived  from  the 
land  ;  Rex  v.  Trent  and  Mersey  Canal  Company  (a) ;  and 
although  the  clauses  in  the  31  Geo.  Z,  and  38  Geo.  3,  res- 
pectively (referred  to  in  the  case)  provide^  that  the  Com- 
pany shall  be  rated  in  the  same  proportions  as  other  lands 
adjoining  are  rated^  yet  that  provision  does  not,  it  is  sub- 
mitted, exclude  the  tolls  from  the  rateable  valuation,  but  is 
confirmatory  only  of  what  the  common  law  would  have 
directed,  namely,  that  the  rate  should  be  laid  equally  upon 
all  the  property  assessed.  If  the  legislature  had  intended 
to  have  exempted  the  tolls,  the  language  of  the  act  would 
have  been  similar  to  that  of  the  acto  for  making  the 
Leeds  and  Liverpool  canal,  whereby  the  tolls  were  ex- 
pressly exempted  from  the  payment  of  any  rates,  other 
than  such  as  the  land  which  should  be  used  for  the 
navigation  would  have  been  subject  to,  if  those  acts  had 
not  been  made.  Here  there  is  no  express  exemption  of 
that  kind,  and  therefore  the  Company  are  liable  to  be 
rated  according  to  the  improved  value  of  the  land  in  their 
hands,  by  the  addition  of  the  tolls,  on  the  same  principle 

» 

(a)  Ante,  vol.  ii.  752  ;  and  the  cases  there  collected ;  1  B.  &  C.  545. 
See  Rex  v.  Palmer^  ante,  vol.  ii.,  793  ;  1  B.  &  C.  546.  Res  v.  Tkt 
Brighton  Gas  Company,  ante,  308 ;  5  B  &  C.  466. 
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that  a  pipe-way  or  way-leave  would  be  rateable  (a).     But         1S25. 
it  18  submittedy  that  the  statute  31  Geo.  3,  is  susceptible     ^"^^^^ 
of  such  an  interpretation  as  will  give  effect  to  the  pro-  v. 

position  now  contended  for.    It  is  true,  that  by  that  act^  ,      ^^ 
the  Company  are  to  be  rated  for  their  land  in  the  same  of 

proportion  as  other  lands,  and  '^  as  the  same  would  be  j^^  Gkeat 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity;"  but  that  section  is  in  effect  repealed 
by  the  subsequent  act,  38  Geo.  3,  which  was  passed  for 
amending  and  enlarging  the  powers  of  the  preceding  act, 
and  which  enacts  that  the  Company  shall  be  rated  "  in 
the  same  proportions  as  other  lands,  grounds,  and  build- 
ings, adjoining  or  lying  near  the  said  canal ;''  but  it  omits 
the  words  in  the  3 1  Geo.  3,  "  as  the  same  would  be 
rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity."  Those  material  words  being  omitted 
in  the  latter  act,  the  first  is  to  be  construed  as  if  they  had 
also  been  struck  out  of  that,  and  then  it  may  be  fairly 
held  that  the  land  in  the  hands  of  the  Company,  is  rate- 
able according  to  the  improved  value  of  it  in  their  pos- 
session. The  language  of  the  act  is  certainly  to  be  taken 
most  strongly  against  the  Company,  who,  by  reason  of 
their  canal,  bring  a  greater  burden  on  the  parish,  than 
any  other  occupiers  of  the  same  quantity  of  land  for 
ordinary  purposes.  Exemptions  of  this  kind  are  enti- 
tled to  no  favour,  and  upon  a  reasonable  interpretation 
of  both  acts,  there  is  nothing  to  prevent  the  Company 
from  being  rated  to  the  whole  extent  of  their  beneficial 
occupation. 

Batley,  J. — It  seems  to  me  that  this  case  is  perfectly 
clear,  and  is  decided  in  effect  by  Rex  v.  The  Grand 
Junction  Canal  Company  (6),  and  also  by  another  case 
determined  in  Trinity  term,  57  Geo.  3,  Rex  v.  St.  Mary's, 

(fl)  See  Res  v.  The  Birmingham  Gas-Light  Company ;  and  B^x  v.  The 
Brighton  Ga^Ught  Company, 
(h)  1  B.  &  A.  289. 
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1686.  Leicester  (a),  in  which  the  rateability  of  the  Dudley  Oaaal 
•Company  came  in  question.  There  is  no  doubt,  that 
unless  there  is  some  clause  of  exemption  in  the  act  of 

,     ^®  parliament^  land  taken  for  the  purposes  of  a  canal  mil  be 

of  rateable,  not  merely  as  land,  but  aci^ording  to  its  improved 

&r.  pETsii  .yg^l^e^  acquired  in  consequence  of  the  purpose  to  which  it 
is  applied.  But  inasmuch  as  canals  are  supposed  to  be  -of 
public  benefit,  there  are  in  many  canal  aots^-clauses intro- 
duced for  the  purpose  of  giving  exemption  fvom  vateabiUty, 
f«y  far  asthatthe  lands  taken  for  the  purpdse  of  a  canal  aie  to 
be  left  on  the  same  footing  on  'whiohthey  ivere  4t  tbe  time 
when  taken.  In  this  ease,  <the  first  act  i^  parliament  is 
the  31  Geo.  3^  and  it  is  conceded,  that  tbe  language  theve 
nsed,  is  not  fieurly  dirtinguishabie  from  the  language  of 
thestatute/in  Uie  case  of  Rex  v.  the  GrandJunaian  Canal 
Company^  But  it  is  insisted,  that  in  c^^nsequence  of  e 
variation  in  this  case  between  the  language  of -the  31  Geo. 
3,  and  the  38  Gw  3,  the  former  is  virtually  repealed,  and 
therefore,  that  the  proprietors  of  this  canal  are  liable  to  be 
rated  according  to  the  productive  value  of  the  canal.  The 
31  Geo*  3,  provides,  ''  that  the  Company  ^diall  be  rated  to 
all  parliamentary  «nd  pairochial  taxes  and  assessments  for 
and  in  respect  of  the  lands  and  grounds  to  be  purchased 
Sir  tdoea  by  them,  in  the  same  proportion  as  other  lands 
and  gfoands,  lying  near  the  same  are  or  shall  be  rated^ 
and  as  tie  same  lands  andgroiunds  would  be  rateable  in  case 
the  same,  were  the  property  of  individuals  in  their  natunU 
capaatyJ*  The  effect  of  that  clause  is  elearly  to  exempt 
the  lands  taken  by  the  Company  from  any  farther  increase 
of  rate,  in  consequence  of  any  increase  in  the  future 
value  of  the  lands,  by  being  applied  to  the  purposes  of  a 
oaaaL  If  when  the  legislature  passed  the  38  Geo.  3, 
they  had  intended  to  repeal  the  clause  alluded  to  in  the 
31  Geo.  3,  it  would  have  been  easy  so  to  have  done,  by 
introducing  a  clause  saying,  that  for  the  future,  the  lands 

(a)  Not  reported.     See  TUx  v.  The  Dm%  ComI  JNsv^tftiM  Cpm- 
fofiy.    Ante.  vol.  yii.  466. 
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taken  for  tlie  puipoaeB  of  tiie  canal,  should  be  rated 
accoiding  to  their  inipn>Yed  Talae.  Instead,  howerer,  of 
doing  that  whioh  is  argued  to  be  a  srirtual  repeal,  it  en- 
acts ''  that  the  Company  shall  be  rated  to  all  pariiamentaity 
and  pajpodiial  taxes^rates  and  asseesmettts^for  and  in  respeet 
of  the  lands  taken 'by  the  Company,  in 'the  same  proportions 
as  othw  lands,  grounds,  and  buildings  adjoining  or  lying 
near.the  said  canal,  are,  or  shi^  be  rated.''  Does  this 
lepeal  the  fonner  clause,  which  pkces  the  lands  on  the 
same  footing  with  other  lands  adjacent  ?  Certainly  not ; 
and  if  such  had  been  intended  to  be  4lie  effect  of  it, 
doabtless  we  should  hare  found  words  declaring,  ''that 
Ae  lands  to  be  taken  under  this  act  shall  be  liable  to  be 
rated  in  the  way  all  'Other  lands  are  rafleable,"  namely, 
aocording  to  their  improved  Talae.  fiuppose  the  words  in 
the  31  Gfo.  3,  ^and  as  the  same  lands  would  be  rateable 
in  case  ihe  same  were  the  property  of  individuals  in  their 
natural  capacity/'  (upon  which  so  much  reliance  is  {daced), 
had  been  omitted,  what  would  be  the  construction  to  be 
pat  upon  the  cjfause  in  which  they  are  found  ?  I  think  ex- 
actly the  same  as  if  they  had  never  been  inserted ;  for  I 
consider  those  words  merely  explanatory  of  the  preceding 
enactment.  Could  any  thing  be  so  absurd  as  to  introduce 
iarto  an  act  of  paiUament,  a  provision  for  a  purpose  whidi 
tjbe  common  law  itself  would  effect ;  for  to  that  extent  must 
the  argument  go,  if  it  has  any  validity,  widi  a  view  of 
shewing  that  in  this  instance,  the  subsequent  has  the 
effisct  of  repealing  the  prior,  act  of  pariiament.  But  the 
latter  part  of  the  same  clause  in  this  act,  (which  has  not 
been  so  particulariy  brought  under  our  notice),  seems  to 
me  to  f>ut  this  matter  beyond  all  possibility  of  doubt,  by 
shewing  what  must  have  been  the  intention  of  the  legis- 
lature in  passing  the  38  Geo.  3.  Thai  clause  gives  power 
to  the  danal  Company  to  make  iq>ecific  bargains  for  the 
purchase  of  lands  exempt  from  rates,  and  to  ffhift  tfie 
rates  from  lands  taken  by  ttie  Company,  and  to  plaoe  them 
upon  certain  other  lands  in  the  hands  of  individual  pro- 
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1826.         prietors.     What  is  the  consequence  of  such  provision  ? 
TheKuig      ^^y>  ^^^^  ^^®  lands  which  the  Company  so  take,  are  to 

V.  be  exempted  in  toto,  whilst  those  in  the  hands  of  in- 

The 
I  NHABiTANTs   individuals,  are  to  be  burthened  as  before.    Can  it  then  be 

of  doubted,  that  the  ralue  of  the  land  at  the  time  of  such 

St«  Peter 

The  Great,  sale,  must  remain  the  rateable  value  ?  The  words  of  the 
clause  are : — *'  It  shall  be  lawful  for  the  Company  to  agr«e 
with  any  owner  or  owners  of  any  lands  or  hereditaments 
of  sufficient  yearly  value,  adjoining  or  lying  near  to  the 
lands  or  hereditaments  to  be  purchased  or  taken  for  the 
purpose  of  the  said  navigation,  for  an  exemption  from  all 
rates  and  taxes  in  respect  of  such  last  mentioned  lands 
and  hereditaments,  and  for  charging  the  same  upon  the 
adjoining  lands  and  hereditaments  of  such  person  or  per- 
sons, and  in  all  such  cases,  all  the  parochial  and  other 
taxes,  rates,  charges,  and  assessments,  which  might  be 
thereafter  charged  upon  or  payable  in  respect  of  the  lands 
or  hereditaments  to  be  so  purchased  or  taken  for  the 
purposes  of  the  said  navigation,  shall  be  rated  and 
charged  upon  such  adjoining  lands,  and  upon  the  owners 
and  occupiers  thereof;  and  the  lands  and  hereditaments 
to  be  purchased  for  the  purpose  of  the  said  navigation, 
shall  be  exempted  and  discharged  therefrom."  That 
clause,  it  seems  to  me,  explains  the  principle  on  which  the 
Court  is  to  decide  this  case,  and  shews  that  the  meaning 
of  the  38  Geo.  3,  was  not  to  repeal  the  31  Geo.  3,  but  to 
re-enact  what  the  31  Geo.  3,  had  previously  enacted, 
merely  omitting  the  unnecessary  explanation  which  the 
31  Geo.  3,  had  contained,  but  to  make  an  additional 
provision  in  support  of  the  original  exemption,  which  the 
31  Geo.  3,  had  enacted.  For  these  reasons,  I  am  of 
opinion,  that  the  sessions  have  put  the  right  construction 
upon  these  acts  of  parliament,  and  that  the  Company  are 
liable  to  be  rated  only  according  to  the  value  of  the  land, 
in  its  character  of  land,  and  that  the  profits  derived  from 
the  tolls,  are  not  to  be  included  in  the  rateable  value. 
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HoLROTD,  J.      I  am  of  the  same  opinion.     I  think        1826. 
that  the  first  part  of  the  clause  in  the  31  Geo.  3,  is  to     't^T'v^ 

receive  the  same  construction,  as  if  the  latter  part  had  v. 

'    .  The 

been  altogether  omitted.     If  that  be  so»  then  the  omission  inhabitants 

of  those  words  in  the  38  Geo.  3.  can  have  no  effect  upon     ^    ^f 

St>  Pater 

the  clause  in  the  first  act,  and  the  same  construction  must  The  Great. 
be  given  to  both.  But  I  think  the  additional  clause 
pointed  out  by  my  brother  Bayley,  in  38  Geo.  3,  is  quite 
decisive  to  shew  that  the  legislature  meant  to  exempt  the 
lands  used  by  the  Company  from  any  additional  rateability 
in  consequence  of  the  profit  derived  fi'om  the  tolls. 

LiTTLEDALE,  J.,  concurrcd. 

Order  of  Sessions  confirmed  (a). 

(a)  The  like  decision  took  place  in  another  case  reserved  by  the 
sessions  upon  a  rate  made  upon  the  Company,  "  for  lands  for  wharfs, 
basin,  warehouses,  engine-house,  lock-house,  gardens,  and  premises,  and 
for  tolls  and  profits  arising  therefrom,'^  for  the  relief  of  the  poor  of  the 
same  parish,  in  the  CowUy  of  Worcetter.  In  this  assessment  the  Com- 
pany had  been  rated  at  the  sum  of  11/.  4f.  5d.,  which  the  sessions 
reduced  to  the  sum  of  14«.  0^. 


Fridm 

Collins  v.  Lightfoot.  26M  may. 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  ^  J^^°^  ^^ 
why  the  bail  bond  given  in  this  case  should  not  be  given  foMhe  pay-*^ 
up  to  be  cancelled,  upon  the  defendant's  filing:  common  *°®"*  ^V*^  ***' 

,    .,       mi.         /r»  ■!     •  1       •         .        1  nuity,  who 

bail.    The  affidavit  stated,  that  in  the  year  1820,  the  has  been  dis- 

defendant  was  discharged  under  the  act  for  the  relief  of  ^^^^uf^t 

insolvent  debtors;  that  his  schedule  contained  an  entry  of  Act,  cannot  be 

the  sum  of  1167/.,  being  the  consideration  money  men-  JJ^h^ndXr 

tioned  in  a  certain  indenture,  dated  5th  October,  1810,  ^u^e^  of  the 

by  which  one  E.  M.,  granted  an  annuity  to  the  plain-  ^^  fince 

tiff,    and   the   principal    sum    mentioned   in    a   certain  *»"  discharge. 
bond,  by  which  defendant  became  bound  with  the  said 
E.  M.f  for  the  payment  of  such  annuity ;    that  notice 
of  defendant's  discharge  was  duly  served   upon  plain* 


J 


Collins 
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1826.        tiff;    that    defendant  was   duly   discharged;   and   that 
afterwards  defendant  was  arrested   by  plaintiff   for  the 
vf^      amount  of  four  years'  arrears  of  the  annuity,  Which  had 
LicHTFooT.     become  due  since  defendant's  discharge* 

Hutehinson  shewed  canie;    The  defendant  was-  oterdty 
a  surety;  he  was  no  party  to  the  annuity  deed ;  he'onl^ 
joined  in  the  bond  as  a  surety.    He  wsb,  therefore;  not 
released  from  his  liability  by  his  discharge  under  the 
insc^ent  act,  1  Geo.  4,  c.  119|  because  s.  10  of  that  ao€ 
applies  to  principals  only,  and  not  to  sureties «   That  see^ 
tion  provides,  ''  that  all  and  every  creditor  or  creditors  of 
any  such  prisoner,  for  any  sum  and  sums  of  money  pay- 
able by  way  of  annuity  or  otherwise,  at  any  future  time  or 
times,  by  virtue  of  any  bond,  covenant,  or  other  securities 
of  any  nature  whatsoever,  may  be,  and  shall  be  entitled  to 
receive  a  dividend  or  dividends  of  the  estate  of  such  pri- 
soner, in  such  manner,  and  upon  such  terms  and  con* 
ditions/  as  such  creditor  would  have  been  ientitiied  unto/ 
by  the  laws  now  in  force,  if  such  prisoner  had  become' 
bankrupt :  the  amount  upon  which  such  dividend  shall  be 
calculated,  and  the  terms-afid'-conditions  on  which  the 
same  shall  be  received,  being  first  settled  by  the  said 
court;  and  without  prejudice  in  future  to  their  respective 
securities,  otherwise  than  as  the  same  would  have  been 
afiected  by  a  proof  made  in  respect  thereof  by  a'  creditor 
under  a  commission  of  bankrupt,  and  a  certificate  obtained' 
by  the  bankrupt  under  such  commission/'    Now  that 
clearly  applies  to  principals  only.    The  defendant 'being* 
only  a  surety,  the  bond  could  not  be  enforced  against  him 
until  the  principal  had  made  default;    add  therefore, 
secticto  28  of  the  act,  does  not  apply  either:  for  that  only 
enacts,  "  that  after' the  said  Court  shall  have  decUMd  tiny 
prisoner  to  be  entitled  to  the  benefit  of  Uiis  act,   aat 
aforesaid,  no  writ  of  fieri  fecias  shall  issue  onany  judgmenif 
before  then  obtained  against  such  prisoner,  for  any  debt 
contracted,  or  cause  of  actiott  arising,  before  the  time  of 
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the  commenoeiiiezit  of  anch  aetiud  custody  as  aforeMid/' 
Neither  does  the  subsequent  act  of  3  Geo.  4,c.  123,  s.  13,      Collhts 
vary  the  case,  for  that  only  enacts,  ''  that  any  prisoner  v, 

who  shall  have  been  or  shall  be  declared  entitled  to  the 
benefit  of  the  said  recited  act/'  the  1  Geo.  4,  c.  119^  "  and 
who  shall  have  obtained  or  shall  obtain  a  discharge  under 
the  said  act,  shall  be  dischaig^  against  every  creditor  for 
any  sum  of  money,  payable  at  any  future  time  or  timcH, 
who  shall,  under  the.  said  recited  act,  have  become  entitled 
to  a  dividend  of  the  estate  of  such  prisonier,  in  respect  to 
any  debt  or  claim  so  growing  due  and  payable,  and  which 
shall  not  be  due  or  payable  at  or  before  the  time  of  such 
prisoner  obtaining  his  discharge,  in  like  manner,  to  all  in- 
tents and  purposes  as  if  such  debt  or  claim  were  payable 
presently,  and  not  at  a  future  day/'    The  case  of  M*Dougal 
V.  Paton{a),  is  inapplicable  to  the  present,  for  there  it 
was  only  held,  that  a  person  could  not  be  considered  as 
sarety,  or  liable  for  the  debt  of  a  bankrupt,  within  the 
meaning  of  the  words  of  the  49  Geo.  3,  c.  121,  s.  8,  unless 
soch  debt  existed,  as  a  debt,  at  the  time  of  the  issuing  of 
the  commission :  and  in  Baxter  v.  Nichob  (6),  though  the 
party  arrested  was  held  to  be  discharged  by  the  bank- 
ruptcy and  certificate,  it  was  upon  the  ground  that  he 
must  be  considered  as  a  principal. 

D.  Pollock,  contra,  was  stopped  by  the  Court. 

Abbott,  C.  J.' — As  the  bond  in  question  is  not  pro- 
duced before  us,  we  must  of  course  assume  that  it  is  in 
the  coomion  form,  and  that  it  contained  nothing  particular 
to  shew  which  of  the  parties  was  the  principal,  and  which 
the  surety.  If  so,  the  plaintiff  was  a  creditor  of  the 
defendant's,  within  the  language  and  meaning  of  the 
1  Geo.  4,  c.  119,  s.  10,  at  the  time  of  his  discharge, 
and  the  money  for  which  he  is  now  suing,  was  money 
payable  by  way  of  annuity  at  a  future  time  by  virtue  of 
the  bond,    and  consequently,  it   seems  to  me  that  the 

(a)  2  J.  B.  Moore,  644.  (6)  4  Taunt.  90. 
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1826.        defendant  is  protected  from  arrest  under  the  statute.   This 
Q^^^^^      rule,  therefore,  must  be  made  absolute. 


V. 
LiGHTFOOT. 


The  other  Judges  concurred. 

Rule  absolute. 


FridiWf 

26th  Mmf.  DoK  on  the  demise  of  Warren  v.  Roe. 

Adeclara-     R.  V.  RICHARDS  moved  for  judgment  against  the 

tion  in  eject-  ,    .  tt-       /y%  i     •  i    i  /•    i       i 

ment  was  left   casual  ejector.     His  affidavit  stated  that  a  copy  of  the  de- 
at  the  house  of  claration  had  been  left  at  the  house  of  the  tenant  in  posses- 

the  tenant  m        .  ^ 

^ssession,  on  sion,  On  Saturday  20th  May^  and  that  the  tenant  had 

receivea'bv      subsequently  to  the  essoin  day  of  this  term,  acknowledged 
him  on  the       that  he  received  the  copy  of  the  declaration  on  Sunday, 

Sunday^hefore  ^^^^  ^^Ift  ^^  ^^J  before  the  essoin  day. 
the  essoin 
day :— "Held, 

that  this  was         HoLROTD|  J.,  the  Only  Judge  in  Court.    This  is  not  a 
service  of  ^^  service.    The  29  Car.  2,  c.  7,  s.  6,  enacts,  that 

procett  on  a       ^      ^  »  »  >  * 

5icm2ay,  within  service  of  any  process  on  a  Sunday  shall  be  void ;  and  I 

c.  7  8.  e^and  ^^^^  ^  declaration  is  process  within  the  meaning  of  that 
void.  statute.      The  Master  informs  me  that  he  has  a  MS.  note 

of  a  case  in  which  I,  myself,  made  a  similar  application 
to  the  Court,  and  was  refused.  It  has  been  held  that 
service  of  notice  of  plea  filed  on  a  Sunday  is  void  by  con- 
struction of  the  statute;  Roberts  v.  Monkhouse  {a) ;  and 
k  fortiori  I  should  say  that  service  of  a  copy  of  a  declara- 
tion on  that  day  is  bad  also.  Then  if  such  service  on  the 
tenant  by  the  lessor  of  the  plaintiff  would  be  bad,  the 
mere  circumstance  of  the  declaration  reaching  the  hands 
of  the  tenant  by  means  of  a  third  person  on  the  Sunday, 
having  been  left  on  the  premises  the  day  before,  cannot 
alter  the  case,  for  the  real  time  of  the  service  is  the  time 
when  the  tenant  receives  the  declaration. 


Rule  refused. 

(a)  8  East,  547. 
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1826. 

Elmore  v.  Kingscotb.  27M  May. 

Assumpsit  for  goods  sold  and  delivered,  with  a  count     A  note  in 
on  the  quantam  valebant.    Plea,  non-assumpsit,  and  issue  ^^^^  %^ 
thereon.     At  the  trial  before  Abbott,  C.  J.,  at  the  ad-  the  purchase 
joumed  Middlesex  Sittings  after  last  term,  the  case  was  goods,  must 
this : — ^The  action  was  brought  to  recover  the  sum  of  two  *|?^  ***®  jPT^ 
hundred  guineas,  the  price  of  a  horse,  alleged  to  have  been  or  it  will  not 
purchased  by  the  defendant  of  the  plaintiff.     It  appeared  "^^^f^^^f 'Se 
that  on  the  13th  of  June,  the   parties   entered  into  a  29  Car.  2,  c. 
verbal  agreement  for  the  purchase  and  sale  of  the  horse,  ^'  **  ^^* 
warranted  five  years  old,  for  two  hundred  guineas ;  and 
the  following  letter  from  the  defendant  to  the  plaintiff  was 
produced : — "  June  18th.     Mr.  Kingscote  begs  to  inform 
Mr.  Elmore,  that  if  the  horse  can  be  proved  to  be  five 
years  old  on  the  13th  of  this  month,  in  a  perfectly  satis- 
factory manner,  of  course  he  shall  be  most  happy  to  take 
him ;  and  if  not  most  clearly  proved,  Mr.  K,  will  most 
decidedly  have  nothing  to  do  with  him.''    The  question 
was,  whether  this  letter  constituted  a  sufficient  note  or 
memorandum  in  writing  of  the  bargain,  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Frauds ;  and  the 
Lord   Chief  Justice  being  of  opinion  that  it  did  not, 
directed  a  nonsuit,  but  gave  the  plaintiff  liberty  to  move  to 
enter  a  verdict  for  him. 

Scarlett  now  moved  accordingly.  The  defendant's 
letter  was  clearly  an  acknowledgment  that  he  had  pur- 
chased the  horse  on  the  13th  of  June  :  and,  therefore,  it 
.was  a  note  or  memorandum  in  writing  of  a  bargain  for  the 
purchase  and  sale  of  a  horse.  It  did  not,  indeed,  make 
any  mention  of  the  price,  but  that  was  immaterial ;  for  the 
plaintiff  was  at  liberty  to  prove  the  value  of  the  horse  by 
paiol  evidence,  and  having  done  so,  might  have  recovered 
the  amount  upon  the  count  for  the  quantum  valebant. 
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Abbott,  C.  J. — There  must  be  a  note  in  writing  of  the 
bargain ;  that  is,  of  the  whole  bargain ;  and  the  price  is  a 
▼ery  material  part  of  the  bargain.  This  letter  makes  no 
mention  of  the  price,  and,  therefore,  it  is  not  a  note  of  the 
bargain.  If  we  were  to  allow  the  plaintiff  in  such  cases  to 
prove  the  price  agreed  upon  by  parol  evidence,  we  shonM 
be  letting  in  macb  of  that  very  mischief  which  it  was  the 
object  of  the  statute  to  shut  out.  I  am,  therefore,  still  of 
opinion,  that  the  nonsuit  in  this  case  was  right. 


The  other  Judges  concurred. 


Rule  refused. 


1826. 

Sa/tinfay, 

27th  May. 

Eyidence 
in  support  of 
an  informa- 
tion before  a 
magistrate 
under  the 
Game  Laws, 
cannot  be  re- 
ceived in  the 
absence  pf  the 
defendant,  at 
least,  where 
he  has  not 
been  |)erf09>- 
alfy  sum- 
moned to  ap- 
pear to  the 
information. 

Qiutre, 
whether,  in 
such  case,  an 
attorney  is  by 
law  entitled  to 
be  present, 
ana  to  act  for 
tbe  defendant, 
before  the  ma- 
gistrate. 


The  Kino  t;.  The  Bev.  John  Commins. 

X  HIS  was  a  rule  calling  upon  the  defendant,  a  justice 
of  the  peace,  to  shew  cause  why  a  criminal  inforination 
should  not  be  filed  against  him,  for  illegally  and  cor- 
ruptly cotivicting  one  William  Crudge,  in  a  penalty  of 
20/.,  upon  an  information  laid  against  him  under  the 
Game  Laws. 

The  affidavits  upon  which  the  rule  was  obtained,  stated, 
that  the  prosecutor  had  not  been  duly  summoned  to  ap- 
pear before  the  defendant,  to  answer  the  information  laid 
against  him,  inasmuch  as  no  summons  for  that  purpose 
had  been  personally  served  upon  him ;  that  the  defeudanty 
nevertheless,  proceeded  to  examine  witnesses  in  support  of 
the  information,  in  the  absence  of  the  prosecutor ;  that  an 
attorney,  employed  by  the  prosecutor,  attended  on  his  be- 
half at  the  bearing  of  the  information,  but  was  prevented 
by  the  defendant  from  cross-examining  the  witnesscB 
called  in  support  of  the  information;  and  that  the  de- 
Jendant,  after  hearing  the  witnesses,  convicted  the  prose- 
cutor in  a  penalty  of  20/.,  at  the  same  time  declaring,  diat 
if  an  attorney  liad  not  attended  on  his  behalf,  he  should 
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have  fined  him  o^ly  10/.,  instead  of  30/.    The  affidavits  in 

answer  to  the  rule,  admitted  that  the  summons  to  appear    i^Tking 

before  the  defendant  ^jras  not  personally  seived  uppn  the  v. 

prosecutor,  but  stated,  facts  from  which  it  was  clear  that 

the  prosecutor  knew  that  saeh  a  summons  had  issfied. 

They  also  admitted,  that  the  witnesses  bad  been  examined 

in  the  absence  of  the  prosecutor,  aqd  that  bis  attorney 

had  been   prevented    cross-examining  them;    but  they 

stated,  that  the  former  was  a  common  and  ordinary  course 

on  sueh  ocoasions,  and  thai  the  cross-examination  so  pre- 

raited,  was  upon  an  immaterial  and  irrelevant  matter. 

They  also  admitted  the  declaration  with  respect  to  the 

amount  of  the  fine,  but  denied  that  the  defendant  had  any 

malieioas  or  corrupt  motive  against  the  prosecutor  in  the 

tranqaotioa. 

Cop/ey,  A.  G.,  and  Coleridge,  were  heard  in  shewing  cause 
against,  and  Scarlett,  and  Chitiy,  in  support  of  the  rule. 

Abbott,  C.  J. — Looking  at  the  affidavits  on  both 
sides,  they  do  not  appear  to  me  to  furnish  such  evidence 
of  malicious  or  corrupt  motives  on  the  part  of  the  de- 
fendant, or  of  actual  injustice  worked  to  the  prosecutor, 
as  to  call  upon  us  tp  make  this  rule  absolute ;  but  there 
does  appear  to  have  been  so  much  impropriety  in  the  de- 
fendant's conduct,  that  the  prosecutor  might  fairly  be  in- 
duced to  think  that  he  had  good  grounds  for  making  this 
application  :  and  therefore,  though  the  rule  must  be  dis- 
eharged,  I  think  it  must  be  upon  payment  of  the  costs  by 
the  defendant  It  is  admitted  that  the  snipmons  was  not 
personally  served,  whi^h  is  clearly  irregular ;  for  we  have 
recently  decided,  that  the  record  of  a  conviction  by  de- 
fault, upon  the  6  Ann-  c.  14,  must  shew  that  the  de- 
fendant has  been  personally  summoned  to  appear  to  the 
iofisffmation  (a)«  It  seeqm  clear,  however,  that  the  prose- 
cutor knew  of  the  sununons  having  been  taken  out  against 

(a)  Ifex  V.  HMp  ftnte,  toL  vi.,     2d  edit,  hy  Dowli&g,  133,  et  seq. 
Bi.    See  Paley  on  CottyictioM, 
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1826-  him ;  and  therefore,  though  he  was  not  personally  served 
The  Kino  with  it,  he  has  not  sustained  any  injury,  for  he  might 
have  appeared  if  he  had  thought  proper.  Whether  the 
defendant  was  or  was  not  bound,  in  point  of  law,  to  permit 
the  prosecutor's  attorney  to  be  present,  and  to  act-for  him, 
I  will  not  upon  the  present  occasion  pretend  to  decide;  it 
is  a  very  important  question,  and  whenever  it  is  regularly 
brought  before  me^  I  shall^ve  it  that  grave  consideration 
which  it  deserves^  (ff) ;  but  having  permitted  him  to  be 
present^  and  to  act,  the  defendant  was  wrong  in  interrupt- 
ing him,  even  though  the  interruption  might  be  immate- 
rial. In  making  the  declaration  which  it  is  admitted  he 
made,  respecting  the  amount  of  the  fine,  the  defendant 
acted,  to  say  the  least,  very  indiscreetly  and  unadvisedly, 
and  I  much  disapprove  of  his  conduct  in  that  reject. 
Upon  the  whole,  though  I  consider  the  defendant's  con- 
duct to  have  been  extremely  improper,  still,  as  I  do  not 
see  sufficient  proof  of  malice  or  corruption,  I  think  the 
justice  of  the  case  will  be  satisfied  by  discharging  the  rale, 
upon  payment  of  the  costs  by  the  defendant. 

Batley,  J. — I  am  of  the  same  opinion.  I  will  merely 
add,  that  there  seems  to  be  a  general,  but  erroneous  prac- 
tice among  justices  of  the  peace,  of  taking  evidence  in 
cases  like  the  present,  in  the  absence  of  the  party  accused ; 
as  was  done  in  the  present  case.  It  is  a  highly  irregular 
and  improper  course,  and  it  must  be  corrected. 

Abbott,  C.  J« — I  had  intended  to  make  the  same  re- 
mark. It  is  quite  necessary  that  such  an- irregularity 
should  be  altered.  It.  is  a  most  imprc^r  practice,  and  I 
trust  it  will  be  abandoned  for  the  future* 

The  other  Judges  concurred. 

Rule  discharged,  upon  payment  of  costs 
by  the  defendant. 

(a)    Cm  v.  Colavlge.     Ante,      on  Convictions,  2d  edit,  by  Dow- 
vol.  ii.,  8tf.   1  B.  fc  C.  37.    Paley      ling,  27,  n.  (1). 
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1826. 
Saturday^ 

Thorpe  v.  Coombs.  2m  Hay. 

Assumpsit  on  a  promisBory  note,  made  by  the  de*      Where  a 
fendant  in  the  year  1810,  **  payable  two  years  after  de-  Jotowas made 
mand/*    Pleas,  1,  Non-assumpsit ;  2;The  Stotute  of  limi-  payable  <<  two 
tations.     At  the  trial  before  Abbott,  C.  J.,  at  the  London  demand:''— 
sittings  after  last  term,  it  appeared  that  the  note  was  pre-  Held,  that  the 
sented  to  the  defendant,  and  payment  demanded  for  the  miutions  did 
first  time,  on  the  18th  June,  1823.     The  defendant  said  ^^""^e 
something  about  interest  due  on  the  note,  and  promised  that  two  yean  after 
he  would  write  to  his  sister,  tlie  plaintiff's  wife,  about  it  elaps!^. 
Other  applications  were  made  to  the  defendant  before 
action  brought  for  payment  of  the  note,    but  without 
ruccess.     The  action  was  commenced  in  Michaelmas  term 
last.    The  jury,   under  the  learned  Judge's  directions, 
found  for  the  plaintiff. 

Scarlett  now  moved  to  enter  a  nonsuit,  on  the  ground 
that  the  Statute  of  Limitations  was  a  bar  to  the  action, 
inasmuch  as  it  must  be  presumed  after  the  lapse  of  thirteen 
years,  thatpayment  of  the  note  had  been  before  demanded, 
and  the  amount  paid.  He  cited  Holmes  v.  Kerrison  (a), 
and  Christie  v.  Tonseck  (&). 

Batlby,  J. — I  am  clearly  of  opinion  that  the  Statute  of 
lainitations  did  not  begin  to  ran  until  two  years  after  demand 
of  payment  of  this  note  had  been  made.  Here  the  cause  of 
action  did  not  arise  unt'd  the  two  years  after  demand  had 
elapsed,  and  consequently,  the  statute  affords  the  defendant 
DO  protection.  But  after  the  evidence  given  in  this  case, 
there  could  be  no  ground  for  the  jury  to  presume  that  there 
had  been  previous  payment  or  satisfaction  of  the  note. 

The  other  Judges  concurred^ 

Rule  refused. 

(a)  a  Taunt.  323.  Sir  J.  MaiufUld  cited  from  MS, 

lb)  M.  T.    52   Geo.   3,    Cor.      Selw.  N.P.  126,  ed.  3. 
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1826. 
Thursday, 

'jr.T^r'  Dob  on  the  demise  of  Oarnons  v.  Knight. 

of  IdeS^^'''  JSjECTMENT  for  certain  lands  ftnd  premises  situate  in 
signed  it/  the  county  of  Flini.  Plea,  not  guilty.  At  the  trial,  be- 
declared'in  ^^^^  Garrow,  B.,  at  the  Staffordshire  summer  assizes, 
the  presence  1825,  the  case  was  this.  Garnons,  the  lessor  of  the 
ing  witness,  plaintiff,  claimed  title  to  the  estate  in  question,  as  the 
^red  it^^^  h*  ^^^g^S^  of  ^  Mr.  Wynne,  a  respectable  attorney,  re- 
act and  deed;  siding  at  Mold,  in  the  county  of  Hint.  Wynne  had  been 
hisownVos^  for  many  years  concerned  for  Garnons,  as  his  attorney/ 
session:—  and  in  that  character  had,  in  the  year  1814,  sold  an  estate 
deed 'was  ef-  ^^^  ^^^^^  ^^^  purchase-money  for  which  he  had  received, 
fectual  from  but  not  paid  over.     Garnons  lived  about  three  miles  from 

the  moment  of  .         .  •  #• 

its  execution,  Mold.  Wyftne  lived  in  Mold,  and  a  sister  and  a  niece  of 
ywm>  deU^  ^'®  ^ved  in  a  house  adjoining  to  his  own.  In  the  evening 
▼eryofitto  of  the  12th  of  April,  1820,  Wynne  called  at  his  sister's 
or  tosmy  per-  ^0^^'  &^  &  ^ioae  when  he  knew  his  niece  only  .was  at 
son  for  his  home,  and  produced  a  parchment,  which  he  requested  his 
The  grantor  niece  to  witness.  He  laid  the  parchment  on  the  table, 
HverS^^^  ^^  fligfned  his  name  to  it,  placed  his  finger  on  the  seal,  say- 
deed  to  a         ing,   ''  I  deliver  this  as  my  act  and  deed,"   and   then 

for  the  use  of  ^^^^^^  ^^  parchment  over  to  his  niece,  who  signed  her 

the  grantee,  name  to  it ;  and  he  then  put  it  into  his  pocket,  and  went 

renounce  all  c^way.     In  April,  1820,  but  whether  before  or  after  the 

contool  over  execution  of  the  deed  above-mentioned  did  not  distinctly 

person  was  appear,  Wynne  called  upon  nis  sister,  and  gave  her  a 

of  the  m^tw,  ^^^^  P^P®'  parcel*  saying,  "  Here,  Bess,  keep  this:  it 
nor  did  the  belongs  to  Mr.  Garnons.''  A  few  days  afterwards,  he 
receive  or^^'  again  called  upon  his  sister,  when  he  asked  her  for  the 
know  of  the      parcel,  which  she  returned  to  him.    On  some  subsequent 

existence  of  * 

the  deed,  till     day,  not  exceeding  the  16th  of  April,  Wynne  again  called 

ofSe^n^  upon  his  sister,  and  gave  her  a  parcel  similar  in  general 
or:— Held,  appearance,  but  somewhat  smaller  an  bulk,  lo  the  former, 
wif?ffect3  »*y*«8'  "Here;  put  this  by.-  In  August,  1820,  Wynne 
from  the  mo-  died;  and  after  his  ftmeral,  his  sister  delivered  up  the 
delivery.  parcel  to  a  Mr.  Barker,  in  the  same  state  as  she  had  fe- 


Dob 

V. 

Kkioht. 


TRllflTT   T£ai|^^    S£VBNTH   GEO.  IV.  340 

oeired  it.  It  was  seated,  but  not  directed ;  and  upon  re-  1826. 
moting  the  brown  envdope,  a  white  one  appeared,  upon 
which  was  written,  in  Wynn£%  handwriting,  '^Richard 
Garmn$f  Esq./'  and  it  contained  the  deed  wUoh  was 
witnessed  by  Wynme^^  nieoe,  being  a  mortage  ftom 
Wytme  to  G^rmmi^  for  10|000/.  This  pared  also  eon^- 
tained  a  paper,  folded  Ike  a  letter,  and  directed,  in 
Wjfnne*%  handwrithigi  to  Garmam,  in  which  there  was  a 
siatraieni  of  aaconnts  between  them,  which  stated  that 
lOfiOOl.,  part  of  the  baltace  dne  firom  Wjfwm  to  GomcMu, 
was  secored  t^  a  mortgage.  The  mortgage^ed  was  a 
outftgage  of  all  TFjmnd's  real  estates,  and  was  then  de- 
lira^  up  to  Garfiofis.  At  the  same  time  Wynne's  wiU 
was  produced  and  read,  by  which  he  devised  the  whole  of 
his  property  to  the  defendant,  Mr.  Knight,  for  the  benefit 
of  his  creditots;  and  with  the  will  there  was  a  paper  con* 
taiaing  a  statement  of  Wynne^s  assda'and  debts,  and 
among  the  latter,  was  one  of  10,000/.  to  Gamans,  stated 
to  be  secured  by  mortgi^.  Some  years  before  this,  in 
1814,  Wynne  called  upon  Barker,  who  was  his  Mtimate 
friend,  and  told  him  that  he  had  received  26,000/.  on  ao- 
ooaat  of  Garnonsf  and  that  he  still  owed  Garmms  ap* 
wards  of  13,000/. ;  and  requested  Barker  to  see  Gamont, 
and  explain  the  circnmstances.  Upon  farmer's  consent* 
ii^  to  do  so,  Wynne  gave  him  a  written  stateiHent  of  his 
property,  by  which  it  ai^>eared,  that  after  paying  all  his 
debts,  induding  that  of  13,000/.  to  Gamans,  there  would 
be  a  large  suqpluS.  Barker  saw  Garnorn,  and  by  Wynne\ 
dedre,  told  him,  that  though  he,  Wynne,  could  not  pay 
kim  at  that  time,  he  would  take  cate  to  make  hiin  per- 
feedy  secure ;  u^  whieh  Garmons  desired  Backer  to  tell 
Wynne,  that  he  would  not  distress  or  expose  him,  but  that 
he  rdied  upon  his  providing  him  with  security  for  the 
money  he  owed  him:  and  this  was  communicated  to 
Wynnie^  who  expressed  himsdf  as  very  grateful,  and  re* 
peated  that  he  would  take  cafe  and  make  Gamons  per- 
fectly secure.    This  was  the  plaintiff's  case,  and  therer 


350  CASES   IN   THE    KING's    BENCH, 

1826.        upon  it  was  contended,  on  tbe  part  off  the  defendant,  that 
^^0*^'       ^^  interest  passed  to  Gamons  by  the  mortgage-deed ;  first, 
V-  because  there  had  been  no  sufficient  delivery  of  it,  either 

to  the  mortgagee,  or  to  any  person  on  his  behalf;  and 
second,  because  the  deed  was  a  Toluntary  conyeyance, 
and  fraudulent  and  void,  either  as  against  the  creditors  oi 
the  grantor,  under  the  statute  13  EUz.,  c.  6,  or  as  against 
the  defendant  as  a  purchaser,  which  he  would  be  proved 
to  be,  under  the  statute  27  £&.,  c.  4.  The  learned 
Judge  overruled  the  objections,  but  reserved  the  points, 
and  the  defendant  then  proved  the  following  case.  In 
May,  1820,  Wynne,  being  indebted  to  the  defendant, 
gave  him  a  bond  and  mortgage  upon  his  real  estates  as  a 
security ;  and  by  his  will  devised  to  him  all  his  estates,  in 
trust,  to  sell  them,  and  divide  the  proceeds  among  his 
creditors.  Shortly  before  this,  in  Aprils  1820,  Wynne  pro- 
cured a  skin  of  parchment  with  a  12/.  stamp,  and  for  two 
or  three  days  afterwards  remained  shut  up  alone  in  his  pri- 
vate room;  locking  the  door  whenever  he  had  occasion  to 
leave  it.  One  day,  a  clerk  entered  the  room,  and  ob- 
served that  Wynne  was  writing  upon  a  parchment.  No 
draft  of  the  mortgage  was  prepared  in  the  office,  nor  did 
Wynne  ever  mention  any  such  thing.  The  whole  of  the 
deed  was  in  the  handwriting  of  Wynne.  He  had  three 
clerks,  and  in  the  ordinary  course  of  business,  such  a  deed 
would  have  been  prepared  and  executed  in  the  office,  and 
witnessed  by  the  clerks.  The  learned  Judge  left  it  to  the 
jury  to  say,  first,  whether  the  mortgage-deed  to  the  lessor 
of  the  plaintiff*,  Gamons,  was  duly  executed  by  Wynne : 
and,  if  so,  second,  whether  the  delivery  of  it  by  Wynne  to 
his  sister,  was  a  good  delivery.  His  Lordship  added,  that 
if  the  deed,  after  it  had  been  formally  executed,  had  been 
delivered  by  Wynne  to  any  friend  or  agent  of  GamonSf' 
that,  in  his  opinion,  would  have  been  a  good  delivery,  and 
would  have  vested  in  Garntmi  the  interest  intended  to  be 
passed  by  the  deed;  and  that  the  question,  therefore, 
waS|  whether  Wynne  delivered  the  deed  to  his  sister. 
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intending  to  part  with  the  power  and  control  oyer  it,  and 
for  the  benefit  of  Gamons,  and  for  the  pnrpoae  of  its 
being  ultimately  delivered  to  bim;  or  whether  he  delivered 
it  to  her  merely  for  safe  cnatody,  and  intending  to  reierre 
the  power  and  control  over  it :  if  the  jury  were  of  the  former 
opinion^  they  wonid  find  for  the  plaintiff;  if  of  the  latter, 
for  the  defendant.     The  Jury  /ound  for  the  Plaintiffl 

Campbell,  in  Mkkaelmas  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  and  renewed  both  the  objections  taken  at 
Nisi 


W.  E»  Tatmian,  and  G.  R.Crou,  shewed  cause.  The 
direction  of  the  learned  judge  was  right  in  point  of  law, 
snd  the  finding  of  the  jury  was  warranted  in  point  of  fact- 
It  must  be  admitted,  that  delivery  is  essential  to  die  per- 
fecting of  a  deed ;  but  it  is  not  essential  that  it  should  be 
ddtvered  to  the  party  to  be  benefited  by  it.  That  appears 
even  from  Shepherd,  the  authority  relied  on  by  the  other 
aide,  for  he  says,  **  A  deed  may  be  delivered  to  the  party 
himself  to  whom  it  is  made,  or  to  any  other  by  sufficient 
authority  from  him,  or  it  may  be  delivered  to  any  stranger 
f»r,  and  on  the  behalf,  and  to  the  tise  of  him  to  whom  it  ii 
made,  without  authority.  But  if  it  be  delivered  to  a 
stranger  without  any  such  declaration,  intention,  or  intima^ 
tion,  unless  it  be  in  a  case  where  it  is  delivered  as  an  escrow, 
it  seem#  this  is  not  a  sufficient  delivery  (a).''  The  question  is, 
wbat  was  the  intention  of  the  maker,  and  the  law  requires 
the  formal  act  of  delivery  merely  for  the  purpose  of  demon^ 
•tiating  that  the  maker  intended  the  deed  to  be  his  act. 
A.  declaration  of  such  intention,  made  in  the  presence  of 
the  attesting  witness,  at  the  time  of  the  execution  of  the 
deed,  is  the  best  possible  evidence  of  it,  and  amounts 
to  an  absolute  and  formal  delivery  by  words.  Now  here, 
there  has  been  such  an  absolute  and  formal  delivery ;  and 
in  that  respect  the  present  case  differs  from  all  those  in 

(a)  Shep.  Touch.  57. 
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tt^hich  deeds  have  been  held  inviJid  by  reason  of  an  im^ 
perfect  deliveiy.  ''  A  delivery  may  be  made  without  any 
Ivords :  as,  if  he  aotnally  ddivets  a  writings  after  sealing 
it»  to  the  partyi  without  saying  any  thing.  If  he  thicwi 
it  upon  the  table,  with  an  intent  that  the  party  shall  take 
it ;  and  be  takes  it  aoc<NKlingly.  If  he  delivers  it,  as  his 
deed,  into  the  hands  of  a  stranger.  If  it  be  wrote  in  a 
book,  and  he  delivers  the  book.  If  a  deed  be  to  A.,  for 
the  benefit  of  B.,  upon  a  maniag^,  li  delivery  to  B*  upon 
the  day  of  marriage,  saying,  Thi$v>iUserv$,  and  B,  delivers 
it  to  A.,  shall  be  a  good  delivery  to  A.  So,  a  delivery 
may  be  by  words  only,  without  an  actual  delivery ;  as,  if 
the  writing  lies  upon  the  taUe,  and  the  oUigot  says  to  the 
obligide,  *'  Take  it  ftp,  it  i$  sufficimtfor  you.''  Or, ''  Take 
it  4i$  my  dnd''  (a)«  The  instances  heie  put  af6  authorities 
to  shew  that  there  may  be  a  formal,  or  a  constructive 
delivery  of  a  deed ;  and  that  the  distinction  between  the 
one  and  the  other  is  this :  If  the  party  at  the  time  of 
executing  the  deed,  uses  woids  denoting  his  intention  that 
it  shall  from  that  moment  operate  as  his  deed,  that  is  a 
formal  delitery ;  but  if  he  denotes  that  intention,  not  by 
words,  but  by  some  act  equivalent  to  words,  that  is  a  con- 
iMxuctive  ddiveiy.  It  is  the  inUfUUm  of  the  party  execut- 
ing the  deed,  which  constitutes  bis  act  a  delivery,  Sta»m^ 
ton  V.  Chamben  (b),  where  it  is  said,  '^  The  obligor  seals 
obligation,^  and  throws  it  upon  the  table,  without  other 
circumstance*}  this  is  not  a  delivery.  But  if  he  throws  it 
towards  the  obligee,  or  if  the  obligee  immediatdy  takes  it, 
and  the  obligor  saye  nothing,  it  is  a  delivery."'  In  Tho^ 
rowgood'i  case  (e)  this  is  said  >— ''  In  19  Hen.  8,  8  a,  a 
difference  is  taken  when  a  writing  is  deUvered  to  the  party 
himself,  and  when  to  a  stranger,  as  it  WS3  there  agreed, 
that  a  writing  may  take  effect  by  actual  delivery  to  the 
party  himself,  without  any  words ;  and  as  a  writing  may 
take  effect  by  actual  delivery  without  words,  so  it  may 

ia)  Com.  Dig.  Fait.  (A.  3).  Litt.  36  a. 

(6)  Hal.  MSS.  Note  to  Co«  (c)  9  Rep.  1 37. 
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take  eftot  by  words  without  actual  delivery ;  at  if  a  writ- 
ing  ia  sealed,  and  it  lies  in  a  window,  or  upon  a  table,  and 
the  obligor  saith  to  the  obfigoe,  **  See,  tiiere's  the  writing* 
take  it  as  my  deed ;"  and  he  takes  it  accordingly^  it  is  u 
good  delivery  in  law.  Lord  Coke  also  mentions  the  dis^ 
tinction  between  delivery  to  the  party,  and  to  a  stttager, 
in  his  Commentary  (a),  where  he  says : — ^'  If  a  man  deliver 
a  writing  sealed,  to  a  party  to  whom  it  is  made,  as  an 
escrow  to  be  his  deed  upon  certain  conditions,  &c.,  this  is 
an  absolute  ddivery  of  the  deed  being  mide  to  the  party 
himself;  for  the  delivery  is  sufflokent  without  speaking  of 
any  words  (otherwise,  a  man  that  is  mute  oould  not  deliver 
a  deed),  and  tradition  is  only  requisite :  and  then  when 
the  words  are  contrary  to  the  act  which  is  the  delivery,  the 
words  are  of  none  effect,  non  quod  dictum  est,  sed  quod 
iactum  est,  inspioitiir.  But  it  may  be  delivered  to  a 
stranger,  as  an  easrow^  tec.,  because  the  baveaetofdeKvery 
to  him  without  woids  wdrketh  nothing/'  In  Ciaj/tim^i 
S^rts,  31,  it  is  said> ''  If  il.dclivcr  a  deed  made  to  J.  S,p 
te  J.  D*y  though  he  do  dot  say,  to  the  use  of  J«  S.,  ye* 
this  ia  a  good  delivery  of  Uie  deed  to  J.  5.,  if  he  accept  of 
it."  Again,  in  Cosayn's  Digest,  it  is  said^  ''If  it  hb 
ddivered  as  his  deed,  to  ft  stranger,  to  be  delivered  to  the 
party  upon  performance  of  a  condition,  it  shall  be  his  deed 
]»esendy ;  and  if  the  party  obtains  at,  he  may  sue  befers 
the  OKidition  performed"  (&)•  llie  result  of  tiiese  autho-* 
rities  is,  that  tht  law  regards  the  delivery  of  the  deed, 
whether  done  with  Or  without  words,  whether  formal  or 
oenstractive,  as  evidence  of  the  intention  of  the  party  to 
be  from  thenceforth  bound  by  it  as  his  act  and  deed ;  and 
that  where  thtft  intention  is  tudioated,  either  by  words  or 
acts,  the  delivery  is  cbmplete,  and  the  deed  binding  from 
that  moment.  Now>  in  this  case,  there  Was  an  absolute 
and  formal  delivery  of  the  deed,  as  a  deed,  in  the  presence 
of  the  attesting  witness,  on  the  12th  of  April;  but  if  notf 
the  second  delivery  of  it  to  Miss  Wynne  was  a  good  deli* 

(a)  Co.  litt.  36  a.  (6)  Com.  Dig.  Faii.  (A  3). 
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very  to  Garnons,  because  it  was  accompanied  by  words  un- 
equivocally shewing  the  intention  of  Wynne,  as  the  maker, 
that  it  should  operate  as  a  valid  security  for  the  benefit  of 
Garwnu.  Then,  that  being  so,  the  fact  that  the  deed  did 
not  immediately  reach  the  hands  of  Garnons,  is  perfectly 
immateriali  because  there  are  decisive  authorities  to  shew 
that  a  deed  once  duly  executed,  is  a  valid  deed,  and  oper- 
ative as  such  from  the  moment  of  the  execution,  though  it 
remains  in  the  possession  of  the  maker,  unpublished,  to  the 
time  of  his  death ;  Barlow  v.  Heneage  (a),  Clavering  v. 
Clavering  (&),  and  Lady  Alttson^s  case  (c).  As  to  any  control 
that  Wynne  may  be  supposed  to  have  retained  over  the 
deed,  in  the  first  place  the  jury  have  negatived  the  fact ; 
and  in  the  second,  the  fact  itself  is  immaterial ;  for  the 
cases  last  cited  clearly  establish,  that  where  an  absolute 
and  formal  delivery  of  a  deed  has  once  taken  place,  the 
subsequent  existence  of  a  power  and  control  over  it  in  the 
hands  of  the  maker  will  not  defeat  the  delivery,  or  annul 
the  deed ;  for  the  deed  operates  from  the  moment  of  the 
delivery,  and  not  even  the  cancellation  of  it  by  the  maker 
can  be  allowed  to  impede  that  operation.  Secondly,  the 
deed  is  not  void,  either  under  the  13  Eliz.,  c.  5,  as  a^nst 
Wynne's  creditors,  or  under  the  27  Eliz.,  c.  4,  as  against  the 
defendant,  as  a  purchaser.  With  respect  to  the  first,  the 
short  answer  is,  that  no  evidence  was  given  at  the  trial,  of 
the  existence  of  any  creditors,  and  consequently  it  was  not 
shewn  that  any  creditor  was  delayed  or  defrauded ;  which 
it  must  be,  to  bring  a  case  within  that  statute :  Estwick 
V.  Caillaud{d);  Daveyy.  Baynian{e).  With  respect  to 
the  second,  the  defendant  must  rely  either  upon  the  will 
or  the  mortgage.  If  be  relies  upon  the  the  will,  he  is  a 
devisee  and  a  voluntew,  and  is  not  to  be  favoured  as  against 
a  creditor.    If  he  relies  on  the  mortgage,  the  objections 

(a)  Prec.  Ch.  211.  (c)  Cited  in  Claveruig  y.  Oaveruig. 

(b)  Prec.  Ch.  235.  2  Vera.  473,      {d)  5  T.  R.  420. 
1  Bro.  P.  C,  122.  (e)  6.  But,  275. 
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which  he  has  raised  to  Gamons*  security  are  equaUy  ^^3^* 
applicable  to  his  own.  And  besides,  Gamom,  as  a  mort-  j^^ 
gagee,  mast  be  regarded  as  a  purchaser  for  value,  and  «. 

then  the  deed  under  which  he  claims  is  not  within  the 
statute. 

Campbell,  and  W.  O.  RusieU,  contr^.  Firet,  there  was 
no  delivery  of  the  deed  at  all,  on  the  12th  of  April. 
Second,  the  subsequent  delivery  to  Miss  Wynne,  was  not 
a  perfect  delivery.  Third,  the  deed  is  void,  both  under 
the  13  Eliz.,  c.  6,  and  the  27  £/».,  c.  4.  First,  '*  a  deed 
takes  effect  only  from  tradition  or  delivery,^'  2  BL  Comm. 
307;  Grendit  v.  Baker  (a),  Chamberlain  v.  Stanton  {b), 
Perkim  137.  ''  A  deed  may  be  delivered  to  the  party  him^ 
sdf  to  whom  it  isinade,  or  to  any  other  by  sufficient  autho- 
rity from  him,  or  to  any  stranger  for,  and  on  the  behalf,  and 
to  the  use  of  him  to  whom  it  is  made,  without  authority. 
But  if  it  be  delivered  to  a  stranger,  without  any  such 
declaration,  intention,  or  intimation,  this  is  not  a  sufficient 
ddivery.'*  Shepherd's  Touchstone,  57.  ''  If  a  man  de- 
liver a  writing,  sealed,  to  the  party  to  whom  it  is  made, 
as  an  escrow  to  be  his  deed  upon  certain  conditions,  8cc., 
this  is  an  absolute  delivery  of  the  deed  being  made  to  the 
party  himself,  for  the  delivery  is  sufficient  without  speak- 
ing of  any  words;  but  it  may  be  delivered  to  a  stranger 
as  an  escrow,  8cc.,  because  the  bare  act  of  delivery  to  him 
without  words,  worketh  nothing.  And,  as  a  deed  may  bis 
delivered  to  the  party  without  words,  so  may  a  deed  be 
delivered  by  words,  without  any  act  of  delivery,  as  if  the 
writing  sealed  lieth  upon  the  table,  and  the  feoffi>r  or 
obligor  saith  to  the  feoffee  or  obligee,  '  Oo,  and  take  up 
the  said  writing,  it  is  sufficient  for  you ;'  or  Mt  will  serve 
the  turn ;'  or, '  take  it  as  my  deed  ;'  or  the  like  words,  it  is 
a  sufficient  delivery.^'  Co.  Litt.  36,  a.  These  authorities 
shew  the  distinction  between  delivery  to  the  party,  and 
delivery  to  a  stranger,  and  prove,    that  delivery  to  a 

(a)  Yehr.  7.  (6)  Cro.  Elix.  122. 
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1826.  Btra&gtr  without  words,  that  is,  without  some  express 
dedarationthat  the  deed  is  delivered  for  atid  to  the  use  of 
the  party,  and  some  uqequivocal  expression  of  the  in- 
tention of  the  maker  to  be  bound  by  it^  is  not  sufficient. 
Now,  on  the  12th  of  April,  there  was  clearly  no  delivery, 
either  to  the  mortgagee  himself,  or  to  any  authorised 
Agent  of  his,  or  to  any  person  for  him  and  to  his  use ; 
.therefore,  there  was  no  delivery  at  all.  All  that  took  place 
ihen  was^  the  execution  of  the  deed,  for  Wynne  never  for 
a  momeot  parted  with  possession  of  i t ;  the  name  of  Gam0n$ 
was  never  mentioned,  and  the  contents  of  the  deed  were 
never  made  known  to  the  attesting  witness.  Wynne,  indeed , 
iised  the  expression,  "  I  deliver  this  as  my  aot  and  deed/' 
wkieh^  if  GamoM  had  been  pcsesent,  would  have  beea 
saffioient,  but  which  in  his  absence  was  insilffioient,  with- 
out going  on  to  say,  ''  for  tl^  use  of  Gamons,**  and  with- 
out handing  it  over  to  the  attesting  witness  accordingly. 
For  ti^BpfShelion's  case  (a)  is  an  authority.  That  case 
is  thus  stated : — "  Lessee  toe  years  grants  his  term  by 
deed,  and  sealeth  it  in  the  presence  of  divers,  and  of  the 
grantee  kinuelfj  and  thq  deed  at  the  same  time  was  read, 
.but  not  delfvered,  nor  the  gpintee  did  not  take  it,  but  left 
it  behind  them  in  the  same  place.  Yet  the  opinion  of  all 
the  justices  was,  that  it  was  a  good  grant,  for  the  partie$ 
V0mefor  that  purpose,  and  performed  all  that  was  requisite 
for  the  perfecting  it,  except  an  actual  delivery;  bni  t# 
iiimg  left  behind  them,  and  not  countermanded,  it  shall  be 
Mid  a  delivery  in  law.''  The  transaction  of  the  lith  of 
April  did  not  amount  to  a  delivery  within  any  of  the 
cases  cited  from  Comyn's  Digest  ((),  because  it  was 
jpteither  a  delivery  to  the  party  himself,  or  to  his  au- 
thorised agent,  or  into  the  hands  of  stranger,  the  attesting 
witness,  to  his  use.  Nor  is  it  like  the  case  pat  in  2  Rd. 
Abr-  Fait;  (K.  1.  42),  *^1(  A.  make  an  oMigation  to  J., 
and  delivers  it  to  B>,  if  J.  gets  the  obhgation,  he  may 
have  an  action  upon  it,  for  it  will  be  intended  that  B»  took 

(a)  Cro.  Elii.  7.  (6)  Com.  Dig.  FaU.  (A  S). 
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tfie  deed  for  him  as  his  servant ;"  for  there  the  deed  is 
delivered  to  an  authorised  agent :  here  it  is  not  delivered 
to  any  penMfti  at  all.     Nor  is  it  like  the  case  of  Parker  v. 
Tenant  {a),  where  it  is  said,  ''  If  a  deed  be  to  ii.,  for  the 
benefit  of  B.,  upon  a  marriage,  a  delivery  to  B.,  upon  the 
day  of  marriage,  saying,  '  this  will  serve/  and  jB.  delivers 
it  to  A.f  shall  be  a  good  delivery  to  A.  ;*'  because,  there 
B.  must  be  regarded  as  the  authorised  agent  of  A,    It 
must  be  admitted  that  there  are  some  cases  m  Equity,  in 
which  it  has  been  held,  that  a  deed  was  binding,  though  it 
had  neither  been  delivered  to  the  party  himself,  or  to  any 
other  person  for  his  use,  Barhw  v.  Heneage  (6),  Clavering 
V.  Clavering  (c),  and  Sear  v.  AshweU{d):  and  that  such 
decisions  at  first  sight  appear  strongly  opposed  to  the 
present  ai^nient.    The  answer  to  these,  however,  is,  that 
they  are  cases  in  Equity,  and  therefore  that  the  party  in 
each  of  Aem  must  liave  conceded  that  the  instrument 
was  binding,  by  g(Hng  into  a  Court  of  Equity  for  relief, 
for  otherwise,  he  would  have  had  a  remedy  at  law.    In 
Baughtan  v.  Bougkton  (e),  where  the  question  was,  whether 
the  deed  was  revoked  by  the  will,  the  formal  execution  of 
the  deed  was  admitted ;   the  deed  there,  therefore,  must 
be  taken  to  have  been  duly  signed,  sealed,  and  deiwered, 
for  othefwise,  it  could  not  properly  be  said  to  be  formally 
executed.     In  Worral  v.  Jacob  (f),  where  it  was  admitted 
that  tiie  deed  had  been  duly  executed,  the  same  inference 
arises ;  and,  therefore,  cases  of  that  kind  are  no  authori- 
ties for  saying  that  delivery  is  not  a  necessary  ingredient 
in  the  validity  of  a  deed.     In  Naldred  v.  Gilham(g),  the 
case  states,  that  Mis.  Naldred,  by  indenture,  settled  the 
premises;  and  she  could  not  possibly  have  settled  an  estate 
by  deed,  unless  that  deed  was  in  all  respects  duly  ex- 
ecuted*    Of  all  the  cases  upon  this  subject,  Clavering  v. 

(a)  Dyer,  192.    Com.  Dig.  Fait.  (d)  3  Swanst.  411. 

<A.3).  (e)lAtk.625. 

(6)  Prec.  Cb.  211.  (f)  3  Meriv.  256. 

(c)  Piec.  Cha.  2S5.     2  V^m.  (g)  1  P*  Wqis.  STT. 
473.    1  Bio.  P.  C.  122. 
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Clavering  is  the  only  one  ia  which  it  does  not  appear 
as  a  fact,  that  the  deed  was  duly  executed,  and 
therefore,  duly  delivered.  Cotton  y.  King  (a),  is  an 
authority  in  favour  of  the  defendant.  There  Lady 
Cotton,  being  about  to  enter  into  a  second  marriage, 
executed  deeds  conveying  certain  property  to  her  chil- 
dren by  her  first  marriage,  and  deposited  them  with 
the  person  by  whom  they  were  prepared,  saying,  "  I  have 
done  this  for  the  sake  of  my  children.*'  The  Lord  Chan- 
cellor said,  ''  As  to  the  Lady  Cotton,  if  she  had  executed 
these  deeds,  and  kept  them  in  her  own  hands,  or  custody, 
and  they  had  been '  got  from  thence,  I  do  not  think  she 
should  have  been  bound  by  them ;  so,  if  they  had  been 
placed  in  the  hands  of  her  agent,  for  her  ageQt's  are  her 
hands.;*'  Taw  v.  Bury  (6),  is  not  applicable  to  this  case,  be- 
cause there  the  obligor  parted  with  the  possession  of,  and 
all  control  over,  the  bond.  In  Murray  v.  Earl  Stair  (c\ 
where  a  bond,  executed  with  the  usual  formalities,  was  de- 
livered  (by  mutual  agreement  between  the  obligor  and 
the  obligee),  into  the  hands  of  the  subscribing  witness, 
there  to  remain  until  the  death  of  A.,*  who  was  named  in 
the  condition,  '  and  until  certain  securities  were  returned 
to  the  obligee ;'  it  was  held,  that  it  was  for  the  jury  to  der 
termine  whether  the  bond  was  delivered  as  an  escrow  or  aa 
a  deed."  Ithasbeen  held  to  be  a  delivery  as  an  escrow,  where 
a  party  executes  a  deed,  which  is  to  be  void  in  case  certaia 
circumstances  do  not  take  place ;  as,  where  a  surety  exe- 
cuted a  composition  deed,  in  the  usual  form,  as  his  act  and 
deed,  which  was  to  be  void  if  all  the  creditors  did  not 
sign  it ;  this  was  held  to  be  a  delivery  as  an  escrow ;  and 
as  all  the  creditors  had  not  signed  it,  void.  Johnson  v. 
Baker  {d).  In  Wilson  v.  Balfour  (e),  "  Bankers  having 
fraudulently  sold  out  stock  belonging  to  a  customer,  which 
stood  in  their  names,  and  applied  the  proceeds  to  their 

(a)  2  P.  Wms.  357.  ((/)  4  B.  &  A.  440.    See  Holmes 

(6)  Dyer,  167.  v.  Love,    Ante,  tol.  v.,  56* 

(c)  Ante,  vol.  iii.,  378, 2  B.  &C.  (e)  2  Camp.  579. 
82. 
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own  use ;  while  they  remained  solvent  wrapped  up  certain  istie. 
bonds  belonging  to  them  in  an  envelope  inscribed  with 
the  castomer  8  name,  and  inclosing  a  memorandum,  stat- 
ing, tiiat  they  had  deposited  the  bonds  with  him  as  a 
otdlateial  security  for  his  stock,  which  they  promised  to 
replace.  This  parcel  they  in  fact  deposited  among  the 
securities  of  other  persons  who  dealt  with  them,  but  gave  no 
infonnation  of  any  of  these  circumstances  to  the  customer, 
until  the  eve  of  their  bankruptcy,  when  they  sent  him  the 
pared  with  the  bonds,  saying,  they  must  stop  payment 
next  morning.  It  was  held,  that  the  customer  could  not 
retain  the  bonds  against  the  assignees  of  the  bankers,'' 
and  Lord  EUenbanmgh  said,  "  they  only  intended  to  de- 
liver the  bonds  to  the  defendant.  The  whole  rested  in 
intention.  The  possession  was  never  put  out  of  them- 
selves. Nobk  was  no  agent  of  the  defendant  for  the 
purpose  of  receiving  the  bonds.  The  defendant  was 
entirely  ignorant  of  the  transaction."  So  here,  the  whole 
rested  in  intention.  The  possession  was  never  out  of 
Wytme*  No  agent  of  Garmms  received  the  deed  for  him. 
Gamon$  was  entirely  ignorant  of  the  transaction.  Se- 
condly, the  delivery  of  the  deed  by  Wynne  to  his  sister, 
was  not  a  good  delivery.  Upon  the  evidence  the  probabi- 
lity is,  that  the  first  parcel  delivered  to  the  sister  did  not 
contain  this  deed;  but  if  it  did,  the  fact  of  Wynne^h 
getting  it  back  from  her,  and  keeping  it  in  his  own  pos- 
session for  several  days,  without  any  resistance  or  remon- 
strance on  her  part,  is  conclusive  to  shew  that  the  sister 
was  merely  the  agent  of  her  brother,  and  that  both  par- 
ties understood  that  he  intended  to  reserve  to  himself  the 
power  and  control  over  the  palrcel.  Wynne  afterwards 
dehvered  it  to  his  sister  a  second  time,  but  then  nothing 
was  said  about  GamonUy  nor  was  it  directed  in  his  name : 
and  if  he  had  intended  the  deed  to  operate  in  his  lifetime, 
he  wQuld  have  taken  the  easiest  and  most  effectual  means 
of  providing  that  it  should,  by  handing  it  himself  to 
Gatnmu,  which  he  had  constant  opportunities  of  doing* 

VOL.    VIII.  2   B 


360  GASES    IK    THE    KlNO's    BENCH^ 

1826.  Instead  of  that>  he  lefienrea  a  power  and  control  ofer  the 
^^^  .  deed ;  and  he  must,  therrfore,  be  taken  to  have  employed 
„ .  V.  hifi  sister  as  his  own  agent^  and  not  as  the  agent  of  Gm^ 

K,N1GHT 

910115.    The  jnry  have,  indeed^  negatived  the  reservation 
'  by  Wynne,  of  the  possession  and  oontrol  over  the  deed*; 
but  their  veidict  is  not  warranted  by  the  evidence  in  ibint 
rei^iect.    Third,  the  deed  is  void,  under  the  13  Eiia»,  €«  5, 
against  creditors,  and  under  the  27  EUz*,  c.  4>.  against  the 
defendant  as  a  subsequent  purchaser;  fi>r  it  is  a  fraudi»- 
lent  deed  within  both  those  statutes.     It  was  a  secret 
appropriation  ol  property  in.  favour  at  one  creditor  to  the 
prejudice  of  the  rest,  and  being  never  handed  over  to  any 
one  to  hold  for  Gamons,  but  remaining  within  the  power 
.and  control  of  the  grantor,  it  was  fraudulent.    At  least 
-  the  question  whether  it  was  or  was  not  a  fraud  upon  the 
dtheac  creditons,  ought  to  have  been  left  to  the  jury,  which 
it  was  not.     It  was  quite  dear  that   Tfyimewas  in  in- 
solvent circumstancea  at  the  time  when  he  executed  the 
deed,  therefore  in  so  doing  he  committed    an  act   of 
.bankruptcy;  Hasselsy.Simpson^a);  and  it  is  no  answer 
to  that  objection  to  say  that  he  did  it  for  a  valuable  con- 
sideration; Cadoganr.  Kamett(b'). 

The  case  was  ai^ued  at  the  sitting  in  Banc  after  last 
Hilary  term,  when  the  Court  took  time  for  consideratioD. 
Judgment  was  now  delivered  l^ 

Bayley,  J.,  who  after  stating  the  nature  of  the  acti<mv 
and  the  facts  of  the  case,  thus  proceeded.  My  brother 
Garrow,  who  tried  this  case,,  left  two  questions  to  the 
jury :  firsts  whether  the  mortgage  was  duly  executed^  and 
second,  whether  the  delivery  to  the  sister  was  a  good  de- 
livery :  and  he  explained  to  them,  that  if  the  delivery  was 
a  parting  with  the  possession,  and  of  the  power  and  coa«> 
trol  over  the  deed,  for  the  benefit  of  Gamons,  for  the 
purpose  of  its  being  delivered  to  him,  either  in  Wymne^a 
lifetime,  or  after  his  death,  the  delivery  was  good;  but 
that,  if  it  was  delivered  only  for  safe  custody  for  Wjfune^ 

(«)Doug.  89.  (6)Cowp.482. 
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and  aabj^ct  to  hi*  fatore  control  and  dUposition,  it  ^rw         1836. 
not  a  good  delif ery^  and  they  ought  to  find  for  the  de**      ^^^ 


feadant.     The  jmy  found  for  the  plaintiff.    Their  opi-  v- 

nion^  therefore^  was,  that  Wynne  parted  with  the  poseet- 
mon,  and  with  all  power  and  control  over  the  deed ;  and 
thajt  his  sister  held  it  for  Ctanunu,  free  from  the  control 
and  diapoaitian  of  her  brother.  It  was  urged  in  ai^menti 
that  there  was  no  evidence  to  warrant  that  findingi  and 
that  the  conelusioik  which  the  jury  had  drawn  had  no  pre- 
miaes  on  which  it  could  be  supported.  But,  is  this  objec- 
tion valid  ?  Why  did  Wffnne  part  with  the  possession  to 
bis  sister^  except  to  put  the  deed  out  of  his  own  control  ? 
Why  did  he  say  to  her«  when  ddivering  the  first  parcel  to 
her, ''  It  belongs  to  Gamcm  9"  Did  he  not  mean  her  to 
imderstand  that  she  was  to  hold  the  parcel  for  Crarnons^ 
use  ?  And  though  she  did  return  the  parcel  to  her  bro-' 
ther  when  he  asked  for  it»  would  she  not  have  been  justi- 
fied if  she  had  refused  f  Might  she  not  have  said^  '^  You 
told  me  it  belonged  to  Garnon&y  and  I  can  part  with  it  to 
no  one  but  Qamons^  or  some  one  authorised  by  him  to 
receive  it  V*  The  finding  of  the  jury,  therefore,  appears  to 
OS  to  be  well  warranted  by  the  evidence,  and  then  there 
are  two  questions  upon  the  first  point ;  one,  whether,  when 
a  deed  is  duly  signed  and  sealed,  and  formally  delivered 
with  apt  words  of  delivery,  but  is  afterwards  re^ddivered  to 
and  retained  by  the  party  executing  it,  that  re-delivery  and 
retention  will  obstruct  the  operation  of  the  deed  ;  the  other, 
whether  a  delivery  to  a  diird  person  is  suiHcient,  where  such 
delivery  puts  the  instrument  out  of  the  power  and  control  of 
the  party  who  executed  it,  though  such  third  person  does 
not  pass  the  deed  to  the  party  who  is  to  be  benefited  by  it, 
until  after  the  death  of  die  person  by  whom  it  was  executed. 
Upon  the  first  question,  whether  a  deed  will  operate  as 
a  deed,  though  it  is  never  parted  with  by  the  party  who 
execnies  it^  there  are  many  authorities  to  shew  that  it  will. 
In  Barhw  v.  Htneage  (a)y  George  Heneage  ezeeated  a 

(a)  Prec.Ch.211. 
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1826.  deedy  purporting  to  convey  an  estate  to  trnsteei*  t|iat  tbey 
might  receive  the  profits,  and  put  thepa  out  for  the  benefit 
of  his  two  daughters,  he  giving  a  bond  to  the.  trust^s  coq^ 
Kmciit.  <}itioned  to  pay  them  1000/.,  in  trust  for  each  of  hi^  daugh- 
ters, on  a  certain  day :  but  he  kept  both  the  d^  and  this 
bond  in  his  own  possession,  and  received  the  profits  of  the 
estate  till  he  died.  By  his  will  he  noticed  the  bond,  and 
gave  legacies  to  his  daughters  in  full  .satisfaction  of  it.; 
bat  the  daughters  elected  to  have  the  benefit  of  the  deed 
and  the  bond^  and  filed  a  bill  in  equity  accordingly.  It 
was  argued,  that  the  deed  and  bond  being  voluntary,  and 
always  kept  by  the  father  in  his  own  hands,  were  to  be 
taken  as  a  cautionary  provision  only ;  but  Lord  Keeper 
Wright  said, ''  these  were  the  father's  deeds,  and  he  oould 
not  derogate  from  them ;"  and  the  parties  having  agreed 
to  set  the  maintenance  of  the  daughters  against  the  profits 
received  by  the  father,  the  decree  was,  that  interest  was  to 
be  paid  on  the  bond,  firom  the  date  of  the  condition.  la 
Clavering  v.  Clavering  (a).  Sir  James  Clavering  settled  an 
estate  upon  one  son  in  1684,  and  upon,  another  son  iq 
1690 ;  the  same  estate  in  both  instances.  He  never  deli- 
vered or  made  known  the  settlement  of  1684  to  any  person^ 
but  kept  it  in  his  own  power,  and  it  was. found  after  his 
death  among  his  waste  papers.  A  bill  was  filed  under  th^ 
settlement  of  1690,  for  relief  against  the  settlement  of 
1684;  and  Lord  Keeper  Wright  held  that  tl^e  relief  could 
not  be  granted ;  observing,  that  though  the  settlement  of 
1684  was  always  in  the  custody  and  power  of  Sir  James^ 
that  did  not  give  him  power  to  resume  the  estate  :  and  he 
dismissed  the  bill.  In  Lady  AUisou's  case,  cited  by  Lord 
Keeper  Wright,  a  father,  having  had  differences  with  bis 
son,  executed  a  deed,  giving  to  his  wife  an  addition  to  her 
jointure  of  100/.  a  year;  he  kept  the  settlement  in  hi^  own 
power,  and  on  being  afterwards  reconciled  to  his  son,  he 
cancelled  it.  The  wife  found  the  deed  after  bis  deaths  and 
on  trial  at  law,  the  deed  waa  proved  to  have  been  exe- 
cuted, and  was  held  good,  though  cancelled,  and  the  son 

(a)  Free.  Ch.  235.  2  Vera.  273.  1  Bro.  P.  C.  112. 
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having  filed  a  bill  in  equity  for  relief  against  the  deed,  '^^* 

Lord*  Scnieri  diamiseed  the  bill«    In  Naldred  v.  Githam{a),         doe 
Mrs.   N^ilired,  in  1707,  executed  a  deed,  by  which  she 
covenanted  to  stand  seised  to  the  use  of  herself,  remainder 
to  a  child,  then  three  years  old,  her  nephew,  in  fee.     She 
kept  the   deed  in   her  own   possession,  and   afterwards 
burned  it,  and  made  a  new  settlement.     A  copy  of  the 
first  deed  having  been,  surreptitioasly,  obtained  before  it 
was  burned,  a  bill  was  filed  to  establish  the  copy,  and  to 
have  the  second  settlement  delivered  up ;  and  Sir  Joseph 
Jekyll  with  great  clearness  determined  in  favour  of  the 
plaintiff,  and  granted  a  perpetual  injunction  against  thti 
defendant,  who  claitned    under   the  second  settlement. 
Lord  Chancellor  Parker  reversed  that  decree  :  not  on  the 
ground  that  the  deed  was  not  well  executed,  or  not  bind- 
ing  because  Mrs.  Naldred  had  kept  it  in  her  own  posses-* 
sion;  but  on  the  ground  that  it  was  plain  that  she  intended 
to  keep  the  estate  in  her  own  power ;  that  she  designed 
that  there  should  be  a  power  of  revocation  in  the  deed ; 
that  she  thought  that  while  she  had  the  deed  in  her  cus- 
tedy,  she  had  the  estate  at  her  command ;  and  that  she 
had  been  imposed  upon  by  the  deed  havmg  been  made  an 
absolute  conveyance,  which  was  unreasonable,  when  it 
ought  to  hare  contained  a  power  of  revocation ;  and  be- 
cause the  plaintifi*,  if  he  had  any  title,  had  it  at  law,  and 
could  not  seek  relief  in  a  court  of  equity*     Lord  Parker*9 
decision,  therefore,  is  consistent  with  the  position,  that  a 
deed  in  general  may  be  valid,  though  it  remains  under  the 
control  of  the  party  who  executed  it;    and  so  it  was 
clearly  considered  in  Boughton  v.  Boughton  (6).      In  that 
case,  a  voluntary  deed  had  been  made  without  a  power  of 
revocation,  and  the  maker  kept  it  by  him;    and  Lord 
Hardwicke  considered  it  as  valid,  and  acted  upon  it ;  and 
he  distinguished  that  case*  from  Naldred  y,  Giiham,  which 
he  said  was  not  applicable  to  every  case,  but  depended  on 
its  own  peculiar  circumstances :  and  he  described  Lord 
Macclesfield  as  having  stated,  as  the  ground  of  his  decree, 
(«)  1  P.  Wms.  577.  W  1  Atk.  625. 
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1 826.  ibat  he  would  not  oBtabliah  a  copy  surreptitioiialy  obtained, 
but  would  leave  the  party  to  his  remedy  at  law ;  and  that 
the  keeping  the  deed,  of  which  there  were  two  parts*  im- 
plied an  intention  of  revokingi  or  rather  of  reserving  a 
power  to  revoke.  On  these  authorities  it  seems  to  us, 
that  wh^re  an  instrument  is  fonnally  sealed  and  ddivered, 
and  there  is  nothing  to  qualify  the  delivery,  except  the 
keeping  the  deed  in  the  hands  of  the  executing  party,  and 
nothing  to  shew  that  he  did  not  intend^  it  to  operate  imme- 
diately ;  it  is  a  valid  and  effectual  deed,  and  delivery,  to 
the  party  who  is  to  take  under  it,  or  to  any  person  for  his 
use,  is  not  essential. 

But,  assuming  this  point  to  be  deubtful,  can  there  be 
any  question  that  a  delivery  io  a  third  person,  for  the  use 
of  the  party  in  whose  favour  it  is  made,  where  the  grantor 
parts  with  all  control  over  the  deed,  makes  the  deed 
effectual  from  the  instant  of  such  deliyery  ?  The  law  will 
presume^  if  nothing  appears  to  the  contrary,  that  a  man 
will  accept  what  is  for  his  benefit ;  that  was  laid  down  a^ 
a  rule  by  Lord  EUenborough,  in  Stirling  v.  Vaugluoi(a)  ; 
and  in  this  case  there  was  strong  ground  for  presuming 
Garnons*  assent,  for  there  was  his  declaration  that  he  re- 
lied and  expected  that  Wynne  would  provide  him  security 
for  his  money,  and  Wynne  had  given  an  answer  importing 
that  he  would.  Shepherd,  in  his  Touchstone,  who  is  par- 
ticularly strict  in  requiring  that  the  deed  should  pass  from 
the  possession  of  the  grantor,  and,  indeed,  more  strict  than 
the  cases  I  have  quoted  imply  to  be  necessary,  lays  it 
down,  that  delivery  to  the  grantee  shall  be  sufficient,  or  to 
any  one  he.  has  authorised  to  receive  it,  or  to  a  stranger  for 
his  use  and  on  bis  behalf  (6) ;  and  2  RolL  Abr.  (k.)  24. 
PI.  7,  Taw  V.  Bury  (c),  Alford  v.  Lea  {d),  and  Butler  md 
Baker^s  case(e),  are  clear  authorities  to  shew,  that  if  there 
i^  a  delivery  to  a  stranger,  for  the  use  and  on  the  behalf  of 
the  grantee,  the  deed  will  operate  instanter,  and  its  opera* 

(a)  11  East,  623.  (rf)  2  Leon.  111.    Cro.  Eliz.  54. 

(h)  Shep.  Toueh.  5T.  («)  3  Rep.  26  b. 

(c)  Dyer,  167,  b.  1.  Anders.  4. 
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tNm  will  not  be  postponed  until  it  is  delivered  over  to,  or  i826. 
aocepted  1^  the  grantee.  The  passage  in  2  Roll.  Abr.,  is 
this  i^^**  If  a  man  make  an  obligation  to  /.,  and  deliver  it 
to  £«y  if  /.  get  the  obligation,  he  shall  have  action  upon 
it»  for  it  shall  be  intended  that  B.  took  the  deed  for  him 
as  his  servant.  3  H.,  6,  27."  The  point  is  put  arguendo 
bj  Paston,  Serjt.  in  3  H.  6,  and  he  adds,  '^  for  a  servant 
may  do  what  is  for  his  master's  advantage^  what  is  to  his 
disadvantage^  not.''  In  Taw  v.  Bury,  an  executor  sued  upon 
a  bond ;  the  defendant  ][deaded  that  he  causcid  the  bond  to  be 
written,  sealed,  and  delivered,  to  oiie  B.  C,  to  deliver  it  to 
tfie  testator  as  his,  the  defendant's,  deed ;  that  B.  C.  offered 
to  deliver  it  to  the  testator  as  the  defendant's  deed,  but  the 
testator  refhsed  to  accept  it  as  such ;  whereupon,  B.  C. 
left  it  with  the  testator  as  his  schedule,  and  not  as  the  de- 
fendant's deed,  and  so,  non  est  factum.  On  demurrer  on  this 
and  on  another  ground,  it  was  held  by  Sir  H.  Brwon  and 
Dyer^  J.f  that,  first,  by  the  delivery  of  the  deed  to  B.  C, 
without  speaking  of  it  as  the  defendant's  deed,  the  deed 
was  good,  and  was  in  law  the  deed  of  the  defendant 
before  any  delivery  over  to  the  testator,  and  then  the  tes- 
tator's r^sal  coold  not  undo  it  as  the  defendant's  deed 
from  the  beginning ;  and  judgment  was  given  for  the  plain- 
tiff, **  Very  much,"  says  Dyer,  **  against  the  opinion  of  Sir 
A.  Brawn,  but  others  of  the  King's  Bench  agreed  with 
that  judgment.  But  the  judgment  was  reversed  in  the 
King's  Bench,  in  Hilary,  3  EKx.,  but  that  was  for  discon- 
tinuance in  the  pleadings,  and  not  for  matter  of  law." 
Sir  A.  Brown* $  doubt  might  be  grounded  on  this:  that  the 
delivery  to  jB.  C.  was  conditional,  if  the  testator  would 
accept  it ;  and  if  so,  it  would  not  invalidate  the  position, 
which  alone  is  material  here,  that  an  unconditional  delivery 
to  a  stranger  for  the  benefit  of  the  grantee,  will  enure  im- 
mediately to  the  benefit  of  the  grantee,  and  will  make  the 
deed  a  perfect  deed,  without  any  concurrence  by  the  gran- 
tee. This  is  further  proved  by  the  case  of  Alfordy.  Lea, 
That  was  debt  on  an  arbitration  bond.    The  award  directed. 
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1826.        that  before  the  feast  of  Sl  Peter,  both  parties  shoald 

^oi.         release  to  each  other  all  actions.    The  defendant  executed 

,,  ^'  a  release  on  the  eve  of  the  feast,  and  detiyered  it  over  to  B. 

Knioht* 

for  the  use  of  the  plaintiff;  but  the  plaintiff  did  not  know 
of  it  till  after  the  feast,  and  then  he  disagreed  to  it.  Now 
that  would  not  be  a  performance  of  the  condition,  unlesa 
there  was  a  good  delivery  before  the  time  limited  hf  the 
award  for  making  that  delivery ;  and  before  that  time  it 
did  not  reach  the  possession  or  knowledge  of  the  party  in 
whose  favour  it  was  made.  Whether  this  was  a  perform* 
ance  of  the  condition,  was  the  question.  It  was  argaed 
that  it  was  not,  for  the  release  took  no  effect  until  the 
agreement  of  the  releasee.  It  was  answered,  it  was  imme- 
diately a  release*  and  the  defendant  could  not  plead  non 
est  factum,  or  countermand  it,  and  the  plaintiff  might 
agree  to  it  when  he  pleased.  It  was  adjudged  to  be  a  good 
performance  of  the  condition*  no  place  being  appointed  for 
the  delivery,  and  the  defendant  might  not  be  able  to  find 
the  plaintiff,  and  they  relied  on  Taw*s  ease.  This,  there- 
fore, was  a  confirmation  at  the  distance  of  28  years,  of 
the  case  of  Taw  v.  Bury,  and  it  was  again  confirmed,  at  a 
still  later  period,  in  Butler  and  Baker's  case.  Lord  Coke 
there  puts  the  point  very  clearly,  thus  : — ''  If  A.  makes  an 
obligation  to  jB.,  and  delivers  it  to  C,  to  the  use  of  B., 
this  is  the  deed  of  A.  presently ;  but  if  C  offers  it  to  £., 
there  B.  may  refuse  it  in  pais,  and  thereby  the  oUigation 
will  lose  its  force,  (but  perhaps  in  such  ease  A.,  in  an 
action,  brought  on  this  obligation,  cannot  plead  mm  est 
factum,  because  it  was  once  his  deed);  and  therewith 
agrees  Taw's  case.  The  same  law  of  a  gift  of  goods  and 
chattels,  if  the  deed  be  delivered  to  the  use  of  the  donee, 
the  goods  and  chattels  are  in  the  donee  presently,  before 
notice  or  agreement ;  but  the  donee  may  make  refusal  ia 
t  pais,  and  by  that,  the  property  and  interest  will  be  devested, 

and  such  disagreement  need  not  to  be  in  a  court  of  record. 
Note,  reader,  by  this  resolution  you  will  not  be  drawn  to 
error  by  certain  opinions  delivered  by  the  way ;  without 
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premeditation,  in  7  E.  4,  1,  a.  b,  and  19  b.,  8  £.,  4, 29  a,        ^^^^- 

8  H.  7,  13,  39  H.  6,  44  b,  and  other  books  obiter."     The      "^1^ 

same  doctrine  will  be  found  in  Bro.  Abr.  tit.  Ihoe  et  JBe-       „  ^' 

KmcHT. 

mainder,  pi.  29,  8  Vin.  Abr.  488,  and  Wankford  v.  TFaiiA;- 
/oni  (a).  Upon  these  authorities  we  are  of  opinion  that  the 
d^very  of  thi^  deed  by  Wynne,  and  putting  it  in  the  posses- 
sifm  of  his  sister,  made  it  a  good  and  perfect  deed,  at  least- 
from  the  momaat  when  it  was  put  into  the  sister's  possession* » 
The  remaning  question  is  this: — ^Whether  the  deed 
must  be  considered  void,  as  against  creditors,  under  the 
13  Elix.f  c6,otBB  against  the  defendant  as  a  purchaser, 
under  the  27  EUz,,  d  42.  As  to  creditors,  there  was  no  proof 
of  outstanding  debts  at  the  trial ;  nor  any  proof  of  there 
being'  any  creditor  except  the  defendant,  who  may  be  re- 
garded in  the  double  character  of  creditor  and  purchaser. 
The  facts  in  evidence  as  to  him,  were  these : — that  in  May 
or  Ju$ie,  1820,  Wynne  delivered  to  his  son  a  bond  and  mort- 
gage for  the  defendant,  and  title  deeds,  which  title  deeds, 
and  mortgage,  related  to  the  same  premises  to  which  Gar- 
turns*  mortgage  related.  What  the  nature  of  the  defend- 
ant's debt  was  did  not  appear,  nor  what  was  the  consider- 
ation for  the  Ixmd  and  mortgage.  Whether  any  money 
was  advanoed  when  the  bond  and  mortgage  were  given,  or 
whether  they  were  for  a  pre-existing  debt ;  whether  they 
were  obtained  by  pressure  on  the  part  of  the  defendant, 
or  given  voluntarily  and  of  his  own  motion  by  Wynne ; 
are  points  upon  which  there  is  no  proof.  Under  such  cir- 
cumstances, we  cannot  say  that  the  defendant  has  made 
out  a  case  to  entitle  him  to  treat  Gamons*  mortgage  as  void 
under  either  of  the  statutes.  If  he  should  hereafter  be 
able  to  shew,  that,  as  mortgagee,  he  was  entitled  to  a  pre- 
ference, he  will  be  at  liberty  to  do  so,  and  this  judgment 
will  not  operate  as  any  bar  to  his  claim.  For  these  reasons, 
we  are  of  opinion  that  the  rule  for  a  new  trial  ought  to  be  , 

discharged. 

Rule  discharged. 


Kule< 

(a)  X  Salk.a99,  dOl,  per  Gauldf  J. 
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Tkurtdau      BuRNETT  and  Others,  Executors  of  Sir  Robert  Bur- 

UtJune^  NEXT,  V.  LyNCH. 

In  an  action  CaSE.    The  declaration  stated  that  plaintiffs,  as  execu- 

by  lessee  * 

against  assig-    tors  of  Sir  JR.  Burnett,  before  the  making  of  the  assign- 

if^tiie^def^d!'  ^^^^f  ^^^  ^^f  before  the  committing  of  the  grievances 
ant  produces  thereinafter  mentioned,  to  wit,  on,  &c.,  at,  &c.,  were  law- 
unnecessary  to  ^Ify  possessed  for  the  residue  of  a  certain  term,  whereof 
prove  the  due    ^^\^q  time  of  making;  such  assis^nment  seven  years  were 

execution  of  It,    ,  ,  ,  °   .  .  ,     i 

where  the  Unexpired,  of  and  m  certain  premises,  with  the  appurte- 
^iwed^e^ue  '^*'*^®*j  together  with  the  use  of  certain  household  goods, 
execution  of  furniture,  fixtures,  and  other  things,  mentioned  in  a  sche- 
p^t/'  ~  dule  or  inventorjr.  annexed  to  an  indenture  of  demise  or 
Case<not     lease  thereof,  made  to  Sir  Robert  Burnett,  by  O.  P.  Mev- 

covenant)*  lies 

by  the  assign-   rick,  Esq.,  bearing  date  the  30th  August,  1804,  under  and 

or,  against  the  gu^jje^t  to  certain  rents  and  certain  covenants  therein  con- 
assignee  of  '' 

a  lease,  as-  tained  by  Sir  Robert  Burnett,  his  executors,  administrators 
poU  upon  his  ^^^  assigns  to  be  performed.  Of  such  covenants,  the  fol- 
implied  duty  lowing  were  set  out  in  the  declaration  : — *^  To  paint  the 
comiants  in  ^  outside  woodwork  of  the  house,  and  the  iron  miling,  &c., 
the  original  ^^^^  jjj  every  five  years,  to  repair  during  the  term,  and  to^ 
the  assignor  yield  up  the  premises  sufficiently  repaired,,  at  the  expira- 
sT*  meS*  *^  *^^°  ^^  *^®  term,  and  to  keep  in  proper  order  and  con- 
parted  with  all  dition,  the  garden  and  gravel  walks,  preserve  the  fniit 
Andlil-  ^^^^^  therein,  and  to  replace  such  shrubs  and  fruit  trees  as 

though  Of-  might  die  or  decay,  with  others  of  an  equally  good  or 
lie,  case  was  better  sort,  and  at  the  end  of  the  said  term,  leave  the  gar- 
?^^*f*acti  ^^^  vr^\iB  properly  planted  with  fruit  trees,  and  the 
for  the  injury  kitchen  garden  ground  properly  planted  with  vegetables 
the  asSfi^OT  in  ^^^  roots."  The  declaration  then  averred,  that  of  these 
consequence  covenants  the  defendant  had  notice,  and  then  went  on  to 
nee's  breaches  state,  that  plaintifis  being  so  possessed  of  the  demised 
ofcoyenant.      premises,  afterwards,  and  before  the  committing  of  the 

grievances  by  the  defendant,  as  thereinafter  mentioned,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c.,  at  the 
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reqaest  of  the  defendant^  all  the  estate  and  interest  of  the  lese. 
plamtifisy  of  and  in  the  demised  premises  with  the  appur- 
tenances, was  duly  assigned  to  the  defendant,  to  hold  to  v. 
him,  his  executors,  administrators  and  assigns,  from  the  **^^^*' 
29th  September,  181 7,  for  the  residue  of  the  term  by  the 
indenture  demised  as  aforesaid,  under  and  subject  to  the 
payment  of  the  rents  thereby  reserved,  and  to  the  perform- 
ance of  the  covenants  therein  contained  on  the  part  and 
behalf  of  the  said  Sir  Robert  Burnett,  since  deceased,  his 
executors,  administrators  and  assigns,  from  the  said  29th 
day  of  September,  1817,  to  be  performed  and  kept  By 
virtue  of  which  assignment,  the  defendant  entered  into 
and  upon  the  said  demised  premises,  and  was  posatiMsed 
thereof  for  the  residue  of  the  term,  so  to  the  said  Sir 
Robert  Burnett  demised,  and  continued  so  possessed 
thenceforth,  for  a  long  space  of  time,  to  wit,  unto  the  end 
and  expiration  .of  the  term  so  demised  as  aforesaid,  to  wit, 
at,  &c.,  whereupon  it  then  and  there  became  and  was  the 
duty  of  the  defendant,  as  such  assignee  of  the  demised 
premises,  from  the  ^th  day  of  September j  1817,  to  per- 
form all  and  singular  the  rents  and  covenants  in  the  said 
indenture  contained,  for  and  during  so  much  of  the  resi- 
.due  of  the  term  as  he,  the  defendant,  should  remain  pos- 
sessed of  the  demised  premises  as  such  assignee  as  afore- 
said ;  nevertheless,  the  plaintiffs  say,  that  the  defendant, 
not  regarding  his  said  duty  in  that  behalf,  but  contriving 
and  intending  to  injure  the  plaintiffs  in  this  behalf,  did 
not,  nor  would  after  he  became  possessed  of  the  said 
demised  premises,  and  after  the  said  29th  September,  1817, 
during  the  time  he  remained  and  continued  possessed  of 
the  said  demised  premises,  as  such  assignee  thereof,  at  bis 
own  cost  and  charges,  in  a  good  and  effectual  manner, 
once  in  every  five  years  of  the  said  residue  of  the  said 
term,  paint  all  the  wood-work  of  the  outside  of  the  said 
mansion-house,  and  offices,  &c.,  but  on  the  contrary 
thereof,  suffered  the  premises  to  be  out  of  repair,  whilst 
he  was  assignee,  and  so  to  continue  for  a  long  space  of 
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time,  to  wit,  untile  and  at  the  end  and  termination  of  the 
Bl;R^ETT      demised  term.     By  reason  whereof,  and  of  the  said  several 
Lynch.        breaches  of  covenant,  the  said  O.  P.  Meyrick  in  Hilary 
term,  in  the  fifth  year  of  the  reign  of  oar  Lord  the  now 
king,  in  the  court  of  King's  Biench,  at,  &c.,  impleaded 
the  plaintiffs  as  such  executors  in  a  plea  of  breach  of  co- 
venant, -for  the  damages  sustained  on  occasion  of  such 
several  breaches  of  covenant  as  aforesaid ;  and  such  pro- 
ceedings were  thereupon  afterwards  had  in  the  said  action, 
that  in  Easter  term,  in  the  sixth  year  of  the  reign  of  our 
Lord  the  now  king,  it  was  by  the  said  court  considered 
that  the  said  O.  P.  Meyrick  should  recover,  and  the  said 
O.   P.  Meyrick  recovered  against  the  plaintiffs  as  such 
executors,  1,165/.  for  his  damages,  as  well  by  reason  of  the 
said  several  breaches  of  covenant,  as  for  his  costs  and 
charges  about  his  suit,  in  that  behalf   expended.     By 
means  of  all  which  said  several  premises,  the  plaintiffs  as 
such  executors,  were  forced  and  obliged  to  pay,  and  after- 
wards, to  wit,  on,  &c.,  at,  8ic.,  did  actually  pay  the 
said  sum  of  1,165/.  so  recovered  against  them  as  such 
executors,  and  were  necessarily  put  to  and  incurred  certain 
costs  and  charges,  amounting  to  500/.,  in  and  about  their 
defence  in  the  said  action,  to  wit,  at,  8cc.,  to  plaintiffs' 
damage,  as  such  executors,  as  aforesaid,  of  2,000/.    Plea, 
not  guilty,  and  issue  thereon.    At  the  trial,  before  Best. 
C.  J.,  at  the  last  summer  assizes  for  the  county  of  Surrey, 
the  plaintiffs  set  out  by  proving  that  the  original  lease , 
granted  by  Mr.  Meyrick  to  Sir  £•  Burnett,  had  been 
delivered  to  the  defendant.      They  next  produced  the 
counterpart,  and  proved  the  due  execution  of  it,  by  calling 
the  subscribing  witness.    The  original  lease  was  then  put 
in  by  the  defendant's  counsel,  it  having  been  produced  by 
the  attorney  of  a  Mr.  Daniel,  to  whom  it  had  been  as- 
signed by  the  defendant,  by  a  deed  reciting  the  lease. 
The  plaintiffs'  counsel  then  proposed  to  read  the  original 
lease,  without  calling  the  subscribing  witness,  which  was 
objected  to  on  the  other  side,  on  the  authority  of  Gordon 
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T.  Secreiania);  but  the  learned  Judge  was  of  opinion^  i826. 
that,  as  the  lease  came  out  of  the  hands  of  a  person  to 
whom  the  defendant  himself  had  assigned  it.  that,  was 
sufficient  to  dispense  with  the  necessity  of  proving  its  due 
execution;  and  accordingly  t)ie  lease  was  read  in  eyi<- 
dence.  It  further  appeued,  that  on  the  6ih  September, 
1817,  the  plaintiffs,  as  executors  of  Sir  R.  Burnett,  had, 
by  deed-poll,  assigned  the  lease  to  the  defendatit,  subject 
to  the  payment  of  the  rent  reserved,  and  the  performance 
of  the  covenants  contained  in  the  lease;  that  the  de- 
fendant assigned  his  interest  in  the  lease  to  Mr.  Daniel, 
on  the  28th  September,  1824,  only  two  days  before  the 
term  expired ;  and  that  Daniel  had  been  let  into  posses* 
Bion  of  the  premises  in  1819,  and  continued  in  possession 
till  the  term  expired.  Upon  this  evidence  it  was  objected^ 
that  the  plaintiffs  had  failed  in  proving  the  most  material 
allegation  in  the  declaration,  namely, ''  that  the  defendant 
continued  possessed  of  the  demised  premises,  until  the 
end  and  expiration  of  the  term  ;**  and  that  unless  such 
averment  was  strictly  proved,  the  plaintiffs  could  not 
recover  in  this  form  of  action,  which  was  case,  and  not  co- 
venant. The  learned  Judge,  however,  overruled  the  ob- 
jection ;  and  upon  proof  of  the  damages  sustained,  a  ver- 
dict was  found  for  the  plaintiffs,  damages  1 ,360/. 

Taddy,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule 
nisi,  either  for  a  new  trial,  or  to  arrest  the  judgment,  on 
two  grounds,  first,  that  the  lease  had  not  been  duly 
proved ;  and  second,  that  supposing  the  defendant  liable 
at  all,  the  form  of  action  had  been  misconceived,  inas- 
much as  it  ought  to  have  been  either  covenant  or  assump- 
sit, and  not  case  (6). 

Marry  at  y  Barnewall,  and  Starr,  now  shewed  cause. 
This  being  an  action  by  the  executors  of  the  original  lessee 

(a)  8  T.  R.  548. 

(ft)  The  objection  as  to  the  variance  which  was  taken  at  the  trial,  was 
renewed,  on  moving  for  a  new  trial,  but  overruled  by  the  Court. 
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against  the  assignee  of  the  term,  the  firBt  qnepition  is^ 

BuBNEiT      whether  the  lease  to  the  testator  was  well  proved  at  the 

Lynch.      trial.     It  is  submitted,  that,  as  against  this  defeadant^ 

proof  of  the  due  execution  of  the  counterpart  of  the  lease 

-was  quite  sufficient,  it  appearing  in  evidence  that  the 

« 

original  was  assigned  to  the  defisndant.     Bat,  beside  this» 
as  the  original  came. out  of  the  han&  ^f  the  defendant,  or 
of  a  person  over  whom  he  had  control,  and  who  derived  a. 
beneficial  interest  from  him,  proof  of  the  execution  of  it 
became  quite  unnecessary.     It  is  an  established  principle, 
that  where  an  instrument  is  produced  by  a  person  who 
derives  a  beneficial  interest  under  it,  proof  of  its  execution 
is  dispensed  with.    The  cases  of  Ptarce  v.  Hooper  (a)^ 
and  Orr  v*  MoTrice{b\  are  clear  authorities  upon  this 
point.     But  it  is  incompetent  to  the  defendant  to  dispute 
the  due  execution  of  this  lease,  inasmuch  as  in  his  deed  of 
assignment  to  Daniel  he  has  recited  it,  which  is  a  decisive 
acknowledgment  that  it  was  duly  executed ;  Burleigh  v. 
Siibbs  (c),  For4  v.  Gray  (d).  Doe  v.  Davis  (e).     It  being 
clear,  therefore,  that  the  ground  suggested  for  a  new 
trial  has  failed,  the  question  is,  whether  thC'  motion  in 
arrest  of  judgment  is  tenable.    That  resolves  itself  into 
thequestion,  whether  the  plaintiffs  are  entitled,  to  main*- 
tain  an  action  on  the  case,  for  damages  sustained  under 
the  circumstances  disclosed  in  the  declaration.    Now  it  is 
clear,  that  an  action  of  covenant  would  not  lie,  because 
the  defendant  had  not  become  bound  by  the  deed  of  as- 
signment to  observe  the  covenants  contained  in  the  ori- 
ginal lease.     Co.  Litt.  363  b.     Fitzh.  N.  B.  146.     Com. 
Dig.  Covenant  [A.  1].     Brett  y.  Cumberland  {f).    Then 
would  assumpsit  lie?  for  it  will  be  contended  on  the  other 
side,  that  this  action  should  have  been  framed  either  in 
covenant  or  assumpsit.      It  is  very  immaterial  to  the 
plaintiffs  whether  assumpsit  will  or  will  not  lie,  because 

(a)  3  Taunt.  60.  (c)  5  T.  R.  465. 

(6)  2  J.  B.  Moore,  513.    3  B.  {d)  1  Salk.  285. 

&  B.  139.     See  Gow.  N.  P.  C.  (c)  7  East,  363. 

26.  (/)  Cro.  Jac.  521. 
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tlie  moet  proper  Satm  of  action  it  case*  Thai  snch  an  t^)^. 
action  is  maintainable  cannot  be  disputed ;  it  is  founded 
npott  the  principles  of  common  law  and  common  sense. 
Here  the  defendant  has  accepted  the  lease  upon  the  terms 
of  performing  the  covenants  therein  contained^  and  having 
wrongfolly  neglected  to  perform  thern^  and  the  plaintiffs 
having  become  damnified  by  his  laches»  they  have  a  clear 
right  of  action  against  him»  upon  his  implied  promise  to 
perform  the  duty  thus  imposed  upon  him»  The  declara- 
tion, in  this  case,  is  founded  on  a  legal  duty,  which  the 
oonunon  law  will  imply,  without  any  express  agreement; 
and  the  case  of  Staines  v.  Morris  {a\  is  an  authority  to 
shew,  that  this  defendant,  as  assignee,  must  be  conodered 
as  having  taken  the  premises,  suliject  to  the  performance 
of  thfB  covenantB  contained  in  the  original  lease..  It  is 
clear  that  the  defendant  is  liable  in  seme  form  ^  action ; 
and  that  which  is  most  suitable  to  the  circumstances  here 
disclosed,  is  a  special  action  on  the  case,  founded  upon 
the  defendant's  common  law  liability  for  an  implied  breach 
of  duty* 

Taddjfy  Serj t,  and  Plait,  contrii.  First,  as  to  the  motion 
for  a  new  trial,  it  is  submitted  that  the  subscribing  witness 
ought  to  have  been  called  to  prove  the  due  execution  of 
the  lease,  inasmuch  as  the  defendant's  interest  under  it  had 
ceased  at  the  time  the  cause  of  action  accrued.  The  lease 
did  not  come  out  of  the  defendant's  hands,  but  out  of  the 
hands  of  a  third  person  over  whom  the  defendant  had  no 
control,  and  therefore,  as  this  is  a  case  within  the  general 
rule,  the  subscribing  witness  ought  to  have  been  called ; 
Pearce  r.  Hooper  (6) ;  Orr  v.  Morrice  (c).  Secondly,  as 
to  the  motion  in  arrrest  of  judgment;  this  action  ought 
to  have  been  framed  either  in  covenant  or  assumpsit,  and 
not  in  case.  It  seems  clear  that  case  is  not  the  proper 
form  of  action,  because,  here  the  plaintiffs  havjO  no  interest 

(•)  1  Vea.  &  Beajnes,^.       (b)  3  T^unU  6p.       (c)  3  B.  &  B.  139. 
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1826.  whatever  which  entitles  them  to  maiatain  such  ka  action 
against  the  defendant  for  waste.  There  is  no  duty  which 
the  defendant  owed  to  the  plaintiffs,  inasmuch  as  they  had 
parted  with  the  whole  of  their  interest  by  assignment,  and 
therefore  case  will  not  he*  It  is  true  that  an  action 
on  the  case  in  the  nature  of  waste  might  lie  by  the  owner 
of  the  inheritance,  upon  which  principle  the  case  of 
Kinfyside  v»  Thornton  (a)  was  decided ;  but  not  in  this 
instance,  where  the  plaintiflFs  have  assigned  all  their  inter- 
est. IBayUyp  J.  Suppose  the  plaintiffs,  after  the  assign* 
ment,  had  been  forced  by  the  lessor  to  pay  the  rent,  might 
they  not  have  brought  an  action  on  the  case  against  the 
defendant,  alleging  in  their  declaration  that  it  became  and 
was  the  duty  of  the  defendant,  to  pay  the  rent  from  time 
to  time,  but  that  he  neglected  his  duty  in  that  respect  ? 
Would  not  such  an  action  lie,  on  account  of  the  personal 
injury  to  the  plaintiffs,  although  the  reversion  remained  in 
'another  ?]  Here  there  is  no  duty  owing  by  the  defendant 
to  the  plaintiffs,  because  all  privity  between  him  and  them 
has  ceased.  In  order  to  make  the  defendant  liable  to  the 
plaintiffs,  there  ought  to  have  been  an  express  agreement, 
such  as  a  bond  of  indemnity  for  any  neglect  to  perform  the 
covenants  in  the  lease ;  but  in  the  absence  of  any  such 
agreemeiit,  this  form  of  action  does  not  lie.  iBayley,  J., 
If  I  lend  a  man  a  horse,  there  is  a  duty  imposed  upon  him 
to  return  it,  and  may  I  not  have  an  action  on  the  case  if 
he  neglects  to  return  it  ?]  There  can  be  no  duty  owing 
from  the  assignee  to  the  assignor  of  a  lease,  but  what 
arises  upon  the  agreement  between  the  parties ;  and  here 
there  is  none.  In  Jones  v.  Hill  (6),  it  was  held  that  an 
action  on  the  case  for  permissive  waste  is  not  maintainable 
against  a  tenant  for  years,  if  be  holds  under  an  express 
contract  or  covenant  to  repair.  Then  the  action  here 
ought  to  have  been  either  in  covenant  or  assumpsit.  First, 
in  covenant,  because  the  lease  was  assigned  to  the  defend^ 
ant  by  deed,  and  the  defendant  having  taken  possession  of 

(a)2SirW.Bla€k8tone,  111.     (6)  7  Taunt  391,  IJ.  B.  Mooi«,  lOO. 
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the  pretpises,  he  is  by  implication  of  law  boi^nd  to  per-  1826. 
form  the  covenants  in  the  original  lease.  Roll  Abr.  516, 
Co.  Liu.  231,  a,  Dyer,  198.  Second,  assuming  covenant 
not  to  lie^  then  assuQipsit  is  the  proper  form  of  action,  in- 
asniuch.as  by  entering  into  the  beneficial  enjoyment  of 
the  premises  by  virtue  of  the  assignment,  a  promise  may  be 
implied  qn  the  part  of  the  defendant  to  perform  the  cove* 
nants  in  the  lease,  and  so  to  render  himself  liable  to  an 
action  on  the  cade  ex  contractu,  and  not  ex  delicto,  the 
form  here  adopted. 

Abbott,  C.  J.. — I  am  of  opinion  that  the  rule  nisi 
obtained  in  this  case  must  be  discharged.  First,  as  to 
a  new  trial,  the  ground  of  that  application  was,  that 
although  the  lease  made  to  the  testator  was  produced  either 
by  the  defendant  or  by  a  person  claiming  under  him,  it 
could  not  be  read  without  calling  the  subscribing  witness 
to  prove  the  execution  of  it ;  but  I  am  of  opinion,  that  as 
against^the  present  defendant,  it  was  unnecessary,  both  with 
reference  to  the  subject-matter  of  the  lease,  and  with  refer- 
ence to  the  parties  to  call  that  witness.  It  was  proved  at  the 
trial,  that  the  plaintiffs'  testator  had  ex^uted  a  lease,  and 
that  the  plaintiffs'  executors  had  assigned  that  lease  to  the 
defendant  Lynch,  and  that. the  defendant  Lynch,  had 
executed  a  deed  assigning  that  lease  to  Daniel,  which 
deed  so  executed  by  lynch,  recited  the  lease  originally 
granted  to  the  testator.  That  recital  was,  as  it  appears  to 
me,  as  against  Lynch,  abundant  evidence  of  the  due  exe- 
cution of  the  original  lease.  Without  going  further,  there- 
fore, into  that  point,  it  appears  to  me,  that  on  that  short 
ground  the  lease  was  sufficiently  proved.  Then  as  to  the 
other  part  of  the  rule,  which  relates  to  the  arrest  of  judg- 
ment, the  facts  of  the  case  appear  to  be  these : — ^A  lease 
had  been  granted  to  the  plaintiffs'  testator,  whereby  he 
had  covenant  to  pay  rent  and  perform  the  other  cove- 
nants contained  in  the  lease.  The  plaintiffs  afterwards 
assigned  the  lease  to  Mr.  Lynch,  the  defendant,  and  by 

VOL.  viii.  2  c 
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the  terms  of  that  assignment,  Lynch  was  to  hold,  sub- 
^^i!^-^     jecfe  to  the  payment  of  the  rent,  and  to  the  perfonnance  of 
V.  the  covenants    of  the   original  lease.     Those  were  the 

terms.    It  is  true,  he  enters  into  no  express  covenant  or 
contract  that  he  wilt  pay  the  rent  and  perform  the  cove- 
nants, but  he  accepted  the  assignment  on  those  conditions. 
First,  then  we  are  to  consider  whether  any  action  can  lie 
against  him.     If  it  be  determined  that  ilo  action  will  lie, 
then  the  consequence  will  follow,  that  a  pereon  having  taken 
an  assignment  of  a  lease  from  another,  subject  to  the  pay- 
ment of  rent  and  the  performance  of  certain  covenants,  and 
having  thereby  induced  an  understanding  in  that  other, 
that  he  would  pay  the  rent,  and  perform  the  covenants, 
will  be  at  liberty  to  forego  those  obligations,  and  cast  the 
burthen  of  them  upon  the  other  person.    That  is  a  pro- 
position so  repugnant  to  common  sense  and  reason^  that  it 
would  be  a  reproach  to  the  law  of  England^  which  is  the 
law  of  reason,  if  we  were  to  hold  that  such  a  consequence 
would  follow.    Then,  as  some  action  will  lie,  the  next 
question  arises,   what  must  be  the  form  of  the  action? 
It  has  been  contended  that,  if  any  action  lies,  it  ought  to 
be  an  action  in  the  form  of  covenant.    Now  I  do  not 
think  that  an  action  of  covenant  could  have  been  main- 
tained, for  an  action  of  covenant  is  one  of  a  particular 
technical  nature.     It  cannot,  by  the  law  of  England^  be  * 
maintained,  except  against  a  person  who  by  himself  or 
some  other  person  acting  on  his  behalf,  has  executed  a 
deed  under  seal,  or  who,  under  some  very  peculiar  cir- 
cumstances (such  as  those  mentioned  in  Co.  Litt.  231), 
has  engaged  by  deed  to  do  and  perform  certain  acts.      In 
this  case,  it  is  clear  that  the  defendant  has  not  engaged 
by  deed  to  perform  the  covenants,  and  therefore  covenant 
will  not  lie.    Then  will  an  action  of  assumpsit  lie  ?    If  I 
am  asked  my  opinion,  I  think  it  will.    But  why  ?  Because 
the  defendant  by  taking  the  estate  subject  to  the  payment 
of  rent,  and  the  performance  of  the  covenants,  in  the 
original  lease,  had  made  it  his  duty  to  pay  the  rent  and 
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perfonn  the  covenants,  and  if  by  neglecting  that  duty        i826. 
a  burthen  was  cast  upon  him  from  whom  he  took  the 
estate,  it  seems  to  me  that  the  law  would  imply  a  promise 
arising  out  of  that  contract  of  assignment,  and  upon  that 
implied  promise,  the  action  of  assumpsit  wouU  lie.     It 
by  no  means  follows,  however,  that  because  a  promise 
may  be  implied  by  law,  this  action  on  the  case,  which  is 
founded  on  the  breach  of  some  duty  from  which  the  law 
implies  a  promise,  may  not  also  be  maintainable.    I  think 
it  may.    The  case  of  Kinlynde  v.  Thornton,  is  an  au- 
thority for  saying  that  either  of  those  forms  of  action 
will  lie.     The  only  case  to  the  contrary  is  that  of  Jones  v* 
Hill  {a).    I  cannot  forbear  observing,  however,  that  the 
facts  of  that  case  bear  a  very  close  resemblance -to  the 
facts  proved  here,  but  I  think  the  attention  of  the  Court 
was  not  brought  to  the  true  ground  on  which  the  plaintiffs' 
case  was  founded,  for  I  observe  that  the  learned  counsel, 
who  moved  to  set  aside  the  nonsuit  in  that  case,  put  his 
argument  altogether  upon  the  ground  that  an  action  on  the 
case  would  not  lie  for  permissive  waste,  and  that  seems  to 
have  been  the  question  there  agitated.     It  is  true,  that 
the  same  learned  counsel  cited  the  case  of  Kinlyside  v^ 
Thornton,  but  it  was  not  argued  that  by  the  acceptance  of 
the  assignment  it  became  the  duty  of  the  assignee  to  do 
the  very  thing,  the  omission  to  do  which  was  made  the 
subject  of  complaint.    The  case  was  not  at  all  put  on 
that  ground.    Here,  that  ground  has  been  taken,  and  I 
think  that  a  duty  did  arise  when  the  defendant  accepted 
the  assignment  of  the  lease,  subject  to  the  performance 
of  the  covenants,  'and  that  as  a  breach  of  that  duty  has 
been  committed,  a  special  action  on  the   case  may  be 
maintained.    As,  therefore*  the  case  of  Jones  v.  HiU,  is  no 
authority  to  govern  our  decision  in  the  present  case,  I 
think  this  action  may  be  maintained. 

Bat  LEY,  J. — I  agree  that,  on  both  points,  this  rule 

(a)  7  T^Hint.  392 ;    IJ.  B.  Moore,  100. 
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1836.        must  be  discharged.     My  opinion  with  reference  to  the 
'-^'"^'      first,  is  founded  oh  this,  that  the  deed  came  out  of  the 
v.  jpossession  of  the  party,  whom  I  consider  as  identified 

Lynch.  ^^j^  ^^  defendant.  He  claimed  under  him,  and  it  was  a 
deed  under  which  the  defendant  and  the  party  claiming 
under  him,  had  taken  all  the  interest  which  it  professes  to 
convey.  My  brother  Ttiddy  takes  a  distinction  between 
this  and  the  other  cases  cited  in  argument,  namely,  that 
this  defendant  no  longer  took  any  interest  at  the  time  the 
document  was  produced.  But  I  do  not  think  that  is  a 
material  distinction.  My  opinion  is,  that  if  a  party  has 
taken  under  a  deed  all  the  interest  which  the  deed  is  cal* 
culated  to  give,  it  is  not  competent  for  him  to  dispute  the 
due  execution  of  it,  more  especially  where  the  instrument 
comes  out  of  his  own  possession.  Upon  that  short  ground, 
I  am  of  opinion,  that  the  first  part  of  the  rule  must  be 
discharged.  Upon  the  second  point,  it  is  not  necessary 
for  us  to  decide,  whether  covenant  or  assumpsit  would  lie 
in  this  particular  case.  There  might  be  a  difficulty,  under 
certain  circumstances,  but  I  see  no  difficulty  in  saying, 
that  in  this  case,  an  action  on  the  case  founded  upon  the 
tort  will  lie,  on  the  ground,  that  from  the  facts  stated  in 
this  declaration,  the  law  raises  a  duty  in  the  defendant  to 
perform  the  covenants,  and  that  duty  having  been  broken 
by  the  defendant,  and  the  plsdntiffs  being  thereby  preju- 
diced by  it,  they  are  entitled  to  maintain  an  action  to  re- 
cover a  compensation  in  damages  for  the  injury  which  the 
defendant's  breach  of  duty  has  produced.  In  this  case, 
the  defendant  took  the  lease  as  the  assignee  of  the  plain- 
tiffs, subject  to  the  payment  of  the  rent,  and  subject  to 
the  performance  of  certain  covenants.  To  the  payment  of 
that  rent,  and  the  performance  of  those  covenants,  Sir  R, 
Burnett,  or  his  representative,  in  the  character  of  lessee, 
was  originally  liable,  and  continued  liable  to  the  lessor. 
-  The  lessor  would  have  the  option  from  time  to  time  of 
claiming  payment  of  the  rent,  and  a  compensation  for 
neglecting  to  repair  the  premises,  either  from  the  lessee. 
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or  the  assignee  of  the  lessee.  If  he  claimed  from  the  ^^26. 
assignee,  the  lessee  could  not  be  hurt,  but  if  he  claimed 
from  the  lessee,  why  then  the  latter  would  be  injured, 
because;  the  assignee  ought  to  have  taken  care  that  the 
rent  had  been  from-  time  to  time  duly  paid,  and  the  pre- 
mises kept  in  repair,  inasmuch  as  he  took  the  property 
subject  to  those  conditions.  If  he  has  been  guilty  of 
Diligence  with  reference  to  those  conditions,  and  the 
plaintiffs  have  been  damnified  by  that .  negligence,  why 
are  the  plaintiffs  not  to  maintain  an  action  ?  Is  there  not 
a  duty  implied  from  the  nature  of  the  contract,  and  the 
relation  that  existed  between  the  parties,  from  the  defend- 
ant to  the  plaintiffs  in  that  respect  ?  I  think  there  is,  and 
it  seems  to  me  that  that  duty  has  been  very  accurately 
stated  in  the  declaration,  where  it  is  described  as  co-ex- 
tensive with  the  particular  period  during  which  the  de- 
fendant, as  assignee  of  the  premises,  held  and  enjoyed. 
I  need  not  go  through  the  cases  in  which  it  has  been  de- 
cided, that  although  there  has  been  an  express  contract, 
the  party  is  not  bound  to  resort  to  the  express  contract 
and  make  it  the  gist  of  the  action ;  but  it  is  quite  clear, 
that  he  may  declare  on  the  tort,  and  recover  for  the  injury 
arising  from  the  neglect  to  perform  the  duty,  which  the 
express  contract  had  imposed.  One  of  those  cases  I  will, 
however,  advert  to,  namely,  Dickson  v.  Clifton  {a).  In  that 
case  the  plaintiff  declared,  that  he  had  retained  and  em- 
ployed the  defendant  in  his  service,  to  be  master  and  com- 
mander of  a  vessel  to  receive  on  board  at  a  certain  place 
a  particular  cargo  of  com,  and  cany  the  same  to  a  given 
place,  and  deliver  it  to  a  particular  person.  There  is  no 
doubt  that  assumpsit  might  have  been  maintained  against 
the  captain  for  his  negligence  in  not  carrying  the  cargo, 
or  for  not  taking  care  of  it  after  he  had  received  it  on 
board.  But  there,  instead  of  bringing  assumpsit  on  the  con- 
tract, the  plaintiff  brought  case  for  negligence  in  the  per- 
formance of  the  contract,  the  terms  of  which  were  specially 
set  out.'  Upon  what  principle  was  that  action  main  tain- 
Co)  2  Wils.  319. 
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1826.  able  ?  It  could  only  be  that  the  express  contract  created 
a  duty,  and  for  the  breach  of  that  duty,  an  action  of  tort 
might  be  maintained.  The  decision  in  Bretherton  y. 
Wood  (a),  Judin  v.  Samuel  {b\  and  several  Other  cases  are 
all  founded  on  the  same  ground.  This  is  not  an  action 
upon  the  case,  in  the  nature  of  waste,  but  it  is  brought  to 
recover  a  compensation  in  damages,  because  the  defend- 
ant has  not  performed  that  duty  which,  to  between  him 
and  the  plaintiffs,  he  v^  bound  to  perform,  and  I  think 
that,  considering  the  relation  of  these  parties,  there  can  be 
no  doubt  that  the  plaintifis  are  entitled  to  maintain  an 
action  for  a  compensation  in  damages,  by  reason  of  the 
defendant's  breach  of  duty. 

HoLBOYD,  J. — I  am  also  of  opinion  that  there  ought 
to  be  no  new  trial,  and  that  the  judgment  ought  not  to  be 
arrested.  It  seems  to  me  that  the  lease  was  properly 
received  in  evidence,  without  proof  of  execution  by  the 
subscribing  witness,  coming  as  it  did  out  of  the  hands  of 
the  defendant,  or  of  a  person  who  claimed  under  him. 
The  other  point  lies  in  a  very  narrow  compass.  The 
plaintiffs,  as  representatives  of  the  testator,  were  subject 
to  the  payment  of  the  rent,  and  to  the  performance  of  the 
covenants  contained  in  the  lease.  The  declaration  states 
that  the  defendant  knew  of  those  circumstances.  The 
plaintiffs  assigned  the  lease  to  the  defendant,  subject  to 
the  payment  of  the  rent,  and  the  performance  of  the 
covenants,  and  he  entered  into  possession  under  that 
assignment.  The  effect  of  that  was^  to  take  away  the 
tenancy  from  the  original  lessee,  and  to  vest  it  in  him  as 
assignee,  and  to  take  it  completely  from  the  original  lessee. 
Unless  there  had  been  an  express  covenant,  the  original 
lessor  could  not  sue  the  original  lessee,  for  any  breach  of 
the  covenants  committed  subsequent  to  that  period  of 
time,  for  it  is  only  by  reason  of  his  tenancy  that  he 
remains  liable  to  the  lessor.  What  is  the  effect  of  the 
assignment  ?    The  assignee,  by  virtue  of  it,  stands  in  the 

(a)  6  J.  B.  Moore,  141 ;  3  B.  &  B.  54.  {b)  1  N.  R.  43. 
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same  ntaatioo  as  the  original  lessee ;  he  takes  it  subject        i826. 
to  the  payment  of  the  rent,  and  the  performance  of  the 
coTenaots*     Is  he  not  then  bound,  so  long  as  he  is  the 
assignee,  to  perform  them,  not  merely  by  a  moral,  but  by 
a  l^gal  obligation,  created  by  the  common  law,  under  the 
circumstances  stated  in  the  declaration?    He  had  the 
ben^t  of  the  estate,  and  then  upon  the  maxim  qui  com- 
modpm  sentit  onus  et  sentire  debet,  he  is  liable  to  all  the 
duties  which  such  a  situation  imposes  on  him.    It  appears 
to  me,  therefore^  that  where  a  person  has  a  particular  duty 
imposed  upon  him  by  operation  of  law,  and  he  neglects 
that  duty,  he  is  liable  to  an. action  on  the  case,  and  that 
such  an  action  is  the  proper  remedy.     I  think  that  under 
the  circumstances  of  this  case,  an  action  of  covenant 
would  not  lie,  but,  even  if  it  would,  that  would  not  pre- 
Tent  the  plaintiffs  from  bringing  an  action  on  the  case. 
If  neither  case  nor  covenant  is  maintainable,  I  do  not  see 
what  remedy  the  plaintiffs  would  have  for  those  breaches 
of  covenant  committed,  after  they  had  assigned  to  the 
defendant,  and  for  which  they  had  been  made  liable  in 
damages  by  the  original  lessor.    If  they  had  no  remedy, 
the  consequence  would  be  that  the  defendant  would  enjoy 
all  the  benefit  of  the  estate,  without  any  obligation  either 
to  pay  rent,  or  perform  the  covenants.    It  would  be  ex- 
tremely unjust  if  such  a  construction  could  be  put  upon 
this  transactions  but  it  appears  to  me  that  we  are  justi- 
fied upon  the  principles  of  the  coinmon  law,  in  deciding 
that  the  defendant  is  liable  in  this  form  of  action. 

LiTTLEPALE,  «f. — ^I  am  of  the  same  opinion.  Upon 
the  first  question,  I  think""  there  was  sufficient  evidence 
given  of  the  execution  of  the  lease,  without  going  any 
further.  The  second  question  is,  whether  an  action  is 
maintainable  at  all,  under  the  circumstances  of  this  case, 
and  if  it  is,  then  whether  this  is  the  proper  form  of  ac1;ion  ? 
Now  as  to  the  question,  whether  any  action  is  main- 
tainable at  all^  under  the  circumstances  stated  in  the 
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declaration,  by  the  original  lessee  against  the  assignee,  I 
confess  I,  for  one,  had  for  some  time  considerable  doubt. 
There  is  no  instance  of  such  an  action  that  I  can  find 
in  any  of  the  books,  nor  do  I  recollect  having  heard 
of  a  declaration  in  this  form.    It  does  appear  at  first 
sight,  that  there  is  not  that  kind  of  privity  between  the 
lessee  and  the  assignee,  which  would  entitle  the  former  to 
maintain  any  action  whatever,  because  he  appears  to 
have  parted  with  the  whote  of  his  interest  in  the  lease. 
The  practice  in  the  profession,  certainly,  is  for  the  lessee 
to  take  from  the  assignee  a  bond  or  covenant  to  indem- 
nify, and  not  merely  to  assign  by  a  deed-poll  as  in  the 
present  instance.     Upon  principle,  however,  I  think  that 
an  action  on  the  case  may  be  maintained  by  a  lessee 
against  his  assignee.     If  there  were  not  some  remedy  of 
that  kind  in  a  case  where  no  bond  or  covenant  has  been 
taken,  the  consequence  would  be,  that  the*  lessee  would 
be  left  without  any  protection  whatever,  and  he  would 
have  to  pay  the  rent  during  the  whole  of  the  term,  and 
be   answerable  for  breaches  of  covenant,  although  the 
assignee  had  the  beneficial  occupation,  and  had  himself 
committed   the  breaches  of  covenant.    There  is,  there- 
fore, very  good  reason  why  an  action  ^f  that  kind  should 
be  maintained.    But  it  is  said,  that  if  any  action  Ues 
at  all,  it  ought  to  be  an  action  in  covenant.    I,  how- 
ever, see  no  pretence  for  saying  that  such  an  action  could 
be  maintained.     The  assignment  here  was  merely  by 
deed-poll,  executed  by  the  assignor,  but  not  by  the  as- 
signee.    An  action  of  covenant,  it  is  true,  will  lie  by  the 
lessee  against  the  lessor,  on  the  demise  in  the  original 
lease ;  but  this  is  because  the  law  gives  a  technical  effect 
to  the  word  demise;  but  by  the  mere  amgnment  there  is 
no  technical  effect  given,  because  the  word  assignment 
does  not  amount  to  any  covenant  or  contract  on  the  part 
of  the  assignee  to  pay  the  rent,  or  perform  the  covenants 
in  the  original  lease ;  and,  therefore,  in  order  to  enable  the 
assignor  to  maintain  covenant  against  the  assignee,  there 
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must  be  a  contract,  under  seal,  by  the  assignee.    Then,  if        i826. 
an  action  of  covenant  will  not  lie,  let  us  consider  whether 
assumpsit  would  be  a  proper  remedy  under  the  circum- 
stances of  this  case.    The  action  of  assumpsit  is  founded 
upon  a  promise,  either  express  or  implied ;  and  where  it  is 
express,  that  form  is  the  most  suitable  for  adoption ;  but 
where,  as  in  this  instance,  the  promise  is  implied,  from  a 
peculiar  state  of  circumstances  raising  a  duty,  and  the 
duty  is  violated,  then  it  appears  to  me,  that  although 
assumpsit  on  promises  would  lie,  yet  the  more  proper 
remedy  would  be  an  action  on  the  case  for  a  tort.    It  is 
for  this  reason  that  I  think  case  is  better  adapted  to  the 
plaintiffs'  injury  than  assumpsit,  especially  in  the  absence 
of  any  express  contract  between  the  parties  to  this  record. 
The  ground  of  action  here  is,  the  damage  resulting  to  the 
plaintiffs  from  the  defendant's  breach  of  duty.    The  mere 
neglect  of  duty  would  not  afford  the  plaintiffs  any  ground 
to  recover  in  assumpsit  against  the  defendant,  as  upon  a 
contract.     The  duty  was  not  to  be  performed  to  the 
plaintifb,  but  to  the  original  landlord;  but  the  defendant's 
interest  is  whoUy  derived  from  the  plaintiffs,  and  it  is  in 
consequence  of  the  defendant's  neglect  of  duty  that  the 
plaintiffs  have  been  damnified,  by  the  original  landlord 
coming  upon  them  for  the  breach  of  those  covenants  con- 
tained in  the  lease,  after  the  assignment  to  the  defendant. 
The  plaintiffs  having  thus  sustained  a  damage,  it  appears 
to  me  that  they  may,  in  this  form  of  action,  recover  a 
compensation  for  the  injury  they  have  suffered,  by  reason 
of  the  breach  of  the  defendant's  implied  duty  to  perform 
the  covenants  in  the  original  lease. 

Rule  discharged. 
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.  Fbost  V.  Boll  AND  and  others.  Assignees  of  Marsh  and 

2nd  June.  Others,  Bankrupts. 

A  paving  act  DeBT.    Plea,  nil  debet,  and  issue  thereon.    At  the  trial, 
empowered       j^f^^^  Abbott,  C.  J.,  at  the  adjourned  Middlesex  sittings 

commission-  "  , 

era  to  sue  in      after  last  Trinity  term,  the  plaintiff  had  a  verdict,  damages 
theiJ'cUrkf  for  h070l.  125.,  subject  to  the  opinion  of  the  Court  upon  the 

any  sums  due     following  oase. 

pe^M  therein  The  local  and  public  act,  12  Geo.  3,  c^69,  appoints  com- 
^^^,oranjf  migsioners  for  parbg,  or  otherwise  improTing,  certain 
persons,  pay-  streets  and  Other  public  passages  and  places  in  the  parish 
ofAatS'^^  of  St.  Pancrasj  Middksex.  The  plaintiff  was  clerk  to  the 
and  enacted,  commissioners  appointed  to  carry  that  act  into  execution. 
treMurer^col-  The  defendants  were  assignees  of  Messrs.  Mar$h,  Stracey, 
lector,  officer,  FauntUroy  and  Graham^  bankrupts  under  separate  corn- 
Am,  appointed  missions.  The  action  was  brought  to  recover  the  sum  of 
by  the  com-      1  070/.  12s... received  by  the  bankrupts  to  the  use  of  the 

missionera  to  ''  ^ 

collect  money,  defendants.    The  fourth  section  of  the  12  Geo.  3,  c.  69, 

money  of  the  said  conmiisstOBers,  [the  pievious  section  nominating  the 
era  in  his  '  commissioners  at  the  time  of  passing  the  act,  and  direct- 
hands,  his  as-  ing  ti|0  appointment  of  cosamissioners  in  future],  or  any 

fiignees  should       °  *.   .  i     i    i,   . 

pay  the  money  seven  or  more  of  them,  at  any  meeting  to  be  held  m  pnr- 
feren^' to^'u^  suance  of  that  act,  to  appoint  one  or  more  treasurer  or 
other  debts,  treasurers,  clerk  or  clerks,  collector  or  collectors,  surveyor 
«cegtdAt, to  ^^  3,„^o„^  ^th  sach  allowances  as  they  sludl* jndge 
Held,  that  the   reasonable,  and  may  also  from  time  to  time  appoint  such 

commission-        .,  «,  ^  .i  i^    «    /»    ^  « 

ers  might  sue  Other  officer  or  officers  as  they  shall  find  necessary  and 
m  the  name  of  convenient,  and  shall  or  may  take  security  from  all  such 
assignees  of      persons  for  the  due  execution  of  their  respective  offices, 

u>  recover  the  *"*^  "^y  ^^^  **°*®  ^  *^°*®  remove  all  or  any  of  the  said 
amount  of  their  officer  or  officers,  or  other  person  or  persons,  and  appoint 

h^n  at  the  Others  in  the  room  of  such  of  them  as  shall  be  so  removed." 
time  of  his        The  seventy-sixth  section  enacts,  "That  the  collector  or 

bankruptcy ; 

though  he  had   received  from  the  commissionera  no  written  appointment  as   their 

banker. 
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collectors  of  the  rates  and  assessments  aforesaid,  shall  pay 
the  money  as  he  or  they  shall  receive  the  same,  to  the 
treasurer  or  treasarers  for  the  time  being  to  the  said  com- 
missioners." The  seventy-seyenth  section  enacts,  "That 
as  soon  as  conveniently  may  be  after  the  treasurer  or  trea- 
surers of  the  said  commissioners  shall  at  tmy  time  have 
received  the  sum  of  600/.,  of  the  monies  appointed  to  be 
received  by  him  or  them,  by  virtue  of  and  for  the  purposes 
of  this  act,  he  or  they  shall  from  time  to  time  pay  the 
same  into  the  hands  of  such  banker  or  bankers,  as  the 
said  commissioners,  or  any  seven  or  more  of  them,  shall 
for  that  purpose  direct,  in  the  natne  and  on  the  account  of 
the  said  commissioners ;  and  the  same  shall  be  disposed  of 
by  order  of  the  said  commissioners,  or  any  seven  or  more 
<rf  them,  for  the  purposes  of  this  act,  and  not  otherwise/' 
The  seventy-ninth  section  enacts,  ''That  four  times  at 
least  in  every  year,  an  account^  from  the  book  or  bodu 
to  be  kept  by  the  collector  or  collectors,  of  the  sum  or 
soms  of  money  as  shall  be  so  assessed,  shall  be  fairly  stated 
and  signed  by  the  collector  or'  collectors,  and  delivered 
by  him  or  them  to  the  said  commissioners,  who  are  hereby 
empowered  to  give  a  discharge  to  the  said  collector  or  col- 
lectors  for  all  such  monies  as  he  or  they  shall  have  truly 
accounted  for;  and  in  case  any  treasurer  or  treasurers,  col- 
lector or  collect(»s,  officers,  or  other  personSf  shall  happen 
to  die  or  become  bankrupts  before  he  or  they  shall  have 
faUy  paid  and  satisfied  all  the  monies  by  him  or  them 
received  by  virtue  of  this  act ;  then,  and  in  every  such 
case,  the  executors,  administirators,  or  other  legal  re- 
presentatives, person  or  persons,  possessing  the  estate  and 
effects  of  any  such  treasurer  or  treasurers,  collector  or  col- 
lectors, officer  or  officers^  or  other  person  or  persons,  or  the 
assignee  or  assignees  of  such  bankrupt,  shall  out  of  such 
estate  and  effects  pay  unto  the  treasurer  or  treasurers  for 
the  time  then  being,  to  the  said  commissioners,  all  such 
sums  of  money  as  shall  be  in  the  hands  of  such  persons 
respectively  at  the  time  of  his  or  their  death,  or  at  the 
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time  of  suing  out  any  commission  of  bankrupt  against 
him  or  them,  and' not  paid  over;  or  so  much  thereof  as 
the  said  estate  or  effects  will  extend  to  pay,  &c. ;  and  in 
case  of  non-payment  of  the  same  by  the  space  of  ten  days 
after  the  same  shall  have  been  demanded,  it  shall  and  may 
be  lawful  to  and  for  the  treasurer  or  treasurers  for  the  time 
being  to  such  commissioners,  and  he  and  they  is  and  are 
hereby  directed  and  required,  in  his  or  their  own  name  or 
names,  to  commence  one  or  more  action  or  actions  in  any 
of  his  Majesty's  Courts  of  Record  at  Westmimter,  against 
such  executors,  administiutors,  assignee  or  assignees,  or 
other  persons  as  aforesaid,  for  the  recovery  of  the  same." 
The  forty-seventh  section  of  the  general  Metropolis  Paving 
Act,  67  Geo,  3,  c.  29,  enacts,  '^  That  the  commissioners,  or 
trustees,  or  other  persons  having  the  control  of  the  pave- 
ments of  any  parochial  or  other  district  within  the  juris- 
diction of  that  act,  may  at  any  meeting  or  meetings  ap- 
point a  clerk  or  clerks,  and  may  appoint  one  or  more  col- 
lector or  collectors  of  the  n^tes  and  assessments,  and  an 
inspector  'or  inspectors  of  the  pavements  within  their 
parochial  or  other  districts,  and  such  other  officer  or  officers 
for  the  execution  of  this  act,  or  of  the  local  act  or  acts  of 
parliament  relating. to  the  paving  of  such  parochial  or 
other  districts  exclusively,  or  jointly  with  any  other  matters 
or  objects  as  such  commissioners,  trustees,  or  other  persons, 
shall  think  proper ;  and  may  from  time  to  time  remove 
them,  or  any  of  them,  and  appoint  other  persons  in  his  or 
their  stead,  as  they  shall  think  it  necessary  or  convenient/' 
The  fifty-first  section,  enacts,  ''  That  in  case  any  treasurer, 
collector,  officer,  or  other  person,  appointed  by  the  com- 
missioners, or  trustees,  or  other  persons  having  the  control 
of  the  pavements  of  the  streets  and  public  places  in  any 
parochial  or  other  district  within  the  jurisdiction  of  this 
act,  for  the  collection  and  receipt  of  the  monies  to  be  col- 
lected and  received  by  virtue  of  any  rates  and  assessments 
which  may  be  made  for  or  towards  the  expenses  of  paving 
and  keeping  in  repair  the  pavements  of  any  streets  and 
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public  places  within  such  parochial  or  other  district^  either 
exclusively,  or  jointly  with,  or  for,  or  towards  any  other 
objects  or  purposes,  shall  happen  to  die  or  become  bank* 
rupt,  before  he  or  they  shall  have  fully  paid  and  satisfied 
aU  monies  received  by  him,  or  them,  for,  or  in  respect  of 
any  such  rates  or  assessments ;  or  for^  or  on  account  of  the 
commissioners,  or  trustees,  or  other  persons,  by  whom  he 
or  they,  shall  have  been  appointed ;  then,  and  in  every 
such  case,  if  such  treasurer,  collector,  officer,  or  other  per- 
son, shall  die,  the  executors,  administrators,  representa- 
tives, or  other  persons,  possessing  the  estate  and  effects  of 
every  such  treasurer,  collector,  officer,  or  other  person,  ap* 
pointed  by  the  said  commissioners,  or  trustees,  or  other 
persons,  having  the  control  of  the  pavements  of  the  streets 
and  public  places  within  such  parochial  or  other  district ; 
or,  if  he  shall  become  bankrupt,  then  the  assignee  or  assig- 
nees of  the  estate  and  effects  of  such  bankrupt,  s^all,  out 
of  such  estate  and  effects,  pay  to  the  said  commissioners, 
or  trustees,  or  other  persons,  having  the  control  of  the 
pavements  of  the  streets  and  public  places  within  such 
parochial  or  other  district  as  aforesaid,  or  to  such  person 
or  persons  as  they  shall  from  time  to  time  direct  to  receive 
the  same,  all  such  sum  and  suras  of  money  as  shall  have 
been  collected  or  received  by  such  treasurer,  collector, 
officer,  or  other  person,  appointed  by  the  said  commissioners 
or  trustees,  or  other  persons  as  aforesaid ;  and  which  shall 
be  due  and  owing  from  him  to  the  said  commissioners, 
or  trustees,  or  other  persons  as  aforesaid,  by  whom  he,  or 
they  shall  have  been  so  appointed,  at  the  time  of  his 
death,  or  at  the  time  of  the  suing  out  any  commission  of 
bankrupt  against  him,  and  not  paid  over,  or  so  much 
thereof  as  the  said  estate  and  effects  of  such  treasurer, 
collector,  officer,  or  other  persons,  appointed  by  the  said 
commissioners,  or  trustees,  or  other  persons,  as  aforesaid, 
who  shall  so  die,  or  become  bankrupt,  will  extend  to  pay, 
and  in  preference  to  any  other  debt,  or  debts,  except  debts 
due  to  the  King's  Majesty,  See.     And  in  case  of  non-pay- 
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1826.  ^  ment  of  all  and  eveiy  such  sum  and  sums  of  money  by 
any  executor,  administrator,  assi^ee,  or  other  person  as 
aforesaid,  for  the  space  of  ten  days  after  the  same  shall 
have  been  demanded  by,  or  on  the  behalf  of  the  said  com- 
missioners or  trustees*  or  other  persons  by  whom  such 
treasurer,  collector,  officer,  oc  other  person,  dying  or 
becoming  bankrupt,  had  been  appointed,  it  shall  and  may 
be  lawful  to  and  for  the  said  commissioners,  or  trustees, 
or  other  persons,  haring  the  control  of  the  pavements 
within  such  parochial  or  other  district,  by  whom  any  such 
treasurer,  collector,  officer,  or  other  person,  had  been  ap- 
pointed, to  commence  one  or  more  action  or  actions  in  any 
of  his  Majesty's  Courts  of  Record  at  Westminster,  against 
such  executor,  or  administrator,  assignee,  or  other  person, 
as  aforesaid,  for  the  recovery  of  the  same  sum  or  sums  of 
mcmey."  The  hundred  and  twentieth  section  enacts, 
"  That  the  said  commissioners  or  trustees,  or  other  persons 
having  the  control  of  the  pavements  in  any  streets  or 
public  places,  in  any  parochial  or  other  district  within  the 
jurisdiction  of  this  act,  may  sue  and  be  sued  in  the  name 
of  their  respective  clerks  for  the  time  being ;  and  that  all 
actions  or  suits  that  the  said  commissioners  or  trustees,  or 
other  persons  having  the  control  of  the  pavements  in  any 
streets  or  public  places,  in  any  such  parochial  or  other  dis- 
trict, may  at  any  time  or  times  hereafter  direct  to  be 
brought  for  the  recovery  of  any  penalty  or  rates,  or  any 
other  sum  or  sums  of  money,  from  time  to  time,  or  at  any 
time  due  or  payable,  from  or  by  any  water  or  gas  com- 
panies, or  commissioners  of  sewers,  or  any  other  person  or 
persons,  due  or  payable  by  virtue  of  any  local  act  or  acts 
of  parliament,  relating  to  their  respective  parochial  or 
other  district,  or  of  this  act,  or  for  or  in  respect  of  any 
other  matter  or  thing  relating  to  such  local  act  or  acts  of 
parliament,  or  to  this  act,  may  be  brought  in  the  name  of 
such  clerk  or  clerks  respectively,  for  the  time  being,  in  any 
of  his  Majesty*s  Courts  of  Record  at  Westminster,  by 
action   of  debt,"  &c.      The  hundred  and  thirty-eighth 
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flection  enacts,  *'That  neither  any  act  or  acts  of  parliament,  1826. 
relating  either  exclusively  to  the  paving  or  repairing  the  Faost 
pavement  of  the  streets  or  public  places  in  any  parochial  f^* 

or  other  districts  within  the  jurisdiction  of  this  act,  or 
relating  thereto  jointly  with  any  other  object  or  purpose, 
nor  any  clause,  matter,  or  provision,  therein  contained, 
shall  be  hereby  repealed." 

On  the  1st  of  July,  1819,  the  office  of  treasurer  to  the 
said  commissioners  became  vacant  by  the  death  of  John 
Jones,  Esq.,  after  whose  death  no  treasurer  was  appointed 
by  the  said  commissioners;  and  on  the  8th  of  July,  1819, 
Messrs.  Marshy  Sibbald,  Stracey,  Fauntkroy,  and  Crra- 
ham,  the  persons  then  composing  the  firm  of  Marsh  and 
Company,    were    appointed    bankers  to  the   said  com- 
missioners, by  an  appointment  which  was  and  is  as  fol- 
lows : — ''  Resolved,  that  Messrs.  Marsh,  Sibbald,  Stracey, 
Fauntleroy,  and  Graham,  of  No.  6,  Berners  Street,  be 
appointed  bankers  to  this  commission,  and  that  the  col- 
lector do  weekly  pay  into  their  hands,  on  the  account  of 
this  board,  all  monies  accruing  to  the  commissioners;" 
signed,  "  John  Frost,  clerk  to  the  commissioners."    This 
entry  appears  in  the  book  of  the  proceedings  of  the  com- 
missioners, and  the  appointment  was  made  at  a  meeting 
at  which  fourteen   commissioners  were  present.      In  or 
about  September,  1819,  Sir  James  Sibbald,  a  partner  in 
the  said  firm,  died,    and  after  his  death  the   business 
was  continued  by  the  other  partners.     The  said  com- 
missioners   under   the   said    local    paving  act,    and    as 
such    commissioners,    after   the   death    of    Sir    James 
Sibbald,  continued  to  employ  the  said  Messrs.  Marsh, 
Stracey,    Fauntleroy,   and   Graham,    but   without    any 
new    appointment,   as   the   bankers   of   the   said    com- 
nussioners,  and  in  the  course  of  such  employment,  the 
said  Messrs.  Marsh,  Stracey,  Fauntleroy,  and  Graham, 
before  the  16th  of  September,  1824,  received  monies  of 
and  belonging  to  the  said  commissioners^  amounting  to 
the  sum  of  1,070/.  12s.,  for  the  use  of  the  said  com- 
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1826.  missioners,  being  monies  collected  and  received  by  the 
collectors  of  the  said  commissioners,  in  virtue  of  the  rates 
and  assessments  made  under  and  by  virtue  of  the  said 
first  mentioned  act.  On  the  16th  of  September,  1824, 
the  said  Messrs.  Marsh,  Stracey,  Fauntleroy,  and  Graham, 
being  respectively  traders,  and  subject  to  the  bankrupt 
laws,  and  having  committed  acts  of  bankruptcy,  a  valid 
commission  of  bankrupt  was  issued  against  them  on  a 
sufficient  petitioning  creditor's  debt,  and  they  were  duly 
declared  bankrupts,  and  the  said  defendants  were  duly 
chosen  and  appointed,  and  became  their  assignees  as  such 
bankrupts ;  and  on  the  29th  of  October,  1824,  a  separate 
commission  was  issued  against  the  said  Pauntleroy,  and 
he  was  duly^  declared  a  bankrupt,  and  the  said  defendants 
were  duly  appointed  his  assignees  on  the  7th  of  November, 
1824.  At  the  times  when  the  said  Messrs.  Marsh,  Stracty, 
Graham,  and  the  said  Fauntleroy,  respectively  became 
bankrupts,  they  were  indebted  to  the  said  commissioners 
in  the  said,  sum  of  1,0702.  12s.  The  said  defendants,  as 
assignees  of  the  said  Messrs.  Marsh,  Stracey,  Faunt* 
ieroy  and  Graham,  jointly  as  well  as  separately,  have 
received  and  were  possessed  of,  from,  and  out  of  the  joint 
estate,  and  also  out  of  the  respective  estates  of  the  said 
Messrs.  Marsh,  Stracey,  Fauntleroy,  and  Graham,  more 
money  than  will  be  sufficient  to  pay  and  satisfy  to  the 
said  commissioners  and  the  said  plaintiff,  the  said  sum  of 
1,070/.  125.  On- the  25th  of  January,  1825,  the  said 
commissioners,  by  their  then  and  present  clerk,  the  said 
plaintiff,  did  duly  in  writing  demand  by  and  on  the  behalf 
of  the  said  commissioners,  of  an<yrom  the  said  defendants, 
so  being  such  assignees  as  aforesaid,  the  payment  of  the 
said  sum  of  1,070/.  12$.,  and  after  ten  days  had  expired 
from  the  time  of  such  demand,  this  action  was  com- 
menced by  the  said  plaintiff,  who  was  then,  and  still  is, 
the  clerk  of  the  said  commissioners  by  them  duly  ap- 
pointed, in  his  name,  by  the  express  directions  and  au- 
thority of  the  said  commissioners. 
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Chiitjff  for  the  plaintiff.  Upon  the  trial  of  this  cause, 
it  was  contended  that  the  plaintiff  could  not  recover,  upon 
three  grounds  r^First,  that  he  was  not  the  proper  plain- 
tiff, and  not  entitled  to  sue ;  second,  that  the  debt  was 
not  recoverable  at  all,  bankers  not  being  within  s.  79,  of 
the  12  Geo.  3,  c.  69,  or  s.  61  of  the  57  Geo,  3,  c.  29 ;  and 
third,  that  the  bankrupts  were  never  duly  appointed  the 
bankers  to  the  commissioners.  There  is  no  weight  in  any 
of  these  objections.  As  to  the  first,  s.  120  of  the  57  Geo. 
3,  c.  29,  expressly  empowers  the  commissioners  to  sue  in 
the  name  of  their  clerk  for  certain  debts  which  it  specifies ; 
and  as  it  contains  no  words  limiting  that  power  to  those 
specific  debts,  or  providing  any  other  mode  of  suing  for 
other  debts,  it  must  be  taken  to  have  a  general  appli- 
cation, and  to  extend  to  all  debts  owing  to  the  com- 
missioners. As  to  the  second,  the  words  or  other  persofu, 
in  s.  79  of  the  12  Geo.  3,  c.  69,  and  s.  51  of  the  67  Geo. 
3,  c.  29,  are  clearly  sufficient  to  comprehend  bankers,  and 
to  extend  the  priority  of  claim  given  to  the  commissioners 
to  a  debt  arising  from  the  insolvency  of  a  banker.  As  to 
the  third,  the  act  of  parliament  does  not  provide  that  the 
appointment  of  a  banker  to  the  commissioners  shall  be  in 
writing,  and  therefore  the  employment  of  the  bankrupts 
as  bankers,  ancl  their  receipt  of  the  money  in  that  cha- 
racter are  sufficient,  and  render  the  defendants,  as  their 
assignees,  liable.  Should  the  Court  deem  the  construction 
of  the  statute  doubtful  upon  either  of  these  points,  they 
will  bear  in  mind  that  the  object  of  it  was  to  protect  the 
public,  and  will  give  it  such  a  liberal  ^nd  equitable  con- 
struction as  will  tend  to  the  effectuating  that  object. 


Bollatid,  contrSi.  First,  the  plaintiff,  as  clerk  to  the 
commissioners,  has  no  power  to  sue  in  this  case.  Section 
120,  of  the  general  act,  does  certainly  empower  the  com- 
missioners to  sue  in  the  name  of  their  clerk  in  particular 
specified  cases ;  but  this  is  not  one  of  the  .cases  there 
specified  :  and  the  very  enumeration  shews  that  no  other 
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cases  were  intended  to  be  included.    Then  s.  79  of  the 
local  act,  which  is  unrepealed  by  the  general  act«  provides, 
that  if  any  treasurer,  coU^.tor,  officer,  &g.,  shall  die  or 
become  bankrupt,  with  money  belonging  to  the  com- 
missioners in  his  hands,  which  is  the  very  case  before  the 
court,  if  this  case  is  within  the  statutes  at  all,  the  treasurer 
shall  sue  in  his  own  name  for  the  recovery  of  such  money; 
and  though  it  does  not  provide  for  the  case  of  a  default 
by  the  treasurer,  or  the  non-existence  of  a  treasurer,  still 
it  is  quite  clear  that  the  commissioners  in  such  cases 
would  be  entitled,  and  were  intended  to  sue  in  their  own 
names.    At  all  events,  it  follows  that  the  clerk  is  not  the 
proper  person  to  sue  in  this  case.    Second,  bankers  are 
not  comprehended  by  the  words  or  other  persons,  in  the 
respective  clauses  of  the  statutes  which  give  the  priority 
of  claim.     The  parties  mentioned  are    ^'  treasurers,  col- 
lectors, and  officers;"  and  the  words,  ^' other  persons,'* 
following  them,  can  only  mean  others  ejusdem  generis 
with  those  preceding,   which  bankers  cannot  with  any 
justice  be  considered  to  be.     Third,  the  firm  of  which 
the  bankrupts  were  members,  were  appointed  bankers  to 
the  commissioners   by  an  appointment  in  writing;  and 
when  Sir  James  Sihbald  died,  no  new  appointment  was 
made,  but  the  bankrupts  went  on  to  act  without  any 
appointment*     Now  that  is  clearly  bad,  for  the  death  of 
one  of  the  partners  put  an  ^id  to  the  contract  between 
the  partnersliip  and  the  commissioners,  and  widiout  a 
new  appointment,  therefore,  the  bankrupts  cannot  be  said 
to  have  been  the  bankers  to  the  commissioners*     For 
this  principle,  Weston  v.  Barton  (a),  is  a  direct  authority. 


Abbott,  C.  J. — I  think  the  power  given  to  the  com- 
missioners by  the  57  Geo.  3,  c.  29,  s.  120,  to  sue  in  the 
name  of  their  clerk,  is  not  confined  to  the  instances  enu- 
merated in  that  clause,  but  extends  to  the  present  case* 
I  agree  that  the  words  o^A^r  persons^  in  the  sections  giving 
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priority  of  cluim,  must  mean  others  ejusdem  generis,  18^- 
with  those  previously  mentioned ;  but  I  think  the  bankers, 
nnder  all  the  circumstances  of  this  case,  tliere  being-  no 
other  treasurer,  and  they  in  effect,  though  not  in  name, 
being  the  treasurers,  ar^  ejusdem  generis  with  treasurers,  and 
within  the  provision  of  the  statutes.  The  local  act  does 
not  require  that  the  appointment  of  the  bankers  shall  be 
ia  writing,  therefore  I  think  po  new  written  appointment 
was  necessary  after  the  death  of  Sir  James  Sibbald,  but 
that  the  employment  of  the  bankrupts  as  bankers,  and 
their  receipt  of  the  commissioners'  money  in  that  capacity, 
are  equivalent  to  an  appointment,  and  sufficient  to  render 
the  defendants,  as  their  asej^ees,  liable  for  the  whole  sum 
claimed  by  this  action. 

The  rest  of  the  Court  concurred. 

Judgquent  for  the  Plaintiff. 


The  King  v.  M'Kay.  aSSw. 

Quo  WARRANTO  against  the  defendant,  for  u^urp-  The  return- 
ing the  office  of  bailif  of  the  borough  of  Stockbridge,  in  j^^^J^^ 
the  county  of  Hants.  Judgment  for  the  crown.  The  raud  horou^ 
Master  of  the  Crown  office  having  taxed  the  relator  his  ^^  to^j^lielr 
costs,  under  the  statute  9  Anne,  c.  20,  a  rule  was  obtained,  P?«^.*> "  not 

,  ,  ,  1        t       -mir     .       hMe  to  coets 

calling  on  the  relator  to  shew  cause  why  the  Master  within  the 

should  not  review  his  taxation,  on  the  ground,  that  Stock-  ''^^J'^^Iq^ 

bridge  not  being  a  town    corporate,    it  did  not  come  in  the  event  of 

within  the  operation  of   the  statute.     Stockbridge  is  a  gJoSt  Wm  on 

boroucrh  by  prescription,  sending  two  members  to  parlia-  a  q«o  war- 

mi      1    •!•/««•      i      ranto  infonna- 
ment,  but  it  is  not  a  corporate  town.    The  baihff  is  the  tion. 

returning  officer ;   and  the    question  was,    whether  the 
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1 826.         relator,  having  succeeded  in  the  quo  warranto  information. 
The  King     ^^  entitled  to  his  costs  by  operation  of  the  statute 
,,  I'  9  Anne,  c.  20. 

« 

In  Easter  term,  Adam  and  Carter  shewed  cause  against 
the  rule,  contending  that  the  relator  was  entitled  to  his 
costs.  Merewether  was  heard  contr^.  The  cases  cited 
upon  the  construction  of  the  act,  are  referred  to  in  the 
judgment  of  the  Court. 

Cur*,  adv.  vult. 

■ 

The  judgment  of  the  Court  was  this  day  delivered  by 

Batlby,  J. — The  question  in  this  case  was,, whether  in 
an  unincorporated  borough,  sending  members  to  parlia- 
ment, the  returning  officer,  the  bailiff,  was  within  the  sta- 
tute 9  Anne,  c.  20.  Upon  the  argument,  several  cases  were 
cited  upon  the  construction  of  that  act,  and  the  case  stood 
over,  that  those  authorities  might  be  referred  to  and  con- 
sidered. There  had  been  a  quo  warranto  information 
against  the  defendant,  upon  which  the  Master  of  the 
Crown  office  had  allowed  costs,  and  the  point  was,  whether 
costs  were  allowable  or  not.  This  depended  wholly  on  the 
statute  9  Anne,  c.  20.  That  statute  imports  by  its  title,  to 
have  passed  to  render  the  proceedings  upon  writs  of  man- 
damus and  informations  in  the  nature  of  a  quo  warranto, 
more  speedy  and  effectual,  and  for  the  more  easy  trying 
and  determining  the  rights  of  offices  and  franchises  in 
corporations  and  boroughs.  The  act  recites,  that  divers 
persons  had  intruded  themselves  into  the  offices  of  mayors, 
bailiffs,  portreeves,  and  other  offices  within  cities  and 
towns  corporate,  boroughs,  and  places  in  England  and 
Wales,  and  that  where  those  offices  are  annual,  it  is  diffi- 
cult to  bring  the  right  to  trial  within  a  year,  and  where 
they  are  not  annual,  it  is  difficult  to  do  so  before  they  have 
done  divers  acts  in  their  offices  prejudicial  to  the  peace. 
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order  and  good  goverament^  within  such  cities,  towns  ^^^^' 
corporate^  boroughs^  and  places.  It  also  recites  that  xhe  Kino 
divers  persons  who  had  right  to  such  offices,  or  to  be  bur- 
gesses or  freemen  of  such  cities,  hare  illegally  been  re- 
moved, or  refused  admittance,  haying  no  other  remedy  to 
procure  admittance  or  restoration  to  their  said  offices,  or 
franchises,  of  being  bui^esses  or  freemen,  than  by  writs  of 
mandamus,  the  proceedings  on  which  are  dilatory  and  ex- 
pensive, and  then  it  provides,  for  speedy  obedience  to  such 
writs^  for  proceedings  upon  the  returns  thereto,  and  for 
damages  and  costs  thereon.  It  then  provides  for  quo 
warranto  informations,  in  respect  of  any  of  the  said  offices 
or  franchises.  It  directs  the  mode  of  proofing  thereon^ 
and  provides  for  costs,  for  or  against  the  relator,  and 
directs  that  the  statute  4  Anne,  c.  16,  and  all  the  statutes 
allowing  double  pleas,  8cc.,  shall  extend  to  the  proceedings 
on  such  writs  of  mandamus  and  quo  warranto  information. 
The  statute  then  recites  a  distinct  and  independent  mis- 
chief, namely,  the  re-electing  for  successive  years  in 
divers  counties,  boroughs,  towns  corporate,  and  cinque 
ports,  the  mayor,  bailiff,  or  other  officer,  to  whom  it 
belongs  to  preside  at  the  election,  and  make  the  return  of 
members  to  serve  in  parliament,  where  such  officer  is 
annually  elected,  and  enacts  and  declares,  that  no  person 
who  hath  been  in  such  office  for  one  whole  year  shall 
be  capable  of  being  chosen  for  the  year  ensuing.  Upon 
this  statute  the  question  is,  whether  those  parts  of  it 
which  relate  to  writs  of  mandamus  and  quo  warranto 
informations  extend  to  boroughs  which  are  not  corpora^ 
turns,  and  in  which  the  officer  or  officers  that  exist  have 
nothing  to  do  with  the  government  of  the  place,  or  whe- 
ther they  are  confined  to  corporate  places  and  corporate 
officers.  The  first  case  in  which  this  question  appears  to 
have  been  mentioned,  as  far  as  I  have  been  able  to  find,  is 
Rex  V.  BotfUs  (a),  where,  upon  a  quo  warranto  informa- 
tion to  shew  by  what  authority  the  defendant  claimed  to 

(a)  Fitzg.  82.     2  Ld.  Raym.  1559.    Stra.  830.  ^ 
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be  one  of  th^  bailiffs  of  Southwold,  which  was  described 
as  an  office  of  trust  and  pre-eminence,  and  touching  the 
V-  riile  and  government,  and  the  administration  of  josticie 

within  the  said  vill,  it  was  urged  for  the  defendant,  that 
the  statute  of  Anne  was  declaratory  in  what  cases  a  quo 
warranto  l^y,  and  that  this  office,  as  described,  was  not 
within  the  preamble  of  that  act.  The  Couirt  did  not,  as  is 
isupposed,  arguendo  in  Rex  v.  Wallis  (a),  decide  that  the 
office  was  within  the  statute,  btit  denied  that  the  statute 
was  exclusiye  bf  cases  not  redted  in  the  preatnble  of  the 
act,  meaning  probably,  that  quo  warranto  informations 
Would  lie  in  other  cases  than  those  to  which  the  act  refers. 
The  first  important  case  is  Rex  v.  Williams  {b).  The 
question  there  was  not  upon  any  distinction  between  cor- 
porations and  boroughs  which  were  not  corporations,  but 
Upon  a  distinction  in  a  corporation,  between  usurping  a 
corporate  office,  and  exercising  non-corporate  rights* 
The  information  there  was  to  shew  by  what  authority  the 
defendant  held  a  coutt  of  record  within  the  borough  of 
Denbigh.  The  judgmeht  was  for  the  crown,  and  costs 
were  awarded,  under  the  statute,  and  the  question  was, 
whether  the  award  of  costs  could  be  supported.  There 
was  no  doubt  but  that  the  place,  Denbigh,  was  a  town 
Corporate,  but  the  defendant  had  hot  usurped  the  ^or- 
poirate  office;  he  had  merely  exercised  a  non-corporate 
right.  Lord  Mansfield  was  of  opinion  that  the  act  Was 
meant  to  extend  to  all  officers  of  corporations,  as  such,  but 
it  was  not  Within  its  principle  or  meaning,  that  it  should 
extend  to  all  offices  e>cercised  within  the  limits  of  the  cor- 
poration. He  said  that  the  title  could  not  control  the 
body  of  the  aet ;  and  there  being  no  charge  of  usurping 
any  office,  the  judgment  as  to  the  costs  was  wrong.  De- 
nisouy  J.,  said,  that  "  franchises,^'  in  the  act,  meant  cor- 
porate rights,  or  rights  to  freedom  in  corporations;  and 
Foster,  J.,  said,  it  meant  fVeedoms,  and  rights  t6  be  mem* 
hers  of  the  corporation.     This  case,  therefore,  though  it 

(fl)  5  T.  R.  375.  (6)  1  Burr.  402. 
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decides  nothing  expressly,  as  to  the  distinction  between 
boroughs  and  corporations,  contains  dicta,  that  the  act     itJTkino 
refers  only  to  corporate  rights;  and  if  it  be  confined  in  v* 

corporations  to  corporate  offices,  it  cannot  extend  to  non- 
corporate offices  in  unincorporated  towns  and  places.    In 
Rex  y.  Mar$(kn{a),  Yates,  3.,  says,  '*  the  statute  9  Anne, 
extends  only  to  corporation  offices/'    In  Rex  y.  Wallis  (6) 
the  question  was,  whether  the  statute  applied  to  a  quo 
warranto  information  against  the  defendants  for  usurping 
the  offiice  of  constable  of  Birmingham*    Birmingham  is 
not  a  corporation,  or  a  borough,  but  it  is  a  place,  and  the 
0  Amte,  c.  20,  has  the  word  place,  as  well  as  towns  cor-- 
pirate  and   boroughs.    There  was  a  judgment  for  the 
crown,  and  costs  were  allowed  to  the  prosecutor,  and  the 
question  was,  whether  such  allowance  of  costs  was  righ(, 
and  the  Court  held  that  it  was  not,  because  the  word 
"places^  in  the  9  Anne^  c.  20,  applied  only  to  suc}i 
places  as  were  ejiisdem  generis  with  those  enumerated  in 
the  statiite,  '^  cities,  towns  corporate,  and  boroughs ;"  for 
had  all  places  been  intended,  the  legislature  would  have 
.used  one  compendious  word  to  compr^h^id  all  places; 
and  BulUr,  J.,  noticed  the  distinction  between  burthen- 
some  offices,,  such  as  that  of  a  constable,  and  such  from 
which  profit  may  be  expected,  as  corporate  offices   in 
corporations.     He  also  noticed  the  expression  of  Lord 
Mansfield,  in  Rex  y.  Williams,  that  it  is  not  within  the 
reason  or  meaning  of  the  act,  that  it  should  extend  gene- 
lalLy  to  all  offices  within  a  corporation,  and  drew  the  in- 
ference, that  Lord  Mansfield  must  haye  thoiight  there  was 
no  office  not  in  a  corporation  within  the  act.    In  Rex  y. 
HalUfi),  the  same  question  occurred  as  in  Rex  y.  WU- 
liams,  whether  the  statute  applied  to  a  non-corporate 
office,  the  office  of  I'egister,  and  clerk  of  the  court  of  re- 
quests, in  a  corporate  place  [the  city  of  Bristol} ;  and  Ab* 
bott,  C.  J.,  referred  to  Rex  y.  Wallis,  as  decidttig  that  the 

(a)  3  fiurr.  1812.  (c)  Ante,  vol.  ii.,  341.     1  B.  & 

lb)  5  T.  R.  375.  C.  237. 
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word  ^*  places "  meant  places  ejusdem  generis  with  those 
The  King     mentioned  in  the  act,  and  that  Birmingham  not  being  a 
V'  city,  or  town  corporate,  was  not  a  place,  within  the  act ; 

and  added,  as  his  own  opinion,  that  ''other  offices''  must 
mean  offices  ejusdem  generis  with  those  mentioned,  which 
are  all  corporate  offices.  In  Rex  v.  Biekardsan^a),  upoa 
a  quo  warranto  information  against  the  portreeve  of  the 
borough  of  Pentyn,  which  is  not  a  corporate  borough,  the 
defendant  obtained  a  rule  nisi  to  plead  seyeral  matters, 
and  contended  that  he  had  a  right  to  do  so,  because  the 
borough  returned  members  to  parliament,  and  was  there* 
fore  within  the  statute  of  Anne,  which  gives  a  right  to 
plead  double,  in  cases  within  that  act ;  but,  upon  cause 
being  shewn,  the  (Jourt  considered  Rex  v.  Wallis  as  in 
point ;  that  the  statute  only  applied  to  corporate  offices ; 
and  therefore  discharged  the  rule.  Upon  this  particular 
point,  the  only  case  I  am  aware  of,  upon  which  a  doubt 
arose,  was  Rex  v.  Highmore  (6).  The  question  there  was, 
whether,  on  a  quo  warranto  information  against  the  bailiff 
or  sub-bailiff,  who  is  the  returning  officer  of  Milbum 
Port,  which  is  a  borough  sending  members  td  parliament, 
but  not  a  corporation,  the  defendant  was  entitled  to  plead 
double.  During  the  argument,  Abbott,  C.  J.,  said  the 
words  **  burgesses  or  freemen,"  seem  to  confine  the  statute 
to  places  having  burgesses  or  freemen;  but  the  rule  to 
plead  several  matters  was  made  absolute,  for  if  the  Court 
discharged  the  rule  the  defendant  would  have  been  pre- 
cluded from  setting  the  matter  right  by  writ  of  error, 
whereas,  if  they  made  it  absolute,  and  the  defendant 
pleaded  double,  the  error,  if  it  were  one,  would  be  on 
the  record,  and  the  judgment  of  a  higher  tribunal  might 
be  obtained.  That  case,  therefore,  proceeded  not  so  much 
upon  the  ground  that  the  Court  had  doubt,  as  upon 
the  principle  that  the  question,  if  any,  should  be  open 
to  investigation  by  a  court  of  error.  Upon  this  state 
of  the  authorities,  where  there  is  not  one  that  expresses 

(a)  9  East,  469.  (6)  5  B.  &  A.  771.    Ante,  toK  I,  438. 
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any  doubt,  where  one.  Rex  v.  RichareUonp  which  18  ex-  i^^^* 
preBsly  in  point,  and  where  all  the  others,  except  Rex  v.  j^^  ^Livg 
Highmore^  which  is  no  authority  either  way,  proceed  ^^- 
avowedly  upon  the  principle,  that  the  statute  applies  only 
to  corporate  offices  (that  is,  offices  in  a  corporation),  the 
^rror  in  those  decisions  must  be  very  palpaUe,  and  the 
•words  of  the  statute  vary  plain  and  unequivocal,  before  we 
can  act  in  opposition  to  the  principle  upon  which  those 
decisions  proceed.  But  when  we  consider  that  the  word 
'*  boroughs,"  in  the  title  to  the  act,  may  be  satisfied  by 
referring  it  to  the  last  section,  which  prohibits  the  choice 
of  a  returning  officer  for  two  successive  years,. and  that  in 
that  preamble  which  introduces  the  provisions  for  writs  of 
mandamus,  and  quo  warranto  informations,  we  find  men- 
tion made  of  the  peace,  order,  and  government  of  the 
place,  with  which  a  bailiff,  merely  as  returning  officer,  has 
nothing  to  do,  and  of  burgesses,  or  freemen,  which  occur 
only  in  corporations,  we  think  it  is  impossible  to  say  that 
it  is  clear  that  the  provisions  as  to  writs  of  mandamus,  and 
quo  warranto  informations,  apply  to  unincorporated  bo- 
roughs; aftd,  on  the  contrary  it  appears  to  us,  that  they 
apply  wholly  to  corporate  offices  in  corporate  places.  The 
consequence  is,  that  the  rule  nisi  obtained  in  this  case 
must  be  made  absolute. 

Rule  absolute. 


Tridmf, 

Doe  on  the  demise  of  Evans  v.  Evans.  2d  June. 

X  HIS  was  an  ejectment  to  recover  the  possession  of  cer-      A  copy- 
tain  copyhold  estates  in  Somersetshire.    Plea,  not  guilty,  t^a^^i^M* 
and  issue  thereon.     At  the  trial  before  Gazelee,  J.,  at  the  capitally  con- 

ricted  of  felo- 
ny and  pardoned  upon  condition  of  suffering  two  years'  imprisonment.  The  lord  took  no 
step  towards  seizing  the  land.  After  the  two  years'  imprisonment  had  expired,  the  copy- 
holder brought  ejectment  against  his  joint  tenant,  who  had  ousted  him : — Held,  that  the 
lord  having  taken  no  step  towards  seizing  the  land,  it  did  not  vest  in  him ;  and  that  the 
copyholder,  being  restored  to  his  civil  rights  by  tne  pardon,  might  maintain  the  action. 
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last  Somersetshire  summer  assizes,  the  case  was  this: — 
^^      The  estates  were  held  of  the  manor  of  the  vicarage  of 
V-  Chew  Magna  and  Dundry,  in  the  county  of  Somerset.    It 

appeared  by  the  copy  of  the  court  roll,  dated  26th  No* 
vember,  1783,  that  F.  King,  and  J.  Evans,  the  father 
of  the  lessor  of  the  plaintiff,  surrendered  the  estates,  and 
took  a  new  grant,  first  to  F.  King  for  life,  and  then  to  J. 
Evatu  for  life ;  and  after  the  death  of  the  latter,  to  his 
widow,  Jane,  and  their  sons,  J.  Evans  and  T.  Evans,  the 
lessor  of  the  plaintiff  and  the  defendant,  as  joint  tenants, 
for  their  Uves,  and  the  life  of  the  survivor.     F.  King  died 
in  1807  ;  J.  Evans,  the  father,  in  1818 ;  Jane  Evans  waa 
still  living.    J.  Evans,  the  lessor  of  the  plaintiff,  was  con- 
victed of  felony  in  1808,  and  sentenced  to  seven  years' 
tnmsportation ;  and  in  1814  he  was  convicted  of  a  capital 
offence,  in  being  at  large  in  England  before  the  period  of 
his  transportation  had  expired:  and  was  attainted,  but 
received  a  pardon  under  the  sign  manual,  on  condition  of 
suffering  two  years'  imprisonment.    The  day  of  the  de* 
mise  was  subsequent  to  those  two  years.    Ouster  was  ad- 
mitted.   It  was  contended,  on  the  part  of  thef  defendant, 
that  the  lessor  of  the  plaintiff  could  not  recover,  for  that 
his  attainder  was  a  civil  incapacity,  and  disabled  him  foam 
making  a  demise.    The  learned  Judge  reserved  the.  point, 
and  the  plaintiff  obtained  a  verdict,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.      In  Michaelmas 
term  last  a  rule  nisi  was  obtained  accordingly,  against 
which 

Merewether  and  Erskine  now  shewed  cause,  llie  ques- 
tion is,  whether  the  conviction  of  the  lessor  of  the  plaintiff 
did  not  operate  in  law  as  a  severance  of  the  joint  tenancy. 
It  is  submitted  that  it  did.  The  forfeiture  of  copyhold 
lands  is  to  the  lord,  not  to  the  king ,-  1  Watkins,  341 ; 
Kean  v.  Kerly{a),  Margaret  Podger^s  case  (6);  and  re- 
lates back  to  the  time  when  the  offence  was  committed ; 

(a)  1  Mod.  SCO.  (6)  9  Rep.  107. 
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Co.  lAtt.  990  b;  Com.  Dig.  Forfeiture  (B.  6) :  therefore 
the  joint  tenancy  was  severed  when  the  offence  was  com-       ^^i^ 
mitted.    The  attainder  was  subsequent ;  therefore  the  de-  v, 

fendant  could  not  daim  the  estates  by  survivorship,  be- 
cause the  joint  tenancy  was  severed  before  the  civil  death 
of  the  lessor  of  the  plaintiff  took  place.  Then  the  joint 
tenancy  having  been  severed,  the  lord  was  at  liberty  to 
enter  and  seize,  if  he  chose ;  as  he  did  not,  the  estate  still 
continued  in  the  parties:  Rex  v.  IIaddenham{a).  The 
lord  waived  the  forfeiture,  and  renounced  all  claim  against 
the  lesscNT  of  the  plaintiff;  the  defimdant,  therefore,  had  no 
right  to  claim  the  estate  as  against  the  lessor  of  the 
plaintiff.  Benison  v.  Strode  (b),  will  probably  be  relied 
on  for  the  odier  side ;  but  the  decision  there  proceeded  on 
a  totally  different  ground,  and  wholly  inapplicable  to  the 
present  case;  for  there  the  question  arose  between  the 
copyholder  for  life,  and  him  in  remainder,  to  whom  the 
copyhold  lands  had  been  granted,  after  the  death,  sur- 
render, forfeiture,  or  other  determination  of  the  finsi 
estate:  and  there,  the  lord  ooald  not  enter,  inasmuch  as 
ho  had  grahted  the  veversioa  over.  Then  it  is  clear,  that 
ihe  disability  worked  by  the  attainder  was  removed  by  the 
pardon.  The  6  Geo.  4,  c  26,  s.  1,  enacts,  "  that  in  all 
c»es  in  which  his  late  Majesty,  or  the  King's  Majesty 
that  now  is,  his  heirs  or  successoirs,  hath  been,  or  shall  be 
pleased  to  extend  his  or  their  royal  mercy  to  any  offender 
convicted  of  any  felony,  whereby  the  ofiRender  was,  is,  or 
shall  be,  excluded  from  the  benefit  of  clergy,  and  by  war- 
rant under  his  or  their  sign  manual,  countersigned  by  one 
of  his  or  their  principal  secretaries  of  state,  hath  granted* 
or  shall  grant  to  such  offender,  either  a  free  pardon,  or  a 
pardon  upon  condition  of  transportation,  imprisonment, 
or  any  other  punishment ;  the  d^harge  of  such  oflfender 
out  of  custody  in  case  of  a  free  pardon,  and  the  perform- 
ance of  the  condition,  in  case  of  at  conditional  pasdon, 

(a)  15  East,  463.  3   Levinz,   94.     2  Shower,  150. 

(6)  T.  Jones,  189.  Pollex.  617.      Skiaoer,  8, 29.    Moor,  238. 
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1826.  shall  bare  the  effect  of  a  pardon  under  th«  jpeat.  seal,  for 
jy^^  such  offender^  as  to  the  felony  whereof  het  or  she  was  so 
V.  convicted.''     Now  the  lessor  of  the  plaintiff  was  dis* 

charged  out  of  custody,  having  performed  the  condition 
of  his  pardon,  long  bef(H'e  the  date  of  the  demise;  th^e- 
fore«  the  pardon  operated  back  from  the  time  of  his  dia- 
chai^,  and  his  disability  was  removed  before  the  demise 
was  made. 

W.  E.  Taunton,  contr^.  The  lessor  of  the  plaintiff  is 
civilly  incapacitated  from  making  a  demise,  and  thil  is 
sufficient  to  defeat  the  present  action,  without  eontendisg 
that  the  defendant  is  entitled  to  the  estate  by  survivorehtp. 
Rex  V.  Haddenham{a),  is  a  diffenflt  case  fiom  tkii. 
That  was  a  question  of  settlement ;  there  the  loid  httd 
granted  to  the  pauper,  subsequently  to  the  attainder  aoA 
pardon :  and  it  was  held  that  he  was  estopped  by  tb» 
grant.  An  attainted  felon  cannot  hold  land ;  Co.  LU$^ 
2  b;  k  fortiori,  therefore  he  cannot  demise  it.  Large  and 
dmiprehensive  as  are  the  words  of  the  6  Geo.  4,  c.  26,  s.  1, 
the  pardon  in  this  case  cannot  restore  the  lessor  of  the 
plaintiff's  capacity;  for  his  interest  vested  in  the  lofd 
from  the  time  of  the  attainder^  and  the  pcurdon  could  not 
devest  it  from  the  lord,  and  revest  it  in  the  felon.  .Com. 
Dig.,  Pardon,  (F).  That  was  so  held  in  Benison  v.  Strode, 
as  appears  from  scmie  reports  of  thet  case  {b).  {Abkeit, 
C.  J.,  It  does  not  appear  thai  the  lord  entered  in  this 
case].  Nor  need  it ;  Beniiomr.  Strode  decided,  that  entry 
was  not  necessary  in  ordtr  to  vest  the  estate.  [  Bajflegp 
J.  In  one  report  of  that  case,  the  Court  are  represented 
to  have  said,  that  he  in  remainder  shall  enter  (c)].  That 
could  only  mean  that  he  ndght  enter,  that  he  was  entitled 
to  the  land. 

Abbott,  C.  J. — It  is  quite  clear  tttt  the  pardon  by 

(a)  15  East,  463.  (c)  Skinner,  29. 

(6)  T.  Jones,  190.    2  Shower,  150. 
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virtue  of  the  statute  6  Geo.  i,  c.  25,  s.  1,  restored  to  the 
lessor  of  the  plaintiff  his  civil  capacity  to  hold  lands ;  but 
it  has  been  urged,  and  correctly,  that  it  could  not  devest 
an  interest  which  had  in  the  interval  vested  in  another. 
That  argument  raises  another  question,  namely,  whether 
the  lessor  of  the  plaintiff's  interest  vested  in  the  lord 
instanter  upon  the  attainder,  or  whether  after  the  forfeiture 
it  was  necessary  that  some  act  should  be  done  by  the 
lord,  by  office  found,  or  presentment  made,  or  entry  and 
seizure,  or  by  some  step  or  other,  before  the  estate  would 
vest  in  him  ?  As  at  present  advised,  we  all  concur  in  the 
opinion  that  the  estate  would  not  vest  in  the  lord,  without 
some  such  step  being  taken  by  him ; '  but  if,  upon  further 
consideration,  we  should  see  reason  to  change  that  opinion, 
we  will  mention  the  case  again. 


Doe 

V. 

Evans. 


Rule  discharged,  Nisi. 


The  case  has  not  since  been  mentioned. 


Studdy  v.  Saunoshs  and  another. 


2d  June, 


Assumpsit  upon  a  special  agreement.      Plea,  non      Plaintiff 
assumpsit,  and  issue  thereon.    At  the  trial  before  Biir-  tityS^app^* 

by  contract  in 
writiiig,  agreed  with  defendant  to  sell  him  his  dder  at  35f .  per  hogshead,  to  be  delivered 
at  T.  at  a  future  time,  and  to  lend  what  casks  he  had  empty  for  the  cider,  to  be  manu- 
&ctiired  on  plaintiff's  premises,  to  be  paid  for  before  it  was  taken  away.  Plaintiff 
poynded  his  apples,  and  delivered  the  juice  to  defendant's  servant,  who  proceeded  to 
mam&etare  Ae  cider.  Before  the  manu&cture  was  complete,  the  cider  and  the  casks, 
some  of  which  belonged  to  the  plaintiff,  were  seized  by  the  excise  oflScers,  for  being  in 
an  mentered  place,  and  condemned  in  Ae  Exchequer  as  defendant's  property.    In 

Detxmikirtf  where  the  parties  lived,  eider  means  the  juice  as  expressed  from  tne  apples. 
In  assumpsit  for  the  price  of  the  cider  and  the  casks : — ^Held,  that  the  contract  was  for 
the  sale  of  juice,  not  manufactured  cider;  that  the  delivery  of  the  iuice  to  defendant's 
servant,  vested  the  iNrbperW  in  defendant ;  that  it  was  defendant's  duty  to  have  entered 
tibe  premises ;  that  his  negtectiDg  to  do  so  rendered  plaintiff's  delivering  the  cider  at 
T.  impossU>le,  and  therefore  unnecessanr ;  and  that  jpmatiMf  iSmnivte,  was  entitled  to 

recover  the  price,  boih  of  the  cider,  and  of  the  casks. 


Studdt 

V. 

Saundebs 
and  another. 
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rough,  J.,  at  the  Devonshire  summer  assizes,  1823/ the 
plaintiff  obtained  a  verdict,^  damages  508/.  168.,  subject 
to  the  opinion  of  the  Court  upon  the  following  case. 

In  the  year  1819,  Ae  plaintiff  was  possessed  of  a  consi- 
demble  quantity  of  apples,  the  growth  of  his\>wn  land> 
cultivated  by  himself;  and  on  the  29th  of  October,  1819, 
be  entered  into  the  following  contract  with  the  defendants, 
who  were  cider  merchants,  carrying  on  business  at  Bristol. 
*'  It  is  agreed,  on  this  29th  of  October,  1819,  between 
Thomas  B.  Studdy  (the  plaintiff),  and  IF.  Saunders  and 
Ca  (the  defendants),  that  the  aforesaid  Studdy  has  sold 
his  cider  at  365.  per  hogshead,  to  be  delivered  at  Totness, 
in  the  spring  of  the  year  1820 ;  and  the  cider  or  wine 
pipes*  that  he  has  empty,  for  the  use  of  the  said  cider,  to 
be  manufactured  in  premises  of  his  the  said  Studdy*^;  and 
for  the  lend  of  such  casks,  the  aforesaid  Saunders  and  Co. 
are  to  pay  l^.  per  hogshead,  in  addition  to  the  aforesaid 
355.,  in  aU  365.  per  hogshead;  and  the  said  365.  per 
hogshead  is  to  be  paid,  one  moiety  at  Christmas  next, 
and  the  other  half  before  the  cider,  or  any  part,  is 
taken  from  the  said  Studdy's.  Signed,  Thomas  B,  Stud- 
dy. William  Saunders  and  Co.  N.  B.  The  aforesaid 
Studdy  is  to  put  the  said  casks  lent  in  good  repair 
for  working ;  and  it  is  expected,  that  the  cider  will  be 
from  two  to  three  hundred  hogsheads ;  if  more,  Saunders 
and  Co.  agree  to  take  it.  And  if  Saunders  and  Co.  want 
to  take  or  draw  off  the  premises,  any  of  Studdy*^  casks, 
they  are  to  pay  305.  per  pipe  for  them/'  After  the  making 
of  the  above  contract,  the  defendant  Saunders^  engaged 
one  Hunt,  at  a  salary  of  1/.  per  week,  to  manufacture  the 
cider  for  the  defendants,  and  gave  him  directions  to  apply 
for  such  articles  as  he  might  want  to  his,  Saunders^s  bro- 
ther, and  to  obtain  what  money  he  wanted  from  the  ^ain« 
tiff;  and  Hunt  accordingly  obtained  from  the  plaintiff 
sums  of  money  to  the  amount  of  12/.  The  apples  were 
afterwards  pounded,  and  the  juice  expressed  by  the  plain- 
tiff's servants,  and  the  juice,  or  cider,  as  it  is  called  in 
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Devonshire,  was,  by  the  plaintiff's  serrants,  then  pnt  into 
ead^s,  partly  belonging  to  the  plaintiff,  and  partly  provided 
by  Saunders^  and  delivered  to  Hunt  upon  the  plaintiff's 
premises,  for  the  purpose  of  being  manufactured  there. 
Hunt  was  directed  by  Saunders  to  be  particular  in  re- 
ceiving the  eider  from  the  plaintiff^s  people,  to  see  that  he 
had  the  proper  measure,  and  that  the  casks  delivered  to 
him  were  full.    The  whole  process  of  manufacture  was  in 
the  hands  of  Hunt,  and  of  a  person  employed  by  him,  by 
the  defendant's  directions ;  and  Hunt  procured  brimstone 
casks,  and  other  articles  required,  from  the  persons  named 
by  the  defendant  Saunders,  and  according  to  his  direc- 
tions.     Saunders  occasionally  attended,  and  gave  direc- 
tions to  Hunt  about  the  manufacture  of  the  cider,  and 
nothing  remained  to  be  done  by  the  plaintiff  to  the  cider, 
after  the  delivery  to  Hunt,  except  what,  if  any  thing,  the 
contract  required ;  but  the  plaintiff  claimed  to  be  entitled 
to  prevent  the  removal  from  off  his  premises,  until  he 
should  be  paid  the  price.  Hunt  was  on  Studdy*s  premises, 
manufacturing  the  cider,  for  twelve  weeks ;  when  the  same 
was  seized  as  hereinafter  mentioned,  the  racking  was  not 
finished,  it  was  in  different  stages  of  its  progress.     Be- 
tween the  date  of  the  contract,  end  the  time  of  the  seizure 
hereinafter  mentioned,  221  hogsheads  of  cider  had  been 
expressed  by  the  plaintiff's  servants,  and  delivered  to 
Hunt,  and  he  had,  during  that  interval,  been  employed  in 
manufacturing  the  cider.    Aft»r  the  delivery  of  the  cider 
to  Hunt,  nothing  remained  to  be  done  to  it  by  the  plain- 
tiff, except  as  aforesaid ;  whatever  was  further  required, 
was  to  be  done  by  Hunt.      Cider,  in  the  course  of  manu- 
facture, diminishes  in  quantity,  after  the  average  of  six  ot 
eight  gallons  per  hogshead. 

By  the  statute  3  Geo.  3,  c.  1,  s.  25,  it  is  enacted, ''  that 
any  person  who  shall,  after  the  26th  day  of  March,  1763, 
sell  any  quantity  of  cider,  or  perry,  or  either  of  them,  in 
less  quantity  than  20  gallons  at  a  time,  whether  the  same 
be  made  from  fruit  of  his  own  growth,  or  from  bought 
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fruit,  shall  be  deemed  and  taken  to  be  a  dealer  in  cider 
and  perry^  and  a  retailer  thereof*  and  shall  be  subject  and 
liable  to  the.  duty  of  4«.  per  hogshead  for  such  quantity  of 
cider  and  perry  so  sold*  over  and  above  all  other  duties 
payable  for  cider  and  perry  sold  by  retail ;  and  that  every 
dealer  in*  and  retailer  of  cider  and  perry*  and  other  person 
receiving  into  his  custody  any  quantity  of  cider  and  perry* 
or  either  of  them*  for  sale*  and  every  person  who  shall  buy 
any  fruit  to  make  into  cider  or  perry*  or  either  of  them 
for  sale,  shall  make  a  true  and' particular  entry  in  writing 
of  the  several  and  respective  store-houseS|  rooms,  cellars* 
vaults*  and  other  place  and  places  by  him  made  use  of* 
for  the  making  and  keeping  of  cider  and  perry*  or  either 
of  them,  at  the  office  of  excise*  within  the  compass  or 
limits  whereof  such  respective  store-houses,  rooms*  cellars, 
vaylts,  and  other  place  or  places  shall  be  situated,  on 
pain  of  forfeiting  the  sum  of  60/.  for  every  such  store- 
house* room*  cellar*  vault*  or  other  place*  which,  from  and 
after  the  said  25th  day  of  March,  1763,  shall  be  made  use 
of  by  any  such  dealer  .  or  retailer*  receiver*  or  maker, 
respectively*  without  making  such  entry  thereof  as  afore- 
said.'' 

By  the  statute  42  Geo.  3,  c.  93*  s.  17*  it  is  enacted* 
*'  that  in  case  any  of  the  goods*  wares*  merchandiEe,  or 
commodities,  for  or  in  respect  whereof  any  duties  or  excise 
are  imposed  by  any  act  or  acts  of  parliament  in  force,  im- 
mediately before  the  passing  of  this  act*  shall  be  fraudu- 
lently deposited*  hid*  or  concealed*  in  any  place  or  places 
whatsoever*  with  an  intent  to  defraud  his  Majesty  of  any 
of  the  duties  of  excise,  by  any  such  act  or  acts  of  parlia- 
ment imposed  for  or  in  respect  thereof;  all  such,  goo<j[s* 
wares,  merchandise*  and  commodities,  respectively,  shall 
be  forfeited,  together  with  the  packages  containing  the 
same*  and  shall  and  may  be  seized  by  any  officer  or  officers 
of  excise.'' 

The  plaintiflfs  premises  were  not  entered.  Hunt  never 
saw  the  plaintiff*  before  he  applied  to  him  respecting  the 
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cid«r  in  qaestion.  At  the  time  when  the  comnronication  1626. 
took  place  between  Saunders  and  Hunt^  Saunders  told  studdt 
Hunt  Ire'  had  bought  the  plaintifirs  cider,  but  that  he,  ^  v. 
Hunt,  might  as  well  bslj  to  any  body  who  enquiied,  that  he 
Hunt,  was  the  plaintiff's  servant,  as  they,  the  defendants, 
did  not  wish  it  to  be  publicly  known  that  they  had  bought 
the 'eider,  as  they  had  given  a  longish  price  for  it.  An 
accident  took  place  during  the  manufactory  of  the  cider; 
Ae  floor  gave  way,  and  four  or  five  hogsheads  of  the  cider 
were  lost,  which  are  not  included  in  the  demand  in  this 
cause.  On  the  3rd  of  January,  1820,  the  officers  of  excise 
came  to  the  plaintiff's  premises,  and  informed  the  plain- 
tiff that  they  had  come  to  search  for  cider  belonging  to 
Saunders,  a  dealer,  whereupon  the  cider  in. question, 
amounting  to  221  hogsheads,  was  shewn  to  them,  and  they 
were  informed  by  the  plamtiff*,  that  such  cider  had  been 
sold  by  him  to  the  defendants,  but  that  he  did  not  consi- 
der the  cider  as  the  property  of  Saunders  and  Co.,  the 
defendants,  until  it  was  delivered,  according  to  the  agree- 
ment, and  that  Aim/ was  his  servant;  which  statement. 
Hunt  confirmed.  The  officers  seized  the  cider,  and  it  was 
afterwards  condemned  in  the  court  of  Exchequer,  as 
being  the  property  of  the  defendant,  WilKam  Saunders, 
found  in  an  unentered  place,  and  a  verdict  for  760/.  was 
obtained  against  William  Saunders,  on  an  information  filed 
by  his  Majesty's  Attorney-General,  for  penalties  under  the 
stiatute  3  Geo.  3,  c.  1,  s.  26,  in  respect  of  the  omission  to 
enter  the  premises  where  the  cider  was  deposited ;  and 
the  same  was  paid  by  the  defendants.  After  the  making 
of  the  contract  for  the  purchase  of  the  cider,  the  same 
remained  on  the  premises  of  the  plaintiff*,  under  the  circum- 
stances herein  stated.  After  the  seizure  of  the  cidw,  the 
plaintiff*  made  an  application  to  the  excise  for  it's  restora- 
tion, stating  in  bis  memorial  the  fact  of  the  sale  to  Saun- 
ders, but  claiming  the  cider  to  have  been  his  property  at 
the  time  of  the  seizure ;  but  his  application  was  refused. 
tlunt  was  the  servant  of  Saunders,  for  the  purpose  of 
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receiving  and    maBufactuiing  the  cider,   bat  was   the, 
^uDDt       servant  of  the  plaintiff  for  the  puvpoie  of  retaining  the 
V.  cider  until  payment  should  be  made  of  the  price  by  thd 

defendants* 

*  •  ■ 

Tindal,  for  the  plaintiff*  The  plaintiff,  is  entitled  to  re^ 
cover.  The  only  question:  is,  ivhether  the  propeifty  waft 
in  the  defendants  at  the  time  of  the  seizure^  so  aa  to  make 
the  price  payable  then ;  and  that  dependa  upon  the 
question,  i^hether  any  thing  remained  to  be  done  by  the 
plaintiffp  before  the  delivery  to  the  defendants.  Now 
nothing  remained  to  be  done  by  the  plaintiff,  before  the 
delivery  to  the  defendants ;  but  if  something  did  remain 
to  be  done,  it  was  rendeo^ed  impossible  by  the  wrongful 
act  of  the  defendants.  By  the  terms  of  the  contract,  the 
eider  was  to  be  manufactured  upon  the  plaintiff's  premises^ 
and  it  is  clear  from  the  whole  of  the  contract,  though  it  is 
not  expressly  stated,  that  it  was  to  be  manufactured  by  the 
defendant's  servants,  and  Hmki,  who  was  the  defendant's 
servant,  did»  in  fact,  superintend  the  manufactune*  For 
the  purposes  of  this  contracti  the  jui^e  was  dderiht  mo- 
ment it  was  expressed  from  the  apples;  the  contraet 
speaks  of  the  sale  of  cider ;  the  case  states  that  cider  was 
delivered  to  Hunt,  the  defendant's  servant ;  therefore,  the 
sale  and  delivery  were  complete  as  sopn  as  the  cider  was 
put  into  the  casks,  and  handed  over  to  Hunt,  for  the  pur- 
pose of  being  further  manufactured  by  him.  The  arrange* 
ment  that  the  cider  should  be  delivered  at  Totnest,  in  Uie 
spring,  will  be  relied  upon  for  the  defendants,  as  shewing, 
that  in  the  intermediate  time  the  sale  was  incomplete ;  but 
that  was  introduced  only  for  the  purpose  of  defining  the 
time  of  payment,  and  not  the  time  pf  sale,  as  appears  by 
what  follows,  namely,  that  one  half  the  price  should  be 
paid  at  Christmas,  and  the  other  half  when  the  cider  was 
removed.  The  stipulation  that  the  cider  should  be  re- 
moved in  the  spring,  was  a  mere  mode  of  shewing  that  th^ 
payn^ent  of  the  price  w^  to  be  completed  at  that  time ; 


Studdt 


TRINITY   TERM,   SEVENTH    GEO,    IV.  409 

bat  if  it  was  more — ^if  it  meant  that  it  was  the  duty  of  the        i826. 

plaintiff  to  deliver   the  cider  at  Totness;    still,  as  the 

defendants  have  by  their  own  wrongful  act  rendered  the  v^ 

performance  of  Uiat  duty  impossible,  they  cannot  be  heard     S^^^^^^^s* 

to  complain    of    its    non-performance.    Co.  Litt.    207; 

1  Roll.  Air.  460, 1.  60  (a).    But  the  cider  was  seized  on 

the  3d  of  Januaiy^  before  such  a  delivery,  even  if  the 

plaintiff  was  bound  to  make  it,  was  necessary ;  and  through 

whose  default  ?    Clearly  not  through  the  plaintiflTs  default, 

for  he  had  sold  the  cider^  and  the  defendants  had  accepted 

ity  and  were  in  the  course  of  completing  its  manufacture ; 

they  theiefore  were  the  persons  who  made  the  cider,  and 

were  bound  to  make  the  entry;  for  the  statute  does  not 

require,  that  the  party  who  merely  expresses  the  juice 

from  the  apples,  which  was  all  the  plaintiff  in  this  case 

did,  shall  make  the  entry.    The  cider  was  seized  in  the 

first  instance,  as  the  property  of  the  defendants,  and  the 

condemnation  of  it  in  the  Court  of  Exchequer,  is  conclu* 

sive  to  shew  that  it  was  their  property  ;  because  the  Court 

had  an  excfaisive  right  to  determine  that  question ;  and  the 

determination  of  that  court,  being  a  court  of  Record,  is^ 

final  and  conclusive :    Scott  v.  Sheer  man  (6),  Hughes  v. 

Comdhu  (c);  and  indeed  there  are  many  cases  in  which 

the  record,  even  of  a  foreign  court,  has  been  held  to  be 

conclusive,  which  will  be  found  collected 'in  Starke^s  JBvi- 

denee,  238.    The  case  states,  that  the  plaintiff  eventually 

^plied  to  the  excise  for  a  restitution  of  the  cider,  claim* 

ing  it  to  be  his  property  at  the  time  of  the  seizure ;  but 

that  fact  cannot  operate  against  him,  because  he  did  it 

under  the  idea  that  he  still  possessed  a  property  in  the 

cider,  not  having  been  paid  the  price.     [^Abbott  C.  J. 

He  had  a  lien  fiyr  the  price]. 

jP.  Pollock,  control.    The  property  never  vested  in  the 

(a)  See  Warburton    v,    Storr,         (6)  2  W.  Bl.  977. 
Ante,  vol.  vi.,  213.    Gruebrook         (c)  2  Show.  232. 
«.  Davis,  ante4!95. 
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1826.        defendants,  so  as  to  give  the  plaintiff  a  right  of  action  for 
Studdy      ^^^  price,  by  virtue  of  the  contract ;  and  the  seizure  and 
.  V.  condemnation  could  not  give  him  any  such  right.    The 

price  of  five  hogsheads  of  cider,  which  were  lost  in  the 
course  of  manufacture,  are  not  claimed  by  the  plaintiff; 
and  the  others,  which  were  lost  by  the  seizure  and .  con- 
demnation, are  in  precisely  the  same  situation  with  them. 
The  stipulation  respecting  the  mode  of  payment,  does  not 
affect  the  case.  A  contract  to  pay  a  part  of  the  price 
before  the  manufacture,  is  quite  consistent  with  a  con- 
tract to  deliver  after  the  manufacture.  There  was  no 
cider  in  existence  at  the  time  when  the  contract  was  made. 
The  cider  was,  undoubtedly,  to  be  manufactured  upon  the 
plaintiff's  premises,  and  the  raw  material  was  delivered  to 
the  defendants. for  the  purpose  of  the  manufacture;  but  a 
delivery  of  the  raw  material  for  the  purpose  of  manu- 
facture,  is  not  a  delivery  of  the  manufactured  article,  and 
could  not  vest  in  the  defendants  the  property  in  the 
cider,  when,  at  a  subsequent  time,  made.  The  whole 
contract  was  executory ;  nothing  was  to  be  claimed  till  the 
manufacture  was  complete ;  and  even  after  that  the  plain- 
tiff was  bound  to  deliver  the  cider  at  Totness  before  he 
could  claim  the  price ;  Astey  v.  Enny  (a).  Supposing 
there  had  been  no  written  contract,  the  delivery  of  the 
juice  to  Hunt,  for  the  purpose  of  his  manufacturing  it  into 
cider,  would  not  have  been  such  a  delivery  as  would  have 
taken  the  case  out  of  the  Statute  of  Frauds ;  it  did  not 
vest  any  right,  or  interest,  or  property,  in  the  cider,  in  the 
defendants :  and  if  any  accident  had  happened  by  which 
the  whole  of  the  juice  had  been  lost  or  damaged,  he  could 
not  have  maintained  any  action  in  respect  of  it.  \_Baylejfy 
J.  Suppose  the  defendants  had  taken  away  the  jutce,  as 
you  call  it,  in  its  then  state  ?]  Then  there  would  have 
been  evidence  to  go  to  the  jury  in  support  of  an  action 
for  goods  sold  and  delivered ;  but  the  plaintiff  could  not 
support  such  an  action,  because  there  was  no  evidence  of 

(a)  4  M.  &  S.  262. 
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any  delivery  or  acceptance :  the  only  right  the  defendants 
had,   was  a  right  at  some  future  time  to  call  upon  the       stoddt 
plaintiff  to  perform  an  executory  contract ;  and  therefore,  v* 

they  could  not  be  liable  in  this  form  of  action.  Tempest  v. 
Fitzgerald  {a).  [Bay ley ^  J.  In  that  case  the  defendant 
never  had  possession  under  the  contract"].  Nor  had  the 
defendants  in  this  case  a  general  possession  under  the 
contract;  they  had  only  a  qualified  possession,  for  a 
particular  purpose;  and  that  did  not  pass  the  property* 
Unless  the  defendants  had  a  general  right  of  property,  it 
did  not  vest  in  them ;  and  it  is  clear,  that  they  had  not 
any  such  right,  for  they  had  no  authority  to  remove  the 
goods  until  after  the  seizure  took  place.  [Bayley,  J. 
They  had  a  right  over  the  goods  for  all  the  purposes  of 
manufacture].  Yes;  but  for  those  purposes  only;  they 
had  no  general  right ;  they  could  not  remove  them.  The 
property,  therefore,  had  not  passed,  and  this  action  is  not 
maintainable.  The  plaintiff  has  not  delivered  according 
to  his  contract,  and  his  declaration  will  not  apply  to  the 
excuse  which  he  now  sets  up  for  that  non-delivery,  namely, 
that  the  delivery  was  rendered  impossible  by  the  wrongful 
act  of  the  defendants.  The  plaintiff  has  declared  for 
goods  sold  and  delivered,  and  for  goods  bargained  and 
sold,  and  he  has  proved  a  contract  to  sell  and  deliver 
certain  raw  materials,  when  they  should  have  been  manu- 
factured; consequently,  he  cannot  maintain  any  one  of 
his  counts  :  if  he  meant  to  rely  upon  what  he  calls  the 
wrongful  act  of  the  defendants,  he  should  have  declared 
specially,  alleging  the  commission  of  that  wrongful  act, 
per  quod  the  goods  were  seized  and  condemned.  Then 
as  to  the  seizure ;  the  record  of  the  condemnation  in  the 
Court  of  Exchequer  does  not  apply,  because  it  is  not 
evidence, between  these  parties.  The  record  in  that  Court 
was  not  a  proceeding  in  rem,  but  only  in  personam,  and 
therefore  is  not  conclusive  to  shew  that  the  property  was 
in  the  defendants.    The  plaintiff,  if  there  was  any  crimen, 

(a)  3  B.  &  A.  680. 
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I8d6.        yf2A  most  dearly  particeps  criminis.    The  goods  were  not 
Shtddt       condemned  as  the  property  of  the  defendants;  they  were 
v*  condemned  merely  because  they  were  found  deposited  in 

an  unentered  place.  The  plaintiff  told  the  excise  officers 
a  falsehood,  and  that  was  the  whole  ofience,  and  was  the 
means  of  working  the  forfeiture  of  the  goods.  If  there 
was  any  fraud  committed,  the  plaintiff  must  have  known 
of  it,  and  was  in  effect  a  party  to  it ;  that  bemg  the  case, 
he  could  not  have  recovered  in  a  special  action  founded 
upon  the  fraud,  because  he  could  not  have  come  into 
Court  with  clean  hands :  and  then  it  follows  that  he 
cannot  maintain  any  action  at  all,  because  whatever  degree 
of  delictum  there  may  be  on  the  part  of  the  defendants, 
he  is  himself  in  pari  delicto ;  he  is  not  rectus  in  curift, 
and  has  no  right  of  action  at  all. 

Tindal,  in  reply.  There  is  no  evidence  of  any  fraud 
committed  or  known  by  the  plaintiff;  and  the  Court,  in 
the  absence  of  proof,  will  not  presume  fmud.  But  it  does 
appear  upon  the  case  that  the  defendants  have  committed 
a  legal  fraud,  a  fraud  upon  the  excise  laws,  by  omitting 
to  enter  the  place  where  the  cider  was  deposited ;  and  the 
Exchequer  record,  stating  the  penalty  inflicted  upon  and 
paid  by  them,  was  evidence,  if  not  conclusive  evidence,  of 
their  guilt.  [Boy/ey,  J.  No,  I  think  not.  It  does  not 
appear  to  me  to  be  under  any  circumstances,  evidence,  of 
their  guilt ;  and  it  would  clearly  not  have  been  admissible 
as  such  at  the  trial  of  this  cause.  The  conviction  of  the 
defendants,  in  the  court  of  Exchequer,  may  have  been 
mainly  procured  by  the  evidence  of  the  plaintiff;  and 
besides,  it  was  not  a  proceeding  in  rem :  it  was  res  inter 
alios  acta,  and  not  receivable  as  evidence  in  this  case]. 
It  is  not  important  to  press  that  point.  At  least  the 
Exchequer  record  shews  that  the  cider  was  'the  pro- 
perty of  the  defendants  when  seized,  and  that  it  was 
seized  and  condemned  as  their  property.  [Littledale,  J. 
If  the  word  cider,  in  the  contract,  meant  the  juice  when 
first  expressed  from  the  apples,  it  seems  to  me  that  the 


Studot 

V. 

Saumdees. 


TRIXIT7   TERM,    SEVENTH   GEO.    IV.  413 

property  vested  in  the  defendants^  by  the  ddivery  to  Hunt.  i826. 
If  it  meant  cider,-  in  the  general  acceptation  of  the  word» 
I  think  the  property  did  not  vest.  The  whole  question 
appears  to  me  to  depend  upon  the  meaning  to  be  given  to 
the  word  cufer  in  the  contract].  The  case  finds  that  in 
the  country  where  the  contract  was  made,  and  the  parties 
lived,  dder  means  the  juice  as  ^rst  expressed  from  the 
apples;  therefore,  in  that  view  of  the  question,  that 
finding  decides  the  action  in  favour  of  the  plaintiff. 

Baylbt,  J.  (a).  If  there  had  been  a  contrivance  be- 
tween the  plantiff  and  the  defendant  to  hold  out  the 
former  to  the  public  as  the  manufacturer  and  owner  of 
the  cider,  and  if  there  had  been  satisfactory  evidence  that 
the  transaction  was  fraudulent,  with  a  view  to  deceive 
the  officers  of  excise,  I  should  have  thought  that  both 
parties  were  in  pari  delicto,  and  that  the  plaintiff,  there- 
fore, could  not  maintain  this  action.  There  is,  certainly, 
some  suspicion  attaching  to  the  case;  but  I  think  not 
sufficient  to  justify  the  presumption  of  Yrand.  The 
bargain  is  for  the  sale  of  the  plaintifi^s  cider,  at  355.  per 
hogshead,  to  be  delivered  at  Totness,  in  the  spring  of  the 
year  1820,  and  to  be  manufactured  on  the  plaintiff's 
premises.  Cider  is  an  equivocal  term ;  it  may  mean  the 
juice  when  first  expressed  from  the  apples ;  or  it  may 
mesm  the  manufactured  article  when  the  process  is  com- 
plete. Which  meaning  did  it  bear  in  this  case?  We 
must  look  to  the  conduct,  the  language,  and  the  situation 
of  the  parties,  in  order  to  answer  that  question.  The  case 
finds  that  the  juice  when  first  expressed  from  the  apples, 
is,  in  Devonshire  called  cider ;  that,  therefore,  seems  to  have 
been  the  subject  matter  of  the  bargain,  and  the  thing 
actually  sold.  If  the  plaintiff  was  to  manufacture  the 
cider,  the  contract  would  probably  have  provided  for  the 
mode  in  which  the  manufacture  should  be  conducted; 
but  it  is  silent  upon  that  subject.    Then  what  did  the 

(a)  Abhott,  C.  J.,  was  gone  to  GuildbalK 
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id26.        parties  do  ?     Hunt  was  employed  by  the  defendants ;  the 
Stvddt       apples  were  pounded ;  and  the  juice  was  put,  part  into 
V*  casks  belonging  to  the  plaintiff,   and  part  into  casks 

provided  by  the  defendants.  Itunt  was  directed  by 
Saunders  to  see  that  the  casks  were  full ;  and  payment 
was  to  be  made,  not  according  to  the  quantity  of  manu- 
factured cider,  but  according  to  the  quantity  of  juice : 
clearly  shewing  that  by  the  word  cider,  the  parties  meant 
the  juice.  Then,  the  juice  being  the  tiling  bargained  for, 
it  seems  to  me  that  there  was  a  delivery  of  it  to  the  de- 
fendants, and  that  the  property  in  it  vested  in  them  ;  for 
the  case  then  stands  thus : — The  plaintiff  bargains  to 
deliver  apple  juice ;  that  when  it  has  been  made  into 
cider,  he  will  carry  it  to  Totness ;  and  that  it  shall  remain 
on  his  premises  until  the  price  shall  be  paid.  The  juice, 
therefore,  is  to  be  considered  as  goods  bargained  and  sold, 
or  goods  sold  and  delivered ;  and  an  action  for  the  price  of 
them  was  maintainable,  as  soon  as  the  period  fixed  for  the 
payment  arrived.  That  period  was  the  spring  of  the  next 
year,  and  in  the  meanwhile,  the  plaintiff  was  to  have  a 
lien  upon  the  goods  for  the  price.  Before  the  spring 
arrived  the  goods  were  seized,  and  became  lost  to  both 
parties ;  and  that  loss  was  occasioned  not  by  the  wrongful 
act  of  the  plaintiff,  but  of  the  defendants,  who  must 
therefore  bear  the  consequences.  It  was  their  duty  to 
enter  the  place  in  which  the  cider  was  to  be  manufactured, 
and  this  neglect  in  that  respect  rendered  it  impossible  for 
the  plaintiff  to  deliver  the  cider  at  Totness;  therefore, 
that  non-delivery  did  not  destroy  the  plaintiff's  right 
to  recover  the  price,  whenever  the  period  fixed  for  the 
payment  of  it  arrived. 

« 

HoLROYD,  J. — I  am  of  opinion  that  the  plaintiff  is 
jentitled  to  recover.  I  think  this  was  clearly  a  contract 
for  the  sale,  not  of  manufactured  cider,  but  of  the  raw 
apple  juice,  and  that  the  cider  was  to  be  manufactured 


Stvdi^t 
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by  the  defendants,  and  was  to  remain  upon  the  plaintiff's  i826. 
premises  during  the  period  of  manufacture,  as  a  security 
for  the  price.  I  think  there  was  not  sufficient  evidence  to  ^  v. 
affect  the  plaintiff  with  the  fraud  practised  upon  the  ^^^^^^^?' 
revenue,  because  it  is  clear  that  Hunt  was  not  his  servant, 
but  the  servant  of  the  defendants.  It  is  said  that  the 
form  of  action  is  bad,  for  that  this  was  an  executory 
contract,  and  that  the  juice,  or  cider,  cannot  be  considered 
either  as  goods  bargained  and  sold,  or  as  goods  sold  and 
delivered.  I  am  of  a  different  opinion.  I  think  it  may  be 
so  considered,  though  the  price  was  to  be  paid  at  a  sub- 
sequent time,  and  then  that  though  the  contract  was 
partly  executory,  still  as  it  was  partly  executed,  and  the 
juice  was  delivered,  indebitatus  assumpsit  was  maintain- 
able. In  BulUr's  Nisi  Print  (a),  it  is  said,  "  although  an 
indebitatus  assumpsit  will  not  lie  upon  a  special  agreement 
till  the  terms  of  it  are  performed,  yet  when  that  is  done,  it 
raises  a  duty  for  which  a  general  indebitatus  assumpsit 
will  lie.''  This  is  the  reason  why,  in  declaring  upon  the 
sale  of  a  horse,  it  is  usual  to  introduce  two  counts,  one 
upon  an  executory  contract,  and  the  other  upon  a  contract 
executed :  though  it  is  clear  that  after  delivery  the  action 
would  be  maintainable  upon  the  latter  (6).  The  property 
was  altered  from  the  moment  when  the  juice  was  deli- 
vered to  Hur^f  and  any  subsequent  loss  which  happened 
without  ftiult  on  the  part  of  the  plaintiff,  must  have  fallen 
upon  the  defendants.  The  plaintiff  had  a  right  of  action 
for  the  price,  as  soon  as  the  time  limited  for  the  payment 
expired,  and  the  non-delivery  at  Totness  did  not  bar  that 
right,  because  that  was  occasioned  by  the  wrongful  act  of 
the  defendants. 

LiTTLBDALB,  J.— I  also  think  the  plaintiff  ought  to  re- 
cover. There  is  no  direct  evidence  of  fraud  on  the  part  of 
the  plaintiff;  there  are  some  suspicious  circumstances  eon- 

(a)  139.  (6)  Noy,  88.    7  East,  571 . 
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nected  with  his  conduct:  bat  the  Jary  have  not  found 
fraud,  and  we  cannot  presume  it.  The  case  turns  entirely 
upon  the  meaning  of  the  word  cider  in  the  contract  The 
word  being  ambiguous,  parol  evidence  was  admissible  to 
explain  its  meaning ;  the  case  finds  that  it  meant  the  raw 
juice ;  and  I  think  all  the  facts  concur  to  shew  the  same. 
If  so,  the  property  passed  to  the  defendants,  as  soon 
as  Hunt,  who  was  their  servant,  received  possession.  If  the 
juice  was  the  thing  sold,  it  was  the  duty  of  the  defendants 
to  enter  the  premises.  The  form  of  action  is  unobjection- 
able, for  as  soon  as  the  juice  was  expressed,  and  delivered 
to  the  defendants,  it  became  goods  sold  and  delivered. 


Judgment  for  the  Plaintiff. 


2d  June. 

In  replevin 
for  taking  a 
stranger's 
cattle  for  rent 
in  arrear,  a 
plea,  that  the 
cattle  "  were 
not  levant  and 
couchant  in 
the  close  in 
which,  &c.," 
is  bad  on  de- 
murrer, for 
not  shewing 
the  circam- 
stances  under 
which  the 
cattle  came 
upon  the  close, 
8o  as  to  en- 
title them  to 
be  privileged 
from  distress. 


Jones  v.  Powell. 

Declaration  in  replevin,  to  which  defeadant  ayows, 
that  being  seised  of  the  k>oas  in  quo,  he  demised  the  saase 
amongst  others  to  J.  S.,  and  for  rent  in  aneat  distrained 
the  cattle  in  question,  being  on  the  close  in  whidi,  &c. 
Plea  in  bar,  that  the  cattle  were  not  levant  and  eouchani 
on  the  close  in  which,  &c.  Demurrer,  assigning  for 
causes,  first,  that  it  is  not  alleged  in  and  by  the  said 
plea  in  bar  that  the  cattle  escaped  into  the  place  in  which, 
&c.,  by  the  default  of  the. owner  or  tenant  thereof;  and, 
second,  that  it  is  not  averred  in  the  said  plea,  from  what 
cause  or  under  what  circumstances  the  cattle  came  upon 
the  close  in  which,  &c.    Joinder  in  demurrer. 

J{.  F.  Richards,  for  the  avowant,  in  support  of  the 
demurer.    The  plea  in  bar  is  clearly  bad  for  the  causes 
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aflsigned.  Where  a  distress  is  taken  for  rent  in  arrear,  it  is  not  i826. 
sofficient  in  the  plea  to  the  avowry  to  say,  merely^  that  the 
catde  were  not  levant  and  conchant,  but  the  party  must  go  on 
and  bring  himself  within  the  excepted  case  of  protection, 
namely,  that  the  cattle  came  npon  the  land  through  the 
de&ult  of  the  tenant  or  owner.  The  geneml  rule  of  law  isf 
that  all  goods  and  chattels  found  on  the  land  are  die- 
tminable  by  the  landlord  for  rent  in  arrear^  and  if  a 
stranger's  good  are  distrained,  they  can  only  be  protected 
by  his  shewing  that  they  came  upon  the  land  by  the 
debult  or  neglect  of  the  landlord  or  tenant  The  case  of 
Kempe  v.  Crewe  {a),  is  an  authority  to  shew  that  such 
&  plea  would  be  bad  on  demurrer,  and  the  course  pointed 
out  in  that  ease  has  been  here  adopted. 

Mauk,  contik.  It  is  submitted  that  this  plea  inr  bar  is 
good  in  substance,  and  that  the  case  of  Kempe  v«  Crewe,  is 
an  authority  for  upholding  it.  The  general  rule  laid  upon 
this  subject  by  Mr.  Justice  Blackstone,  in  his  Cammen-' 
tarie$  (i),  is  t^iis : — '*  With  regard  to  a  stmnger's  beasts 
which .  are  found  on  the  tenant's  land,  the  following  dis* 
tinctions  are,  however,  taken.  If  they  are  put  in  by 
consent  of  the  owner  of  the  beasts,  they  are  distrainable 
immediately  afterwards  for  rent  in  arrear  by  the  landlprd. 
So,  also,  if  the  stranger's  cattle  break  the  fences,  and 
commit  a  trespass,  by  coming  on  the  land,  they  are  dis- 
trainable immediately  by  the  lessor  for  his  tenant's  rent, 
as  a  punishment  to  the  owner  of  the  beasts  for  the  wrong 
committed  through  his  negligence.  But  if  the  lands  were 
not  sufficiently  fenced  so  as  to«  keep  out  the  cattle,,  the 
landlord  cannot  distrain  them  till  they  have  been  levant 
and  couchant  on  the  land."  And  a  little  further  on  he 
says,  "  yet  if  the  lessor  or  his  tenant  weie  bound  to  repair 
the  fences  and  did  not,  and  thereby  the  cattle  escaped  into 
their  grounds,  vnthout  the  negligence  or  defeult  of  the 

(a)  1  Ld.  Raym.   1577.    Lutw.       (6)  3  BI.  Com.  lib.,  3,  c.  1,  p.  8 
1573,  &  9. 
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owner ;  in  this  case,  though  the  cattle  may  have  been 
levant  and  couchant,  yet  they  are  not  distrainable  for  rent 
till  actual  notice  is  given  to  the  owner  that  they  are  there, 
and  he  neglects  to  remove  them,  for  the  law  will  not 
suffer  the  landlord  to  take  advantage  of  his  own  or 
his  tenant's  wrong."  Admitting  this  to  be  the  case,  still 
the  levancy  and  conchancy  of  the  cattle  is  a  material  issue, 
without  regard  to  the  question,  whether  the  landlord  or 
tenant  was  or  not  in  fault.  For  this,  the  case  of  Kempe  r. 
Crewe  is  an  authority,  because  although  in  that  case  it 
was  incidentally  suggested  that  a  plea  in  this  form  might 
be  bad  on  demurrer,  still  the  decision  of  the  Court,  as 
it  stands  on  the  record,  is  favourable  to  this  case,  inasmuch 
as  a  similar  plea  was  there  pleaded.  That  was  trespass 
for  breaking  and  entering  plaintiffs  close,  and  taking  and 
impounding  three  cows.  The  defendant  justified  under  a 
distress  for  rent  due  to  him  from  a  third  person.  The 
plaintiff  replied  that  the  cattle  were  not  levant  and  con* 
chant :  upon  which  issue  was  taken,  and  verdict  found  for 
the  plaintiff;  and  on  a  motion  made  ibr  a  repleader,  on  the 
ground  that  this  was  an  immaterial  issue,  the  Court,  after 
much  argument,  gave  judgment  for  the  plaintiff.  In  sub- 
stance this  plea  in  bar  is  good,  and  entitles  the  plaintiff  to 
judgment. 

Richards,  in  reply.  Kempe  v.  Crewe  is  an  authority  to 
shew  that  upon  demurrer  this  plea  is  bad,  and  the  only 
ground  for  refusing  the  repleader  in  that  case  was,  that 
after  verdict,  the  Court  would  intend  that  the  issue  was 
material.  The  question  here,  is  not  whether  the  cattle 
are  or  are  not  distrainable  under  particular.,  circumstances, 
before  levant  and  couchant ;  but  whether  the  plaintiff 
ought  not  to  have  shewn  that  the  cattle  were  not  distrain- 
able by  operation  of  the  general  rule  of  law,  which  prim& 
facie  subjects  every  thing  on  the  land  to  distress  for  rent. 
Here  the  plaintiff  onght  to  have  set  forth  the  special  matter, 
and  bring  himself  within  the  exception  which  exempts  a 
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Stranger's  cattle  from  distress.  That  this  is  the  proper 
course  to  be  pursued^  Poole  v.  LongdUl  (a),  Com.  Dig: 
Pka,  M.  3,  Dovatien  v.  Payne  {b),  are  authorities. 

Bay  LEY,  J.  (c). — I  think  the  plea  in  bar  is  bad  for  the 
objection  taken  to  it  by  Mr.  i2tcAar£b.  The  general  rule 
of  law  is,  that  the  landlord  has  a  right  to  distrain  erery 
thing  upon  the  premises  for  rent  in  arrear.  There  are  ex- 
ceptions to  that  rule ;  but  the  party  meaning  to  rely  upon 
the  exception  must  bring  himself  within  the  limits  of  it. 
Here  it  is  merely  pleaded,  that  the  cattle  were  not  levant 
and  conchaht.  Is  that  any  objection  per  se?  Certainly 
not.  The  authorities  are,  that  if  the  cattle  are  not  levant 
and  couchant,  and  the  owner  can  shew  that  they  got  upon 
the  premises,  not  with  his  connivance  nor  by  his  default, 
then  the  party  entitled  to  the  rent  is  not  warranted  in 
distraining.  If  the  daittle  get  upon  the  premises  with  the 
owner's  consent,  or  through  his  default,  it  is  quite  immate- 
rial whether  they  were  levant  and  couchant.  It  is  the  duty 
of  every  man  who  is  the  owner  of  cattle,  which  have  Been 
distrained,  to  shew,  if  be  claims  exemption,  the' ground 
on  which  he  seeks  to  protect  them,  because  the  circum- 
stances under  which  the  cattle  got  upon  the  premises  must 
be  presumed  to  be  peculiarly  within  his  knowledge. '  It 
seems  to  me,  therefore,  not  sufficient  for  the  party  to  say, 
that  thev  were  not  levant  and  couchant,  but  that  he  must 
go  on  and  shew  under  what  civcumstances  the  levancy  and 
couchancy  was  material.  The  case  of  Kempe  v.  Crewe  is  a 
very  clear  authority  upon  that  point.  That  was  tresspass 
for  taking  the  plainri£F*s  cattle.  The  defendant  justified 
taking  the  cattle  upon  land  demised  to  one  WilUams  for  rent 
in  arrear.  The  plaintiff*  replied  merely,  that  the  cattle  were 
not  levant  and  couchant.  The  avowant  took  issue  on  that 
fact;  and  on  being  found  for  the  plaintiff,  a  motion  was 
maide  for  a  re-pleader,  but  refused,  on  the  ground  that 

(a)  2  Saund.  290.  (c)  Abbotty  C.  J.,  was  sitting  at 

lb)  2  H.  B.  527.  Nisi  Prius,  in  London, 
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after  verdict^  the  materiality  of  the  issae  should  be  in* 
tended,  if  it  might  be  material.  In  that  case,  the  levancy 
and  couchanoy  might  have  been  material^  if  the  catde  came 
upon  the  land  without  any  de&ult  on  the  owner's  part, 
and  without  his  consent;  issue  having,  been  taken  upon 
that  fact,  and  found  for  the  plaintiff,  the  Court  said,  that 
after  verdict,  it  shall  be  presumed  to  have  been  a  material 
issue.  But  in  that  case  the  Court  said,  that  if  the  repli* 
cation  had  been  demurred  to,  then  it  must  have  been 
taken  more  strongly  against  the  plaintiff,  and  then  it 
would  have  been  ill.  Here  the  defendant  has  taken  ad^* 
vantage  of  the  objection  upon  demurrer,  which  I  think  he 
was  entitled  to  do.  But  theore  is  another  objection  in  this 
case,  which  would  entitle  the  defendant  to  judgment.  The 
defendant  avows,  that  the  tenant  held  and  enjoyed  the 
close  in  which,  &c.,  amongst  other  lands,  as  tenant.  The 
plaintiff  pleads  in  bar,  that  the  cattle  were  not  levant  and 
cottohant  on  the  close  in  wbich,  &c. :  That  is  very  like  a 
negative  pr^nant^  for  that  might  be  true,  and  yet  they 
might  have  been  levant  and  oouchant  upon  some  part  of 
the  lands 


HoLBOYB,  J. — I  also  think  that  the  plea  in  bar  is  bad 
on  both  grounds.  The  case  of  Kempt  v.  Grewe  is  an  aa« 
thority  to  shew  that  the  fint  objection  would  be  deariy 
fatal  on  demucrcir,  and  I  think  that  decision  is  correct.  It 
is  a  general  rule,  that  all  ^things  found  on'  the  demised 
pvemisfia  are  distrainaUe  for  rent  in  arrear.  In  leplevia, 
therefoie,  the!  avowant,  or  penon  making  cognizance^ 
merely  allies  the  circumstance  of  the  cattle  being  upon 
the  premises,  and  that,  is  sufficient  to  bring  them  within 
the  general  rule.  All  the.  exceptions  to  that  genarol  rule 
must  be  pleaded  in  the  plea  in  bar,  before  it  will  be 
an  apswer  to  the  avowry.  This  is  the  case  of  cloth  de* 
livered  at  a  tailor's  honse,  com  sent  to  a  miU,  or  other 
things,  which  are  protected  and  privileged  for  the  benefit 
of  trade.    So  of  a  stranger's  beasts  found  on  the  tenant's 
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lands,  they  afe  protected^  but  the  ground  of  protection 
must  .be  specially  set  forth.  The  mere  plea»  that  they 
were  not  lerant  and  couehant  would  not  be  sufficient,  be- 
canse  that  raises  an  immaterial  issue.  All  the  circum- 
stances entitling  the  cattle  to  be  privileged  from  distress, 
most  be  set  forth,  and  as  that  has  not  been  done  in  this 
case,  I  think  the  plea  in  bar  is  bad  and  the  defendant 
entitled  to  judgment. 

LiTTLEDALE,  J.,  concurred* 

Judgment  for  the  defendant. 


In  the  matter  of  John  Burt  and  Andrew  Burt. 

In  Mkhadmas  tenn  last^  JB.  Ald€nQn  bad  obtained  a 
rule  nisi  for  setting  aside  the  award  in  this  case,  upon 
grinds  specified  in  the  said  rule. 

BoUand  wdA  Skepptnrd  now  sh^ed  cause,  i^d  ob~ 
jected^  in  die  first  instance,  that  the  application  for  set- 
ting aside  the  award  came  too  late.  The  award  was  pub* 
lished  on,  the  Ist  day  of  June,  1826,  and  the  first  day  of 
Tnmiyfull  term  was  the  3d  June,  the  essoiga-day  being 
the  30th  May.  The  motion,  therefore,  to  set  aside  the 
award  ought  to  have  been  made  in  Trinity  term,  accord* 
ittg  to  the  provision  of  the  statute  9  &  10  Wil.  3,  c.  16, 
which  requires  that  the  application  for  setting  aside  an 
award  shall  be  made  ''  before  the  last  day  of  the  next  term 
after  sneh  arbitratioii  made  or  published  to  the  partis.'' 
The  question  is,  whether  die  essoign<fday  of  the  term  is  to 
be  accomted  as  die^rat  day  of  the  term ;  for,  if  it  is  not, 
then  this  application  ought  to  have-  been  made  in  Trinity 
term,  and  came  too  late  in  Miciaebnae.  They  cited  An^ 
dersan  v.  Coxeter{a),  Lucas  v.  Wilson  {b),  Lowndes  v. 

(a)  1  Sua.  801.  (h)2  Burr.  701. 


Sth  June, 

Where  an 
award  was 
published  in 
the  interval 
between  the 
essoign-day 
and  me  first 
da^  of  full 
Trmity-term : 
Held,  that  a 
motion  might 
be  made  for 
setting  it  aside 
in  the  follow- 
ing Michael- 
mas-term, the 
essoign  being 
considered  the 
first  day  of 
the  term 
within  the 
meaning  of 
9  &  10  W.  3, 
c.  15. 


^ 
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1826.  Lowndes  {a),  Zachary  v.  Shepherd  (b),  and  Pedlejf  y.  Go^ 
In^reBuRT.  rf«''^(0-  It  is  submitted,  that  the  first  day  of  Trinity 
term  was  the  3d  June,  and  the  essoign-day  is  no  part  of 
the  term  within  the  meaning  of  the  statute.  The  32  Hen.^ 
8,  c.  21,  which  regulates  the  commencement  of  Trinity 
term,  distinguishes  between  the  essoign-day  and  the  first- 
day  of /u//  term,  and  enacts,  "that  Trt/it^  term' shall 
begin  the  Monday  next  after  Trinity  Sunday;  for  the 
.  keeping  of  the  essoigns,  proper  returns,  and  other  cere- 
monies heretofore  used  and  kept,  and  that  the  full  term 
of  the  said  Trinity  term  shall  begin  the  Friday  next  after 
Corpus  Christi  day."  The  statute  9  &  10  Wil.  3,  clearly 
contemplates  the  full  term,  because  it  is  only  in  full  term 
that  a  motion  to  set  aside  the  award  could  be  made. 

AUerson,  in  support  of  the  rule.  For  many  purposes 
the  essoign-day  is  considered  and  accounted  as  part  of  the 
full  term ;  and  it  is  submitted,  that,  in  point  of  law,  it 
ought  to  be  so  considered  in  the  present  instance.  >In 
Laidler  y.  Elliott  (d),  which  was  the  last  case  upon  the 
subject,  it  was  held  that  the  interval  between  the  essoign- 
day  and  the  full  term  could  not  be  considered  as  part  of 
the  preceding  vacation ;  and  Bay  ley,  J.,  there'  said, ''  Un- 
til times  comparatively  modem,  one  of  the  Judges  always 
went  down  to  Court  on  the  essoign-day,  for  the  purpose  of 
opening  the  term,  and  hearing  the  essoigns.  That  is, 
therefore,  a  part  of  the  term."  Upon  this  authority  it  is 
clear  that  the  'present  application  need  not  have  been 
made  until  Michaelmas  term. 

0 

m 

Abbott,  C.  J. — We  think  that  the  essoign-day  of  the 
term  ought  to  be  considered  as  the  first  day  of  the  term, 
for  the  purpose  of  this  act  of  parliament.  It  is  so  con- 
sidered for  a  great  many  purposes  in  other  cases,  and  I 
think  it  ought  to  be  so  in  this.    It  is  true  that  in  entering 

(a)  1  East,  276.  (c)  7  T.  R.  78. 

lb)  2  T.  R.  781 .  (<J)  Ante,  vol.  v.,  636.  3  B.  &  C.  738 
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lip  judgment  on.  a  warrant  of  attorney,  it  must  be  sworn 
that  the  defendant  was  alive  within  the  fuU  term ;  but 
still,  as  there  are  many  cases  which  have  held  that  the 
essoign-day  must  be  considered,  for  some  purposes,  as  the 
first  day  of  the  term,  I  think  we  are  warranted  in  holding 
in  this  instiince  that  MichaelmoM  term  was  the  term  next 
after  the  award  made,  and  consequently  diat  this  rule  was 
moved  for  in  time. 
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In  re  Burt. 


Batlbt,  J.,  and  Holroyd,  J.,  concurred. 

LiTTLEDALB,  J.,  was  absent. 

The  grounds  for  setting  aside  the  award  were  then 
considered,  and,  in  the  result,  the  rule 
was  discharged. 


Shaw  v.  Robinson. 

1  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  bail  bond  given  in  this  case  should  not  be  delivered 
up  to  be  cancelled,  and  why  the  defendant  should  not  be 
discharged  out  of  custody  on  filing  common  bail.  'The 
ground  of  the  motion  was,  that  the  defendant  was  arrested 
by  the  initial  of  his  Christian  name  only,  as  **  J.  Robinson" 

Baniow,  upon  shewing  cause,  took  a  preliminary  objec- 
tion to  the  form  of  the  affidavit  upon  which  the  rule  was 
obtained.  It  was  entitled  in  a*ca8e  of  ^'  W,  Shaw  against 
J.  Robimon,'*  thus  following  the  very  error  of  which  the 
defendant  complained.  It  ought  to  have  been  *'John 
Robinson,  arrested  as  J.  Robinson.**  He  submitted,  that 
this  was  a  fatal  informality,  and  that  the  defendant  could 


Sth  June. 

The  affidavit 
in  support  of  a 
rule  to  dis-  * 
charge  the  de- 
fendant out  of 
custody,  upon 
the  ground 
that  the  writ 
described  him 
by  the  initial 
of  his  Chris- 
tian name 
only,  must  set 
out  the  defend- 
ant's Christian 
name  at  full 
length  in  its 
title. 


VOL.    VIII. 
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not  use  the  affidavit ;  oonsequently  the  rule  must  be  dis- 
charged. 

Curwood,  oontrit,  insisted  that  the  form  of  the  affidavit 
was  correct.  The  defendant's  complaint  was»  that  he  wai 
improperly  arrested  in  the  cause,  as  described  in  the  writ 
by  the  plaintiff;  and  therefore  he  could  not  entitle  his 
affidavit  in  any  other  way,  for  the  only  cause  yet  before  the 
Court  was  one  against  "J.  Robinson*' 


Per  Curiam. — ^The  affidavit  is  improperly  entitled.  The 
defendant  should  have  described  the  cause  in  his  affidavit, 
as  he  contended  it  should  have  been  described  in  the  writ. 
He  complains  that  there  is  no  cause  against  '^  J.  Robinson/* 
properly  before  the  Court,  and  yet  brings  such  a  cause 
before  the  Court  himself.  The  rule  must  be  dischaiiged, 
for  the  defendant  cannot  use  this  affidavit. 

Rule  discharged. 


HvRST  and  others  V.  Jennings. 

On  shewing  cause  against  a  rule  nisi  for  withdrawing  an 
execution  under  a  fieri  facias,  the  case  was  this: — ^The 
plaintiffs  brought  an  action  of  debt  on  a  bond  executed  by 
the  defendant,  dated  13th  November,  1824,  in  the  penal 


SthJum. 

Where  il. 
gare  certain 
creditors  a 
bond  in  the 
common  form 
conditioned 
for  the  pay- 
ment or  a  sum  certain ;  and  at  the  same  time  executed  a  deed  of  the  same  date,  recit- 
ing the  bond,  and  declaring  that  it  should  be  lawful  for  the  obligees  to  commence  an 
action  thereon,  and  proceed  to  judgment  whenever  they  should  think  fit;  and  that  upon 
judgment  being  obtained  they  should  be  at  liberty,  at  their  will  and  pleasure  at  any 
time,  to  sue  out  execution  thereon ;  and  that  it  was  farther  agreed,  that  any  judgment 
obtained  on  the  bond,  should  stand  as  a  security  for  payment  to  the  obligees  on  demand^ 
of  all  such  sums  of  money  as  then  were  or  might  thereafter  to  them  become  due  from  the 
obhgor : — Held,  1.  That  this  was  a  contrivance  to  defeat  the  provisions  of  the  warrant 
of  attorney  act,  3  Ge<».4,.c.  39,  and  therefore  void  as  against  the  other  creditors  of  the 
obligor,  who  had  become  bankrupt; — And,  2.  That  the  obligee  having  entered  up  judg- 
ment in  pursuance  of  the  deed,  and  taken  out  execution  widiout  assigning  breaches,  and 
executing  a  writ  of  inquiry,  the  case  was  within  the  provisions  of  the  8  and  9  Wm,  3, 
£.  1 1,  s.  .8 ;  and  the  execution  was  set  aside. 


HUBST 
*  V, 
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flum  of  10,000/.,  conditioned  for  the  payment  to  the  plain-  i826. 
tiffs  of  8,000/.  and  interest,  on  the  13th  January,  1825. 
By  an  indenture  of  the  same  date,  stamped  with  an  ad 
lalorem  stamp  of  12/;,  and  made  between  the  defendant  ^^^^^v^*- 
of  the  one  psirt,  and  the  plaintiffii  of  the  other  part,  recit- 
ing-that  the  defendaOft  was  then  justly  and  truly  indebted 
to  the  plaintiffs  in  the  sum  of  3600/.  or  thereabonts,  for 
goods  sold  and  delivered,  and  money  lent  and  advanced 
by  them  to  him,  and  for  a  considerable  part  whereof,  plain- 
tiffs had  received  as  a  security,  various  bills  of  exchange, 
and  notes  of  hand,  not  then  at  maturity ;  and  that  defend- 
ant, the  better  to  enable  him  to  carry  on  hift  trade  and 
business,  had  occasion  to  raise  a  Considerable  sum  of  money, 
and  for  the  purpose  of  raising  the  same,  had  applied  t6 
the  piaintififa,  who  had  agreed  to  draw  upon  the  defendant 
five  several  bills  of  exchange  for  1000/.  each,  to  bear  even 
date  with  the  indenture,  and  to  be  made  payable  respec- 
tively at  12,  15,  18,  21,  and  24  months  after  date ;  and 
which  bills  of  exchange,  being  accepted  by  the  defendant, 
they,  the  plaintiffs,  had  agreed  to  get  discounted,  and  to 
hand  over  the  proceeds  thereof  unto  him,  the  defendant. 
And  then,  after  reciting  the  bond,  it  was  by  the  indenture 
witnessed,  that  for  declaring  the  purposes  for  which  the 
bond  was  executed,  it  was  agreed  between  the  parties,  and 
the  defendant  did  thereby  declare,  that  it  should  be  lawful 
to  and  for  the  plaintiffs  to  commence  an  action  iipon  the 
said  bond  or  obligation,  and  proceed  to  judgment  thereon^ 
whenever  they  should  think  fit ;  and  that  upon  judgment 
being  obtained,  plaintiffs,  or  the  survivor  of  them,  his 
eocectttors,  or  administratoite,  should  be  at  liberty,  according 
to  Aetr  or  his  own  will  and  ideasure,  at  any  time  and  from 
time  to  time,  to  issue  one  or  more  execution  or  executions, 
upon  such  judgment,  as  they  might  be  advised  and  deem 
expedient.  And  the  said  parties  did  thereby  for  them- 
selves respectively,  and  their  respective  executors,  adminis- 
trators and  assigns,  declare  and  agree,  that  the  said  bond 
or  obligation  was  so  made,  and  that  any  judgment  to  be 

2v2 
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1826.        obtained  thereon,  should  stand  and  be  as  a  secority  for 

^RST^       payment  to  the  plaintiffs  on  demand,  and  without  any  de- 

V-  duction  or  abatement  whatever,  of  all  such  sum  and  sums 

Jennings 

of  money,  as  then  were  or  should  or  might  at  any  time 
thereafter  become  due  from  the  defendant  to  the  plaintiffs, 
for  goods  sold  and  delivered,  or  to  be  sold  and  delivered, 
or  for  monies  advanced^or  to  be  advanced  or  paid  by  them, 
or  either  or  any  of  them,  to,  for,  or  on  account  of  the  said 
five  several  bills  of  exchange  thereinbefore  mentioned ;  or  to, 
for,  or  on  any  other  account,  or  on  behalf  of  defendant,  or 
which  plaintiffs,  or  either  of  them,  had  or  might  become 
liable  for,  or  engage  to  pay  for  the  defendant,  or  in  or  for 
which  the  defendant  should  at  any  time  thereafter  become 
indebted  unto  the  plaintiffs,  or  either  or  any  of  them,  on 
any  account  whatsoever,  with  lawful  interest ;  and  also  for 
the  purpose  of  effecting  a  full  and  complete  indemnity  to 
them  in  respect  thereof,  and  of  and  from  all  actions,  suits, 
oosts,  charges,  damages,  and  expenses,  claims  and  demands, 
relative  thereto.  On  or  about  the  21st  January^  1825, 
the. plaintiffs  commenced  an  action  by  the  said  bond,  and 
obtained  judgment  by  nil  dicit  thereon,  which  judgment 
was  signed  on  3rd  February y  1825.  On  the  14th  Januaryj 
1826,  the  plaintifis  caused  an  execution  to  be  sued  out 
upon  the  judgment  so  obtained  by  them,  directed  to  the 
sheriffs  of  London,  who,  by  virtue  of  the  said  execution, 
levied  upon  the  goods  and  chattels  of  the  defendant  for 
the  sum  of  8473/.  12^.  lOd.  besides  sheriff's  poundage. 
The  goods  and  chattels  seized  under  the  execution^  remained- 
on  the  premises  of  the  defendant  on  and  after  the  3rd 
February,  1826,  on  which  day  a  commission,  of  bankrupt 
was  awarded  against,  the  defendant,  under  which  he  had. 
been  duly  found  and  declared  a  bankrupt,  and  a  provisional 
assignment  of  his  estate  and  effects  had  been  executed  by 
the  major  part  of  the  commissioners  named  and  authorised 
in  and  by  the  said  commission. 

Rumball  now  shewed  cause  against  the  rule  nisi  for. 


TRINITY    TERM,   SEVENTH    GEO.  IV.  427 

withdraMdng  the  execution.  The  object  of  this  applica-  1826. 
tion  is  to  take  the  opinion  of  the  Court,  as  to  the  validity  Uuut 
of  this  execution  under  the  operation  of  the  Bankrupt  act,      ,     «• 

j£lINING!l 

6  Geo.  4,  c.  16,  s.  108,  which  provides,  "  that  no  creditor, 
though  for  a  valuable  consideration,  who  shall  sue  out  ex- 
ecution upon  any  judgment  obtained  by  default,  confession, 
<Hr  nil  dicit,  shall  avail  himself  of  such  execution  to  the 
prejudice  of  other  fair  creditors,  but  shall  be  paid  rateably 
with  such  creditors/'  In  the  late  case  of  Taylor  v. 
Taylor  (a),  which  in  its  circumstances  was  similar  to  the 
present,  the  Court  (two  of  its  members  only  being  present)^ 
was  of  opinion  that  an  execution  issued  upon  a  judgment 
obtained  by  default,  confession,  or  nil  dicit,  and  levied 
upon  the  goods  of  a  bankrupt,  before  his  bankruptcy,  is 
not  absolutely  void,  under  the  6  Geo.  4,  c.  16,  s.  108,  and 
therefore  refused  to  set  it  aside  on  motion.  The  provi- 
sional assignee  has  mistaken  his  remedy  with  a  view  of 
trying  this  question.  He  ought  to  have  brought  either 
trover,  or  money  had  and  received.  The  provision  con- 
tained in  the  108th  section  of  the  new  Bankrupt  act,  is 
adopted  from  the  Irish  statute  11  &  12  Geo.  3,  c.  8, 
s.  6  (6). 

Abbott,  C.  J.  interposed,  and  intimated  to  the  de- 
fendant's counsel,  that  he  thought  they  had  mistaken  their 
course,  in  coming  to  the  Court  to  have  the  execution  with- 
drawn on  motion.  This  was  too  important  and  general  a 
question  to  be  so  decided ;  and  therefore  his  Lordship  sug- 
gested the  propriety  of  having  the  facts  stated  in  the  form 
of  a  case,  in  order  that  the  point  might  be  solemnly 
decided. 

Marryat,  control,  intimated  that  there  were  two  other 
objection?  fatal  to  the  execution,  which  the  Court  could 
have  no  difficulty  in  disposing  of  on  motion ;  first,  that  the 
bond  and  indenture  mentioned  in  the  affidavit,  was  a  mere 

(a)  Ante,  159;    5  B.  &  C.  392.      270;    and    ArchbokTs   Bankrupt 
{h)  See  Eden*s  Bankrupt  Laws,      Laws. 
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contrivance  to  defeat  the  provisions  of  the  Warrant  of 
Attorney  act,  3  Geo*  4,  c.  39,  s.  I  (a)«  inasmuch  as  these 
two  instruments,  taken  together,  were,  in  substance  and 
effect,  a  warrant  of  attorney  to  confess  judgment;  and 
second,  that  the  statute  8  &  9  Wm.  3,  c.  11,  s.  8,  had  not 
been  complied  with,  inasmuch  as  there  had  been  no  sug^ 
gestion  of  breaches,  or  vnit  of  inquiry  executed  before  ex* 
ecution  was  taken  out. 

(a)  The  3  Geo.  4,  c.  39,  s.  1,  recites,  that  injustice  had  been  frequently 
done  to  creditors  by  secret  warrants  of  attorney,  to  confess  judgpoaents  for 
securing  the  payment  of  money,  whereby  persons  in  a  state  of  insolvency 
were  enabled  to  keep  up  the  appearance  of  being  in  good  circumstances, 
and  the  persons  holding  such  warrants  of  attorney,  had  the  power  of 
talcing  the  property  of  such  insolvents  in  execution,  at  any  time,  to  the 
ejcclusion  of  the  rest  of  their  creditors ;  and  for  remedy  thereof  enacts, 
^that  if  the  holder  thereof  shall  think  fit,  ereiy  warrant  of  attorney  tp 
confess  judgment  in  any  personal  action,  or  a  true  copy  thereof,  and  of 
the  attestation  thereof,  and  the  defeasance  and  indorsement  thereon,  in 
case  such  warrant  of  attorney  shall  be  given  to  confess  judgment  in  the 
court  of  King's  Bench,  or  sucb  a  true  copy  thereof  as  aforesaid,  in  case 
such  warrant  of  attorney  shall  be  given  to  confess  judgment  in  any 
other  court,  shall  within  21  days  after  the  execution  of  such  warrant  of 
attorney,  be  filed,  together  with  an  affidavit  of  the  time  of  the  execution  ' 
thereof,  with  the  clerk  of  the  docquets  and  judgments  in  the  court  of 
Ring's  Bench/' 

By  section  2  it  is  enacted,  ^'  that  if  at  any  time  after  the  expiration  of 
21  days  next  after  the  execution  of  such  warrant  of  attorney,  a  com- 
mission of  bankrupt  shall  be  issued  against  the  person  who  shall  have 
given  such,  warrant  of  attorney,  under  which  he  shall  be  declared  a 
baDkrapt,  then  and  in  such  case,  unless  sudi  warrant  of  attorney,  or  a 
oopy  thereof,  shall  have  been  filed  as  aforesaid,  within  the  said  space  of 
21  days  from  the  execution  thereof,  or  unless  judgment  shall  have  been 
signed,  or  execution  issued  on  such  vrarrant  of  attorney,  within  the 
same  period,  such  warrant  of  attorney,  and  the  judgment  and  execution 
thereon,  shall  be  deemed  fraudulent  and  void  against  the  assignees  under 
such  commission,  and  such  assignees  shall  be  entitled  to  recover  back 
and  receive  for  the  use  of  the  creditors  of  such  bankrupt  at  large,  all 
and  every  the  monies  levied,  or  effects  seized,  under  and  by  virtue  of 
such  judgment  and  execution. 

And  section  8,  after  reciting  that  tlie  object  of  die  said  provision 
might  be  defeated  by  any  person  giving  a  cognovit  actionem,  instead  of 
a  warrant  of  attorney  to  confess  a  judgment,  enacts  the  same  provisionf 
as  to  Cveiy  cognovit  actionem  given  by  any  defendant  in  any  personal 
action,  as  were  before  epacted  with  respect  to  warrants  of  attorney. 
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Rumball  then  addressed  himself  to  these  points.  The  i82e. 
ultimate  effect  of  the  indenture  in  this  case,  might  be  the 
same  as  that  which  would  be  attained  by  a  warrant  of  at- 
torney to  confess  a  judgment ;  but  unless  it  can  be  consi- 
dered tn  terms,  as  a  warrant  of  attorney,  it  does  not  come 
within  the  operation  of  the  3  Geo.  4,  c.  39,  s.  1.  There 
is  a  great  difference  between  a  warrant  of  attorney  giyen 
to  confess  a  judgment,  and  an  instrument  of  this  descrip- 
tion. A  warrant  of  attorney  is  irrevocable,  and  deprives 
the  party  giving  it  of  all  power  of  defence.  Odes  v.  Wood- 
ward (a);  BO  does  a  cognovit  actionem.  This  instrument 
amounts  only  to  a  covenant  not  to  defend ;  but  notwith- 
standing^ that,  the  plaintiff  could  not  avail  himself  of  it 
without  suing  in  the  regular  way,  and  the  defendant  might 
still  plead  to  the  action.  The  only  remedy  which  the 
plaintifis  would  have  upon  the  deed,  would  be  an  action  of 
eevenant  for  nominal  damages,  if,  indeed,  such  an  action 
would  lie.  The  defendant  might,  in  this  case,  have  resisted 
the  action  by  pleading  to  it  He  has  not  done  so ;  and 
therefore  the  instrument  is  differ^it  in  its  nature  and  effect 
from  a  warrant  of  attorney,  to  which  species  of  instrument 
only  the  statute  in  question  is  applicable;  and  the  Court 
wiU  not  so  construe  the  act  as  to  bring  an  instrument 
within  its  operation  which  is  not  within  its  very  words. 
But,  at  all  events,  this  is  not  the  proper  mode  of  setting 
aside  the  execution.  The  remedy  under  the  second  sec* 
tion,  if  any,  in  such  a  case  as  this,  is  by  action  of  trover 
far  the  goods  seized,  or  for  liioney  had  and  received,  to  re- 
cover the  proceeds  of  the  execution.  In  either  of  these 
forms  of  action,  the  question  might  be  discussed  more 
satisfactorily  than  on  motion.  Secondly,  this  is  not  a  case 
within  the  8&  9  Wm.  3,  c.  11,  s.  8,  inasmuch  as  the  con- 
ditions of  the  indenture  cannot  be  incorporated  with  the 
bond,  so  as  to  render  the  assignment  of  breaches  neces- 
sary. 

(a)  2  Ld.  Raym.  766.    1  Salk.  87. 
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1826.  Marty  at,  JP.  Pollock,  and  Justice,  control,  were  stopped 

by  the  Court. 


Hurst 
Jensiings. 


Abbott,  C.  J. — This  is  an  application,  in  form,  to 
compel  the  plaintiffs  to  withdraw  an  execution ;  but  it  is  in 
effect  to  set  the  execution  aside.  Now,  the  Court  has 
power  over  all  executions  issuing  from  itself,  and  has  au- 
thority to  set  them  aside  if  the  purposes  of  justice  re- 
quire that  they  shall  be  set  aside.  This  application 
is  not  made  to  vacate  the. deed  or  the  bond,  nor  eren 
to  set  aside  the  judgment;  it  is  only  to  vacate  the 
execution,  and  if  we  see  that  all  that  has  been  done, 
and  which  has  led  to  the  issuing  of  the  execution, 
is .  a  contrivance  to  evade  the  provisions  of  an  act  of  par- 
liament, •  or  any  principle  of  the  common  law,  it  is  our 
duty  to  set  the  execution  aside ;  and  I  am  clearly  of  opi- 
nion that  that  which  has  been  done  in  this  case,  has  been 
done  with  that  intent  and  purpose.  It  appears  that  the 
bond  in  question  is  conditioned  for  the  payment  of  the 
sum  of  8,000/.  and  interest,  absolutely.  That  bond  is 
accompanied  by  a  deed,  from  which  it  appears,  that  the 
whole  of  the  large  sum  mentioned  in  the  condition,  was 
not  then  due ;  but  that,  in  fact,  only  the  sum  of  3,600/.; 
for  the  payment  of  a  considerable  part  of  which  sum, 
promissory. notes  and  bills  of  exchange  not  then  due,  .had 
been  received  by  the  plaintiffs.  It  appears,  also,  from  the 
recital  in  the  deed,  that  a  further  sum  was  intended  to  be 
advanced  by  means  of  bills  of  exchange,  to  be  drawn  by 
the  plaintiffs  upon  the  defendant,  who  was  to  accept,  the 
same  at  longdates,  which  the  plaintiffs  were  to  .get  dis- 
counted, and  hand  the  proceeds  to  the  defendant.  The 
bond  and  this  deed  are  taken  together,  and  the  deed  con- 
tains a  clause  enabling  .the  obligees  of  the  bond  to  com- 
mence an  action  on  the  bond,  obtain  judgment,  and  sue 
out  execution  upon  it,  at  their  own  will  and  pleasure : 
and  it  is  further  agreed,  that  the  judgment  so  obtained, 
shall  be  a  security,  •  not  only  for  monies  already  advanced. 
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bat  for  any  monies  which  might  thereafter  be  advanced,         1826. 
or  ultimately  become  due.    This,  then»  is  in  substance 
precisely  the  same  as  a  warrant  of  attorney,  upon  which 
judgment  had  been  obtained  by  nil  dicit.     Is  not  this,  in 
effect,  a  contrivance  to  defeat  the  provisions  of  the  statute 
3  Geo.  4,  c.  39,  which  requires,  that  all  warrants  of  attor- 
ney to  confess  judgment  shall  be  duly  registered  in  the 
manner  therein  provided,  in  order  that  the  worid  may  have 
notice  of  their  existence  ?     It  appears  to  me,  most  clearly, 
to  be  BO,  and  on  that  ground,  I  think  the  Court  are  called 
upon  to  make  this  rule  absolute.    But  I  also  think,  that 
this  is  a  contrivance  to  defeat  another  wholesome  statute, 
namely,  the  8  &  9  Wm.  3,  c.  11,  s.  8,  which  requires  the 
assignment  of  breaches  in  actions  upon  bonds  conditioned 
for  the  performance  of  covenants  and  agreements,  and  that 
there  shall  be  a  writ  of  inquiry  to  ascertain  what  is  due 
upon  the  bond.     The  taking  of  these  two  instruments 
together,  is,  in  my  opinion,  an  evasion  of  the  provisions 
of  that  act;  and  it  is  also  an  evasion,  in  my  opinion,  of  the 
sound' and  wholesome  rule  of  the  common  law,  inasmuch 
as  it  is  a  contrivance  between  these  individuals,  by  which 
one  of  them  shall  have  the  power,  at  any  time  he  thinks 
fit,  to  place  an  execution  upon  the  goods  and  effects  of 
the  other,  whereby  he  may  defeat  creditors  availing  them- 
selves of  the  bankrupt  laws,  in  order  to  obtain  a  rateable 
distribution  of  the  bankrupt's  effects.     Looking  at  this 
proceeding  in  these  different  views,  it  appears  to  me,  that 
we  shall  be  well  warranted  in  making  this  rule  absolute, 
and  I  think  we  ought  to  do  so. 

HoLBOYD,  J.  (a). — I  am  also  of  opinion  that  we  ought 
to  set  aside  the  execution  in  this  case.  I  think  this  is  a 
case  directly  within  the  statute  3  Geo.  4,  c.  39,  or  at  least, 
that  these  instruments  are  a  direct  evasion  of  that  statute, 
the  object  of  which  was  to  give  publicity  to  warrants  of 
attorney.      By  the  first  section,  every  warrant  of  attorney 

(a)  Bt^Uy,  J.  was  in  the  Bail  Court. 
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18  26.  must  be  filed  within  21  days  after  execution,  in  the 
manner  therein  pointed  out.  By  section  2,  if  it  has  not 
been  filed  within  that  time,  it  is  to  be  deemed  fraudulent 
against  the  assignees  under  any  commission  of  bankrupt 
afterwards  issued  against  the  party  giving  the  warrant. 
There  can  be  no  doubt,  therefore,  that  if  the  instrument  ii| 
this  instance  had  been  a  warrant  of  attorney,  instead  of  a 
bond  and  indenture,  the  judgment  and  execution  would 
have  been  void  against  the  assignees,  inasmuch  as  the  re- 
quisites of  the  statute  had  not  been  observed.  The  third 
section  recites,  that  the  former  provision  may  be  defeated 
by  a  person. giving  a  cognovit  actionem,  instead  of  a  war- 
rant of  attorney  to  confess  a  judgment;  and  enacts,  that 
every  cognovit  actionem,  unless  filed  in  like  manner,  shall 
be  void  against  the  asugnees.  What>  then,  is  the  effect  of 
the  deed  in  question  ?  I  think  it  is  in  eSect  a  cognovit 
actionem,  for  it  says,  that  it  shall  be  lawful  to  and  for  the 
.plaintiffs  to  commence  an  action  npon  the  bond,  and  pro- 
ved to  judg^^nt  thereon  whenever  they  shall  think  fit; 
and  that  upon  judgment  being  obtained,  they  shall  be  at 
liberty,  according  to  their  will  and  pleasure  at  any  time, 
and  from  time  to  time,,  to  issue  one  or  more  execution  or 
executions  upon  the  judgment,  as  they  may  be  advised 
and  deem  expedient.  Suppose  an  action  brought  in  pur- 
suance of  this  deed,  what  would  there  be  to  prevent  the 
plaintiffs  from  saying  that  the  defendant  had  acknowr 
ledged  the  action,  and  prevent  them  from  entering  up 
judgment  forthwith?  Nothing,  in  my  opinion;  and 
therefore  it  seems  to  me,  that  under  the  act  3  Geo.  4,  c. 
39,  this  is  a  proceeding  which  must  be  considered  as  frau- 
dulent and  void.  But  assuming  it  not  to  be  a  case  within 
the  very  words  of  that  act,  still  as  this  machinery  has  been 
resorted  to  for  the  purpose  of  evading  its  provisions,  I 
think  the  Court  is  bound  to  set  aside  the  execution  which 
has  been  taken  out  upon  the  judgment  entered  up. 

LiTTLEDALE,   J. — I   also    think   that  the   execution 
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ought  to  be  Bet  aside,  and  that  the  Court  would  be  fully        1826. 
warranted  in  doing  so,  under  the  stat.  8&9  Wm.  3,  c.  11,       Hur^t' 
without  regard  to  the  other  objection.    It  appears  from  ^' 

the  aMdavit  in  this  case,  that  the  bond  is  in  the  common 
form,  for  the  payment  of  a  sum  certain,  but  that  by  an 
indenture  of  the  same  date,  it  was  declared  that  the  con* 
dition  of  the  bond  was  for  the  performance  of  an  agree- 
ment. Now,  assuming  that  the  agreement  contained  in 
that  indenture  had  been  mentioned  in  the  condition  of  the 
bond  itself,  it  is  clear  that  the  plaintiff  could  not  have 
proceeded  to  execution  without  assigning  breaches,  and 
executing  a  writ  of  inquiry,  under  the  statute  of  William. 
It  might  be  objected  to  a  proceeding  under  that  act,  that 
the  deed  is  not  connected  with  the  bond,  and  that  the  one 
is  contradictory  of  the  other;  and,  therefore,  to  let  in 
parol  eyidence  to  shew  that  the  condition  of  the  bond  is 
different  from  that  which  the  words  of  it  import,  would  be 
contrary  to  law.  Admitting  that  to  be  so,  still,  by  an  ap- 
plication to  the  equitable  jurisdiction  of  the  Court,  if  the 
Court  saw  that  this  deed  was  created  for  the  purpose  of 
evading  the  statute,  I  apprehend  they  would  have  power 
to  stay  the  execution.  There  is  no  doubt  that  a  court  of 
equity  would  have  set  aside  such  an  exeeution  as  this,  be- 
fore the  statute  of  Wm.  3 ;  but  one  of  the  objects  of  that 
statute  was  to  give  the  courts  of  common  law  the  same 
power  as  a  court  of  equity,  in  affording  relief  to  parties 
against  an  unreasonable  demand  of  the  whole  penalty, 
where  only  small  damages  have  been  sustained.  It  ap- 
pears to  me,  therefore,  that  we  may  so  far  give  effect  to 
the  act,  as  to  defeat  this  proceeding,  which  has  clearly 
been  resorted  to  for  the  purpose  of  evading  its  provi- 
sions. If  this  case  does  not  fall  within  the  words  of  the 
statute  of  William,  still  it  is  an  evasion  of  it,  and  the 
Conrt  has  power  to  set  aside  the  execution  on  that  ground. 

Rule  absolute. 
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5th  JuM.         The  Mayor  and  Corporation  of  Bristol  «.  Visgeb. 

In  an  action  1  HIS  was  an  action  for  tolls  due  from  the  defendant  tt 
for  tolls  due  ^^  plaintiffs,  in  respect  of  divers  goods,  wares,  and  mer- 
tion,  the  de-  chandise  brought  into  the  city  of  Bristol.  The  defendant 
h^acquTred  ^^  obtained  a  rule,  upon  the  ordinary  affidavit,  for  leave 
the  character  as  a  freeman  of  the  city  of  Bristol,  to  inspect  such  of  the 
after^thTcaus^  corporation  books  as  had  reference  to  the  subject  of  this 
of  action  action. 

arose,  out 
before  trial, 

?Mi^t2*  ^       ^'  ^-  Taunton,  on  a  former  day,  obtained  a  rule  nisi  to 

corporation  discharge  the  rule  above-mentioned,  on  the  ground  that 

imiststi^be  ^^^  defendant,  being  a  stranger  to  the  corporation  at 

considered  as  ^e  time  the  demand  for  the  tolls  was  incurred,  had  no 

a  foreigner  .  .  .  ,  ..        i      i         #«• 

Guoad  this  ac-  nght  to  inspect  the  corporation  books*    The  action  was 
^^°'  brought  for  tolls  due  and  payable  in  respect  of  goods, 

wares,  and  merchandise  brought  into  Bristol,  before  the 
16th  July,  1825,  on  which  day,  and  not  previously,  the 
defendant  was  admitted  a  burgess  of  Bristol. 

Tindal  and  Bompas  now  shewed  cause,  and  contended, 
that,  as  the  defendant  was  actually  an  admitted  freeman 
at  the  time  the  original  application  was  made,  he  was  en- 
titled to  retain  the  rule  for  inspecting  the  corporation 
books,  although  the  cause  of  action  arose  before  his  ad- 
mission. They  cited  Rex  v.  The  Fraternity  of  Hostmen 
in  Newcastle  upon  Tyne^a),  and  The  Mai^or  of  Southamp^ 
ion  V.  Graves  (6). 

W.  E.  Taunton,  contr4,  was  stopped  by  the  Court. 

Abbott,  C.  J. — ^The  question  is,  whether  by  the  circum- 
stance of  this  defendant  having  acquired  a  corporate  cba'- 
racter  after  the  period  of  time  to  which  this  action  relates, 
he.  is  now  entitled  to  inspect  the  corporate  books,  which, 

(fl)  2  Stra.  1233.  (b)  8  T.  R.  590. 
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unless  he  had  acquired  the  character  of  a  corporator,  he 
would  have  had  no  right  to  do.  We  are  all  of  opinion,  that 
as  far  as  regards  this  action,  and  the  subject  of  it,  the 
defendant  must  be  considered  as  a  stranger  to  the  cor- 
poration, and  has  no  right  to  inspect  its  books.  The  rule, 
therefore,  for  setting  aside  the  original  rule  must  be  made 
absolute. 

Rule  absolute. 


Mayor,  &c. 
of  Bristol 

V, 
ViSGER. 


DouoAN  v.  BoLLAND  and  others,  assignees  of  Marsh       iLf_j_ 

and  others,  bankrupts.  sth  June. 

JjEBT.     Plea,  nil  debet,  and  issue  thereon.  At  the  trial      If  under  the 
before  Abbott,  C.  J.,  at  the  Middlesex  sittings  in  last  Tri-  f^^^^^ 
nitu  term,  a  verdict  was  found  for  the  plaintiff,  damages  57  Geo.  3,  c. 

oo    ■  51 

1999/.  lis,  6d.,  subject  to  the  opinion  of  the  Court  upon  bankers  re- 

the  following  case.  cei^«  money 

on  account  of 

The  Local  Paving  Act,  50  Geo.  3,  c.  147,   appoints  the  commis- 
commissioners  for  forming,  paving,  and  otherwise  improv-  ?!^*^g 
ing  certain  streets  and  other  public  passages  and  places  in  bankrupts 
the  parish  of  St,  Pancras,  Middlesex,  which  are  or  shall  ^on^hi  their 
be  made  on  ground  belonging  to  Joseph  Lucas,  Esq.    The  hands,  their 
plaintiff   was  clerk   to  the  commissioners   appointed  to  Uab^to  refund 
carry  that  act  into  execution.    The  defendants  were  the  *^®  ^^       , 

m^      »      o  n         1  1   aroount:  and 

assignees   of  Messrs.   Marsh,   Stracey,  Fauntleroy,  and  this  extends  to 
Graham,  bankrupts,  under  separate  commissions.      The  ^^^cheouer 
action  was  brought  to  recover  the  sum  1999/.  lis.  5d,,  re-  bills  belong- 
ceived  by  the  bankrupts  to  the  use  of  the  commissioners,  commission- 
The  third  section  of  the  act  enacts^  that  the  commis-  e»»  ^^^  ^^^ 
sioners^  or  any  five  of  them,  shall  put  the  act  in  ezecu-  en. 
tion.    The  eleventh  section  enacts,  that  the  commissioners 
shall,  by  writing  under  their  hands,  appoint  a  treasurer, 
clerk,  and  surveyor.    The  sixty-fourth  section  directs,  that 
the  commissioners  may  sue  in  the  name  of  their  clerk. 
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1836.  The  fifty-first  section  of  the  General  Pablic  A«t,  67  Ge^: 

^^^]j^  3^  c.  29,  gives  a  preference  to  the  commissioners  of  paying 

V.  before  aU  other  creditors  in  the  event  of  bankruptcy  of  the 

Lf^MD.  if^i^iif^f  Q|.  oiji^  persons  therein  mentioned: — (See  the 

section  set  out  at  length  in  the  case  otFrosi  v.Bollani{a). 
On  the  20th  of  Jtme,  1810,  at  a  meeting  of  the  comttis- 
sioners  under  the  said  first  mentioned  act,  certain  proceed- 
ings took  place,  of  which  the  following  is  a  copy,  as  en- 
tered in  the  book  of  the  commissioners  kept  in  pursuance 
of  the  act : — **  At  a  meeting  of  the  commissioners  held  at 
the  Boot  public-house,  on  the  estate,  on  Wednesday,  the 
20th  day  of  June,  present,  (here  the  names  of  fourteen 
commissioners  were  inserted,  and  a  copy  of  the  notice  of 
the  meeting) ;  Resolved,  that  Mr.  Fauntleroy  be  appointed 
treasurer  to  the  commission.''  Then  followed  other  reso- 
lutions, and  the  entry  concluded  thus : — **  Resolved,  that 
this  meeting  do  adjourn  till  Wednesday^  the  18th  day  of 
July,  at  two  o'clock  precisely.  ^Signed),  James  Burton  J' 
The  said  Henry  Fauntleroy,  from  the  20th  of  June,  1810, 
until  his  bankruptcy,  was,  and  continued  to  be,  a  partner  in 
the  late  banking-house  of  Messrs.  Marsh  &  Co.,  consisting 
of  the  said  Marsh,  Stracey,  Fauntleroy^  and  the  other  per- 
sons hereinafter  mentioned.  The  said  commissioners  under 
the  Local  Paving  Act  also,  as  such  commissioners,  employ- 
ed Messrs*  Marsh  &  Co.  as  the  bankers  of  the  said  com- 
missioners, as  such  commissioners,  and  a  pass-book  was 
kept,  debiting  Marshy  Sibbald,  Stracey,  Fauntleroy ^  and 
Stewart,  to  the  commissioners  for  paving  the  estate  of 
Joseph  Lucas,  Esq.,  which  pass-book  was  headed  or  enti- 
tled thus : 

Dra.  Cn. 

Mtarth,  Sibhald,  Stracey,  Fauatle'     The  commissionen  for  paving  the 
roy,  and  Stewart,  estate  of  Joseph  Lucas,  Esq. 

Stewart  retired  from  thepartnership[in  the  year  1814,  and 
Sibbald  died  in  the  month  of  September,  1S19.  Graham 
became  a  partner  with  the  survivors  on  the  Ist  of  May, 
1814,  and  Marshy  Stracey,  Fauntleroy,  and  Graham  con- 

(«)  Ante,  384. 


TRINITY    TERM,    SEVENTH    GEO.    IV.  437 

tinued  from  that  time  to  be  employed  as  the  bankers  of  ^836. 
the  cemmissioners  until  the  time  of  their  bankruptcy ;  and 
they^  as.sach  bankers,  on  the  24th  otJune,  1824,  received 
Exchequer  bills  of  and  belonging  to  the  commissioners, 
and  for  and  on  their  account  as  such  commissioners^ 
amounting  in  value  to  the  sum  of  1760/.  17«.  2d.,  and  a 
derk  of  the  bankers  delivered  to  the  commissioners  a 
receipt,  as  follows : — 

•'  No.  6,  BemerS'Street,  4th  June,  1824. 

Received  on  account  of  the  Lucas  Paving,  seventeen 
hundred  pounds,  in  Exchequer  bills. 

For  Messrs.  Marsh,  Stracey,  Fauntleroy,  and  Graham, 
1700/.  Os.  Odf.  Joseph  Golightly.'* 

Marsh,  Stracey,  FauntUroy,  and  Graham,  as  auch 
bankers  of  the  commiBsioners,  afterwards,  and  brfore  they 
became  bankrupts  as  hereinafter  mentioned,  received  the 
proceeds  of  the  said  Exchequer  bills,  amounting  to  1750/* 
17«.  2</.»  which  sum,  on  the  13th  of  September,  1824,  be- 
ing the  time  of  the  bankruptcy  of  Marsh  8&  Co.,  remained 
in  their  hands,  together  with  the  further  sum  of  248/.  14«. 
Zd.,  the  balance  of  the  account  in  favour  of  the  said  com- 
miasioners,  and  which  sum  of  248/.  14<.  Zd.,  was  collected 
and  received  by  virtue  of  rates  and  assessments  made 
under  and  by  virtue  of  the  said  first  mentioned  act.  On 
the  l€th  of  September,  1824,  a  commission  of  bank- 
rupt duly  issued  against  Marsh,  Stracey,  and  Graham; 
and  on  the  29th  of  October,  1824,  another  commission 
duly  issued  against  Fauntleroy,  and  the  defendants  were 
duly  appointed  and  became  assignees  under  both  commis- 
sions. The  defendants,  as  such  assignees,  jointly,  as  well 
as  separately,  have  received,  and  are  possessed  of,  fnmi 
and  out  of  the  joint  estate,  and  also  out  of  the  respective 
estates  of  Marsh,  Stracey,  Fauntleroy,  and  Graham,  more 
money  than  wiU  be  sufficient  to  pay  and  satisfy  to  the 
commissioners  and  the  plaintiff  the  sums  of  1760/.  17«.2J., 
and  248/.  14f .  M.    On  the  25th  of  January,  1826,  the 
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commissioners  by  their  then  and  present  clerks  the  plain- 
tiff, did  in  writing  demand,  by  and  on  the  behalf  of  the 
commissioners,  of  and  from  the  defendants,  as  such  as- 
signees as  aforesaid,  the  payment  of  the  said  sums  of 
1750/.  178.  2d.,  and  248/.  145.  3d, ;  and  after  ten  days, 
had  expired  from  the  time  of  such  demand,  this  action 
was  commenced. 


Chitty,  for  the  plaintiff,  was  stopped  by  the  Court,  who 
called  upon 

F.  Pollock,  contr^.    This  case  is  distinguishable  from 
the  former  case  of   Frost  y.  Bolland,  in  two  respects. 
First,  the  eleventh  section  of  the  local  act  in  this  case,  the 
60  Geo.  3,  c.  147,  expressly  requires,  that  the  commis- 
sioners shall  appoinj:  the  treasurer  ''by  writing  under  their 
hands.''    Now  the  appointment  of  Fauntleroy  as  treasurer, 
was  not  signed  by  the  conmiissioners,  therefore  it  was  not 
a  valid  appointment;  and  the  bankrupts,  as  a  firm,  could 
not  possibly  be  considered  as  the  treasurers  or  bankers  of 
the  commissioners,  for  of  them  there  was  no  appointment 
at  all.     Second,  the  plaintiff,  at  all  [events  could  not  re- 
cover the  amount  of  'the  Exchequer  bills ;  for,  in  the  first 
place,  there  was  nothing  to  shew  that  the  money  to  which 
they  amounted  was  the  produce  of  rates  and  assessments 
made  under  the  act ;  and,  in  the  second  place,  the  pro- 
ceeds of  them  could  not  be  regarded  as  money  received  on 
account  of  the  commissioners.    The  plaintiff  might  have 
maintained  an  action  of  trover,  for  the  Exchequer  bills 
themselves,  and  he  might  have  proceeded  criminally  for 
their  misappropriation ;  but  he  could  not  treat  their  sup- 
posed value  as  money  in  the  hands  of  the  bankrupts,  and 
sue  for  it  in  this  form  of  action. 


Chitty,  in  reply.  It  was  not  necessary  to  shew  any  ap- 
pointment of  the  bankrupts  as  treasurers  at  all.  There 
was  a  regular  course  of  dealing  between  the  commissioners 
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as  such,  and  the  defeodants,  as  their  bankers,  in  the  fegu-        ^^26. 
lar  way  of  business,  as  betwem  bankers  and  customers ;      douoan 
and  that  was  quite  enough  to  bring  the  case  within  s.  51,  v* 

of  the  general  public  act,  which  gives  a  preference  to  the 
commissioners  before  all  other  creditors,  in  the  event  of 
the  bankruptcy  of  the  treasurer,  or  other  persons  therein 
mentioned.  With  respect  to  the  exchequer  bills,  as  they 
themselves  were  received  by  the  bankrupts  on  account  of 
the  commissioners,  the  proceeds  of  them,  when  sold  by 
the  bankrupts,  and  received  by  them,  were  clearly  money 
had  and  received  by  them,  to  the  use  of  the  commissioners. 

Hie  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  for  consideration.  Judgment  was  now 
delivered  by 

Abbott,  C.  J. — This  case  came  before  us  upon  a  special 
case.  It  is  not  necessary  to  advert  to  its  circumstances 
with  any  degree  of  nicety.  The  bankrupts  had  been 
bankers  to  the  paving  commissioners.  They  had  not  been 
appointed  in  writing,  nor  was  there  any  other  evidence  of 
their  appointment,  except  that  they  had  been  employed 
as  banker^  in  the  ordinary  way  in  which  private  indi- 
viduals employ  a  banker.  The  only  question  was,  whether 
the  house  of  Messrs.  Marsh  and  Co.  were  persons  within 
the  meaning  either  of  the  local  act,  60  Geo.  3,  c.  147,  or 
the  general  act,  67  Geo*  3,  c.  29,  receiving  money  on 
account  of  the  commissioners.  On  a  former  occasion,  in 
the  course  of  the  present  term  (a),  in  an  action  aigainst 
these  same  defendants,  the  Court  intimated  its  opinion 
that  the  parties  were  at  liberty  to  act  under  the  provisions 
of  either  of  these  statutes,  according  as  they  might  think 
fit.  It  appeared,  in  this  case,  that  prior  to  the  67  Geo. 
3,  c.  29,  Mr.  Faunikroy  alone  had  been  appointed  trea- 
surer, at  a  meeting  of  the  trustees,  but  the  appointment 
was  not  signed  by  any  of  the  trustees  except  the  chairman. 

(a)  Frost  y.  BoUand^  ante,  384. 
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Under  the  67  Geo.  3,  the  appointment  of  treasnrer  is  not 
reqtiired  to  be  in  ^ting,  and  it  does  not  seem  that  the 
appointment  of  Mr.  Fauntleroy,  as  treasurer,  is  at  all  ma- 
terial inthid  case,  for  he  never  acted  as  such,  at  least  not 
for  a  considerable  period  df  time  prior  to  that  when  this 
transaction  arose.  There  does  not  happen  to  be  any  men- 
tion made  of  bankers  in  the  local  act ;  and;  therefore,  lire 
question  arkes,  whether  the  banlrtipts  are  persons  witiiin 
the  meaning  of  the  general  act,  67  Geo.  3.  Now  it  ap- 
^pearsi  l^  sec.  47  of  that  act,  which,  I  believe,  was  not 
adverted  to  in  the  argument,  that  the  legidature  supposed 
the  possibility,  that  money  raised  from  the  rates,  might 
be  paid  into  the  hands  of  some  person  who  was  not  the 
treasurer ;  for  there  is  a  provision  there,  that  the  collectors 
of  the  rates,  shall  weekly,  and  every  week,  pay  to  the 
treasurer  appointed  by  the  commissioners,  or  to  such  per- 
son  Of  persons  as  they  shall  direct,  all  soma  of  money  by 
each  of  tiiem  respectively  collected,  Ac  That  section, 
therefore,  shews,  that  the  legislature  contemplated  >  that 
there  might  be  persons  into  whose  hands  the  money  woukl 
be  paid,  other  than  the  treasurer;  and  as  already  inti- 
mated, the  fact  is,  that  the  monies,  in  this  case,  were  paid 
into  the  hands  of  Marsh  and  Oo.,  in  the.  ordinary  way. 
The  67  Geo.  3,  speaks  of  treasurer,  officers,  and  persons 
appointed,  and  gives  the  commissioners  power  to  appoint 
such  treasurer  and  other  officers  and  persons,  as  they  may 
think  requisite  and  7iroper>  without  requiring  the  ap- 
pointment to  be  in  writing.  Then  comes  the  61st  section, 
which  is  the  important  one  upon  which  this  qoestbn 
arises,  and  that  section  enacts,  "  that  incase  any  treasurer 
or  collector,  officer,  or  other  person,  appointed  by  the 
commissioners,  for  the  collection  and  receipt  of  m<mies, 
to  be  collected  and  received  by  virtue  of  any  rates,  &c., 
shall  happen  to  die  or  become  bankrupt,  before  he  or  they 
shall  have  fully  paid  and  satisfied  all  monies  received  by 
him  or  them,  for  or  in  respect  of  any  such  rates  or  assess- 
ments, or  for  or  on  account  of  the  commissioners  or  trus- 
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tees,  or  other  persons,  by  whom  he  or  they  shall  have 
been  appointed ;  then,  and  in  every  such  case,  if  such 
tieasurer,  collector,  officer,  or  other  person  shall  die,  the 
execntors,  &c.,  or  if  he  shall  become  bankrupt,  the  assig* 
sees  shall,  out  of  his  estate  and  effects,  pay  to  the  said 
commissioness,  or  trustees,  or  to  such  other  person  as  they 
shall  direct  to  receive  the  save,  all  such  sum  and  sums  of 
money  as  shall  have  been  collected  or  received  by  such 
treasurer,  collector,  officer,  or  other  person  appointed  by 
the  said  commissioners,  or  trustees,  and  which  shall  be 
due  and  owing  from  him  to  the  said  commissioners  or 
trustees,  or  other  persons  as  aforesaid,  by  whom  he  or  they 
shall  have  been  so  appointed,"  &c.  First,  it  was  con- 
tended, that  the  bankrupts  could  not  be  considered  as 
persons  appointed  by  the  commissioners.  But  we  are  of 
opinion,  that  inasmuch  as  they  were  employed  for  a  long 
period  of  time,  by  the  commissioners,  since  the  passing  of 
this  act  of  the  67  Geo.  3,  (which  does  not  require  any 
appointment  in  writing),  such  employment  must  be  con- 
sidered as  equivalent  to  an  appointment ;  and  therefore, 
that  there  is.  no  foundation  for  the  objection  taken  in  that 
respecL  The  second  point  made  was,  whether  the  two 
sums  of  money  mentioned  in  the  case,  one  of  1 750/.  175. 2d., 
and  the  other  of  248/.  14s.  Zd.,  were  monies  within  the 
meaning  of  this  act  of  parliament.  Now^  in  this  case,  I 
may  again  advert  to  what  fell  from  the  Court  in  a  former 
case.  Upon  reading  the  61st  section,  we  think  it  is  not 
confined  to  money  received  by  virtue  of  rates  or  assess- 
ments, but  that  it  extends  to  all  monies  received  ybr  or  on 
account  of  the  commissioners  or  trustees,  although  not  by 
virtue  of  rates  and  assessments.  The  fact  is,  that  the 
smaller  sum  had  been  received  in  respect  of  the  rates,  and 
therefore,  there  can  be  no  question  as  to  that.  With  re- 
spect to  the  larger  sum,  it  appears,  that  on  the  4th  June^ 
1824,  Marsh  and  Co.  received  exchequer  bills  belonging 
to  the  commissioners,  and  for  and  on  their  account,  in 
value  to  the  amount  of  1700/.;  and  it  further  appears, 
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that  those  exchequer  bills  were  sold  by  Marsh  and  Co. 
before  their  bankruptcy,  and  that  the  produce,  amounting 
to  1760/.  17s.  2d.,  remained  in  their  hands  at  the  time  of 
their  bankruptcy.  When,  therefore,  they  had  sold  the 
exchequer  bills,  the  money  received  for  them  must  be 
considered  aa  received  for  the  owners  of  the  bills^  who 
were  the  commissioners,  and  consequently  must  be  treated 
as  their  property.  We  are,  therefore,  of  opinion,  that 
upon  the  construction  to  be  given  to  the  61st  section,  the 
plaiBtiiSs  are  entitled  to  judgment  for  both  sums. 


Postea  to  the  Plaintiffiu 


5M  J^!  Wabmoll  and  another  v.  F.  Young,  Esq. 

Where  in      V^  ASE  against  the  late  Sheriffs  of  tlie  county  of  Surrey j 
an  action  for  a  fQ|.  ^  fj^jge  return  of  nulla  bona  to  a  writ  of  fieri  facias,  in- 

faue  return  to  .      ^  . 

a^./a.,  the  dorsed  to  levy,  at  the  suit  of  the  plaintiffs,  203/.  on  the 

^wm>tTn^  goods  and  chattels  of  one  Robert  Gooch.     Plea,  the  ge- 

demnified)  neral  issue.    At  the  trial,  before  Abbott,  C.  J.,  at  the 

Sie  goods  of  Sittings  in  London,  after  last  Michaelmas  term,  it  appeared 

the  debtor  in  evidence,  that  on  the  17th  December,  1824,  the  defend- 

were  absorbed  ,      /.    /.  i  i      i.  •^       i  .    ^ 

by  a  prior  ex-  ant  executed  a  fi.  fa.  upon  the  goods  of  Gooch,  on  a  judg- 

Held^lhaTthe  ^^^^  *^  ^^  ^^^^  ^^  ^^^  Knight,  to  whom  Gooch  had  given 
plaintiff  mi^t  a  warrant  of  attorney,  and  that  the  net  proceeds  of  that 
toshew  that^^  execution  was  68/.  9s.  6rf.  On  the  20th  of  the  same 
the  prior  exe-  month  of  December,  another  writ  of  fi.  fa.  was  delivered 
concocted  in  to  the  defendant,  indorsed  to  levy  203/.  on  the  goods  of 
fraud,  It  ap-  Gooch,  at  the  suit  of  the  plaintiffs,  upon  a  judgment  ob- 
the  sheriff  had  tained  by  them  in  the  previous  Michaelmas  term.  To  this 
f^tfJ^iJ^AL  last  writ  the  defendant  returned  nulla  bona,  and  it  was 

money,  in  ae-  ' 

fiance  of  no-     proved  in  evidence  as  a  fact,  that  all  the  effects  of  Gooch 

tice  to  retain 

the  proceeds  in  his  hands  until  the  first  execution  was  set  aside ;  and,  consequently,  that 

the  sheriff  was  liable  for  his  misconduct,  in  lending  himself  to  the  other  party. 
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had  been  absorbed  by  the  execution  at  the  suit  of  Knight*        1826. 
On  the  29th  December,  the  plaintiffs  caused  the  defend-     wabmoix 
ant  to  be  served  with  a  notice  to  retain  in  his  hands  the  «• 

amount  of  the  levy  under  the  first  writ;  and  he  was  ^^"°' 
thereby  apprised  that  they  intended  to  apply  to  the  Court 
to  set  aside  the  judgment  and  execution  at  the  suit  of 
Knight,  on  the  ground  of  fraud.  On  the  first  day  of 
Hilary  term,  1826,  the  defendant  was  served  with  a  rule 
to  return  the  writ  in  the  cause  of  Knighi  v.  Giioch.  No 
notice  of  this  rule  was  given  by  him  to  the  plaintiflb,  and 
on  the  3 1st  oi  January  the  defendant,  by  the  hands  of  his 
officer,  paid  over  to  Knight  the  net  proceeds  of  the  execur 
tion  at  his  suit.  No  steps  had,  in  the  mean  time,  been 
taken  by  the  plaintiffs  to  set  aside  the  proceedings  at  the 
suit  of  Knight.  It  was  objected,  on  the  part  of  the  de- 
fendant, that,  as  he  had  levied  the  whole  of  the  goods 
nnder  this  latter  execution,  he  was  not  liable  to  this  ac- 
tion, having  received  no  indemnity  from  the  plaintiffs. 
The  plaintiffs  then  proposed  to  shew  that  the  judgment 
obtained  by  Knight  was  fraudulent  and  void,  inastpuch  as 
the  warrant  of  attorney  by  virtue  of  which  it  had  been 
entered  up,  was  given  for  the  express  purpose  of  defeating 
the  plaintiffs'  execution.  The  learned  Judge  was  at  first 
inclined  to  think  that  such  evidence  was  inadmissible, 
under  the  circumstances  of  the  case,  the  sheriff  not  having 
been  indemnified ;  but,  on  the  authority  of  Kempland  v^ 
M'Cauleyia),  he  received  the  evidence,  and  upon  the 
facts  proved,  he  left  it  to  the  jury  to  say,  whether  the 
judgment  and  execution  at  the. suit  of  Gooch,  was  founded 
in  fraud,  in  order  to  defeat  the  plaintiffs'  execution ;  for  if  it 
was,  then  the  plaintiffs  would  be  entitled  to  recover ;  if  not^ 
the  verdict  ought  to  be  for  the  defendant  The  jury  found 
for  the  plaintifis,  damages  68/^  9$.  6d.»  being  the  amount 
of  the  net  proceeds  of  the  execution  at  the  suit  of  Knighi, 
with  liberty,  however,  to  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 

(a)  Peakf,  N.  P.  G.  65. 
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1826.        evidence  received  to  invalidate  the  judgment  at  the  suit  of 

Waruoll     Knight  yf2M  inadmissible.    Accordingly^  a  rale  nisi  for 

^*  this  purpose  was  granted  in-  Hilary  term  last,  and  the 

case  of  Tyler  v.  The  Duke  of  Leededay,  was  cited.  Ajgd&aif 

that  rule, 

Gumey  (with  whom  v^as  Campbell)^  now  shew^  cause* 
The  evidence  of  fraud  in  the  first  execution  was  admissible 
in  this  action,  although  the  defendant  was  not  indem- 
nified. The  defendant,  by  his  conduct  in  thistransactimi 
has  made  himself  liable  to  the  plaintiflfii  for  a  fiilse  return 
to  the  virrit,  inasmuch  as  he  has  ietit  himself  to  tiie  'pnt^ 
poses  of  Knighi,  which  he^  as  a  public  6fficer,  had  no 
right  to  do.  The  defendant  received  notice  on  the  29th 
Det^mber,  to  retain  the  amount  of  the  levy  in  liis  hands, 
being  at  the  same  time  distinctly  apprised  that  the  plain- 
tiffs intended  to  move  to  set  aside  Knight'^  judgment  itnd 
execution,  on  the  ground  of  fraud.  If,  in  defiance  of  such 
a  notice,  he  thought  proper  to  pay  over  the  money  to 
Kfdght,  then  the  plaiiitifis  are  entitled,  in  this  form  of 
action,  to  go  into  the  consideration  of  the  judgment  and 
execution  at  the  suit  of  Knight.  The  case  of  T^ler  v« 
The  Duke  of  Leeds,  cited  in  support  of  this  motion,  is'  aii 
andiority  in  favotir  of  the  plaintifis ;  for  there,  dthough  Lord 
Ellenborough  would  not  allow  the  defendants  to  go  into  a 
wide  field  of  evidence,  to  shew  that  the  transaction  between 
the  then  plaintiff  and  his  debtor  was  frauduietit,  yet  he 
would  hare  received  direct  evidencCi  shewing  delur  and 
palpable  fraud  in  the  judgments  Here  it  was  shewn  that 
Ui6  transaction  between  Knight  Bxtd  Gooch  vras  a  complete 
iVaud,  and  concocted  for  the  express  purpose  of  defeating 
the  execution  at  the  suit  of  the  present  plaintifib.  But^ 
assuming  it  to  be  doubtful  whether  the  plaintifis,  in  this 
form  of  action,  could  try  the  validity  of  the  prior  execu'^ 
tioQ,  yet,  as  the  defendant  has  lent  himself  to  Knighi^ 
aller  notice,  he  stands  in  Knight*^  shoes,  aiid  mttst  stand 

(fl)  H  Stark.  N.  P.  C.  «18. 
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or  fall  by  the  coiuequeiices  of  paying  over  the  money  to  a        ^836. 
person  whom  he  is  told  has  no  title  to  receive  it 

MarryM  and  Comtyn^  covitrii*  In  an  action  against 
the  sheriff,  for  a  fake  return,  it  is  a  suflbcient  answer  for 
him  to  shew  that  the  goods  of  the  debtor  have  been  ab- 
sorbed by  n  prior  eKecntion,  and  it  is  not  competent  tot  the 
plamtift  to.  go  into  evidenee  voipeaching  the  validity  of 
that  execntien,  unless  the  sheriff  is  indemnified.  The 
sheriff  isithe  officer  oC  Uie.C^urt^  and  he  is  bound»  at  his 
peril,  to  eaoBCute  its  peaeess..  HelinpiiMi  nothing  of  the 
fenndatkn  of  the  writs  whidi  he  is  called  upon  to  exe* 
CQte^  nor  is  he  privy  to  the.  .pri>oeedingp  of  either  party. 
Bat  then>  it  ts  said,  that,in;this  instant  the  sheriff  has 
lent  himself  to  Ktrigkt,  by  handing. over  the  proceeds  of 
the  levy,  after  notice  that  the  validity  of  his  execution  is 
disputed.  This*  howevM»  is  not  so;  for  the  sheriff  did 
ev^  thing  miiich  he  was  bound  to  do  under  the  circum- 
Hlanee^  The  notice  to  netain  the  proceeds  is  served  upon 
him  on  the  28th  Dectmber,  with  an  iQtimation  that  an 
application  vrill  be  made  to  aet  aside  Kmght*B  Judgment 
and  execution*  He  does  retain  as  long  as  he  can,  without 
subjecting  himsdtf  to  an  attachflAent ;  and  it  is  only  at  the 
last  moment  that  he  pays  over  the  amount  of  the  levy  to 
Knigk^  wbicU  he  was  bound  to  do.  In  the  mean  time,  no 
steps. are.  taken  by  the  plaintiffs  to  set  aside  Knight^ 
judgment  and  execution.  The  whole  of  Hilary  term  is 
suffered  to  dapse,  witliout  any  proceedings  for  that  pur- 
pose being  taken ;  and  it  is  not  until  the  sheriff  is  oom- 
pelled,  by  the.  fear  of  an  attachment,  that  he  pays  over  the 
money.  Surely^  under  such'  circumstances,,  the  sheriff 
had  no  other  course  to  pursue.  No  fraud  or  connivance 
is  attributable  to  him ;  and,  thefefore,  it  is  extremely  hard 
upon  the  sheriff^  stsnding  thus,  between  t<wo  fires,  to  be 
subjected  to  the  expense  of  trying  a  question  in  which  he 
has  no  interest,  and  rendered  liaUe  for  the  consequences 
of  a  supposed  fr^ud,  to  which  he  has  be^n  in  no  way 
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privy.    The  defendant  was  not  bound  to  take  any  notice 
Warmoll     ^^  ^^®  information  given  him    by  the  plainti£by    that 
*•  jKntgA^'s  judgpient  was  fraudulent.    He,  as  the  officer  of 

the  law,  was  bound  to  do  his  duty ;  and  if  the  plaintiffs 
wished  to  try  the  question  of  fraud,  they  ought  to  have 
given  the  defendant  an  indemnity.  In  the  case  of  Kenq^  t. 
M'Caukif,  the  sheriff  was  merely  a  nominal  party  to  the 
suit,  the  real  defendant  being  another  creditor.  The  only 
case  in  which  this  question,  as  to  the  right  of  giving  such 
matter  in  evidence,  seems  to  have  directly  arisen,  is  Tyler  v. 
The  Duke  of  Leeds.  That  was  an  action  against  the  defend- 
ant, as  lord  of  the  manor  of  Wakefield,  for  a  felse  return 
of  nulla  bona  to  a  mandate  from  the  sheriff  of  York,  upon 
a  writ  of  fieri  facias,  to  levy  the  sum  of  411/.  3f*  lid., 
upon  the  goods  of  John  Shaw.  The  bailiff  had  seized 
certain  goods,  by  virtue  of  the  mandate,  as  the  jmat-pro- 
perty  of  Shaw  and  one  Baieman,  of  which  Bateman  was 
in  the  possession.  Bateman  having  claimed  the  whole,  as 
his  separate  property,  the  bailiff  relinquished  the  property, 
on  receiving  an  indenmity-bond  from  Bateman.  On  the 
part  of  the  defendant,  Scarlett  proposed  to  shew,  that  the 
judgment  against  Shaw  arose  out  of  a  fraudulent  con* 
trivance  between  the  plaintiff  and  Shaw  to  defraud  the 
creditors  of  the  latter ;  and  Lord  Ellenborough  said,  **  To 
say  that  the  judgment  is  absolutely  void,  embraces  too 
large  a  scope;  it  would  endanger  all  returns;  if  you  can 
shew  that  it  is  clearly  void  under  the  statute,  I  will  admit 
the  evidence — but  it  must  be  clearly  and  manifestly  so ; 
you  cannot  go  into  all  the  circumstances  between  the  par- 
ties ;  the  indemnity  to  the  defendant  may  turn  out  to  be 
insufficient.  If  you  can  attach  the  judgment  on  any  clear 
and  palpable  ground,  I  will  hear  you.'^  The  evidence 
was,  in  that  case,  therefore  rejected.  In  principle,  as  well 
as  adverting  to  the  particular  circumstances  of  this  case,  it 
would  be  extremely  hard  to  make  the  sheriff,  who  is 
merely  a  ministerial  officer,  a  party  to  a  question  in  which 
he  can  have  no  interest,  especially  in  a  case  in  which  the 
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plainttflb  have  Dot  taken  prompt  steps  to  set  aside  the         1826. 
prior  judgment,  before  they  sought  to  make  the  defendant 
responsible.  v. 

YOUHC. 

Abbott,  C.  J. — ^In  this  case  we  are  not  called  upon  to 
decide  the  general  question,  whether,  in  an  action  of  this 
kind  against  the  sheriff,  it  is  competent  for  the  plaintiff  to 
shew  that  a  judgment  and  execution  under  which  the 
sheriff  had  preyiously  levied  upon  the  goods  of  the  debtor, 
and  paid  the  proceeds  over,  were  fraudulent ;  because,  if 
it  appears  from  the  evidence  that  the  sheriff,  by  himself, 
or  by  his  officer,  whom  he  entrusts  with  the  execution  of 
the  process,  lends  his  aid  to  one  party,  and  withholds  it 
from  another,  the  sheriff  must  stand  or  fall,  by  the  rights 
of  the  party  to  whom  he  thinks  fit  to  shew  favour.    Here 
it  appears,  that  on  the  29th  December  a  notice  was  served, 
at  the  instance  of  the  plaintiils,  on  the  sheriff,  requiring 
him  to  retain  the  unount  of  the  levy ;  and. the  notice  pro- 
ceeded to  inform  him,  that  the  plaintiflb  would  take  mea- 
sures to  set  amde  Knighi*s  judgment.    On  the  23d:  Ja- 
nuary,  the  shoiff  was  ruled  to  return  the  writ.    The  rule 
had  six  days  to  run ;  and  therefore  be  could  not  be  called 
upon,  by  any  course  of  proceeding,  to  pay  over  the  money 
to  KniglU,  until  the  expiration  of  the  sixth  day.    At  the 
end  of  the  six  days,  the  officer,  not  the  sheriff  himsdf  (for 
he  has  never  interfered),  paid  over  the  money  to  Knight^s 
attorney.    It  appears  to  me,  that  it  was  the  duty  of  the 
sheriff,  when  served  with  a  rule  to  return  Knight*B  writ,  to 
inform  the  present  jdaintiffs,  or  their  attorney,  of.  it,  in 
order  that  they  mig^t  then  consider  whether  they.wbuld 
take  steps  promptly  to  set  aside  the  judgment.    If  he  had 
informed  them  of  that,  and  they  had  taken  no  steps  until 
the  expiration  of  the  rule  to  return  the  writ,  there  would 
have  been  strong  grounds  for  saying  that  the  sheriff  was 
bound  to  execute  the  process  coming  into  his  hands,  at 
the  suit  of  Knight,  and  to.  pay  over  the  money.    Not 
having  so  done,  the  sheriff  appears  to  me  to  have  lent 
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1826.  himself  to  Knight,  and  having  done  so,  he  must  sttfid  or 
fall  by  the  rights  of  Knight ;  and  Kn^ht  had  no  right, 
because  his  judgment  was  most  evidently  fraudulent. 


Warholl 


v. 

YOONO. 


Bayli^t,  J.-^I  think  the  evidence  was  propedy  re- 
ceived, and  that  the  verdict  is  right.  The  evidence  was 
admissible,  not  so  much  for  the  purpose  of  shewing  that 
the  judgment  under  which  the  fiist  exectttion  was  sued 
out  was  void»  but  as  shewing  that  the  sheriff  was  not 
acting  honestly  and  bonll  fide  in  the  transaction ;  and  1 
trust  that  the  verdict  in  this  :partioniar  case^  and  the  ad* 
missioB  of  the  evidence  objected  to,  will  have  the  effect  of 
making  tiheriffs  act  honestly  and  boa&  fide  in  the  exeou4 
tion  of  process.  Here  was  a  fmudulent  judgment  and 
execution^  and  afterwards  an  honest  jedgment  and  exfrr 
cution.  The  sheriff  was  not  bound  to  try  the  question  of 
fraud,  or  to  decide  which  of  the  two  parties  was  entitled 
to  a  preference.  It  was  not  for  him  to  determine  eidier  of 
those  questions.  Therefore,  when  he  had  received  a  notice 
ftom  the  cveditors  who  sued  out  the  second  fieri  facias; 
that  the  first  was  questionable,  and  was  intended  to  be 
disputed,  the  sheriff  diould  have  stood  indifferent  between 
the  two  parties,  and  ought  not  to  have  lent  .himself  either 
to  the  one  or  to -the  other.  He  certainly  was  not.  bound  to 
incur  any  expense,  and  if  he  had  apphed  to  the  Court  to 
be  relieved  from  returning  the  writ  until  the  pasties  settled 
the  question  between  them,  probably  he  would  have  been 
relieved;  but  'having  received  notice  from  the  present 
plaintifis,  that  the  prior  execution  was  fraudulent,  be 
might,  without  any  expense  to  himself,  have  sent  a  mea^ 
sage,  or  written  a  note  to  the  plaintifis'  attomies,  inform^ 
ing  them  that  he  had  been  served  with  a  rule  to  return 
the  writ,  which  rule  expired  on  the  31st  January,  and 
unless  they  took  some  steps  in  the  mean  time  to  prevent 
it,  he  should  be  forced,  by  the  rule  of  Court,  to  pay  over 
the  money  to  Knight,  the  plaintiff  in  the  first  execution. 
That  course,  however,  he.did  not  think  proper  to  adopt; 
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and,  instead  of  it,  his  officer  too  readily  lent  himself  to         i826. 
Knight,  in  order  to  give  him  the  preference.     I  am,  there- 


Warmoll 


Youac. 


fore,  of  opinion,  that  in  this  case  the  sheriff  became  liable  v. 

bj  the  act  of  his  officer. 

HoLROYD,  J. — I  am  of  the  same  opinion.  It  is  said 
that  the  sheriff  is  bound  to  obey  the  process  of  the  Coart. 
No  donbt  he  is ;  and  if  he  had  obeyed  it  honestly  and 
bonft  fide  in  this  case,  I  should  have  thought  this  action 
not  maintainable.  By  the  writ  of  fi.  fa.,  the  sheriff  was 
not  commanded  to  levy  the  money  and  pay  it  orer  to  the 
phdntfff  in  the eause,  but  toleYy and  return  the  proceeds 
into  Court  at  the  return  of  the  writ,  in  order  that  it  might 
be  paid  over  to  the  plaintiff  in  satisfaction  for  his  da- 
mages. -Writs '  of  execution,  as  well  as  other  process, 
issue  at  the  peril  of  the  parties  who  sue  them  out ;  and 
therefore,  when  a  sheriff  levys  under  an  execution,  he  is 
bound  to  retain  the  money  in  his  hands,  in  order  to  allow 
other  parties  interested  an  opportunity  of  applying  to  the 
Court  in  case  there  be  any  thing  improper  in  the  execu- 
tion which  has  been  sued  out;  and  if  the  sheriff  were 
not  bound  to  retain  the  money,  it  might  in  many  cases 
be  productive  of  mischievous  consequences.  Here  the 
sheriff,  notwithstanding  the  notice  he  has  reerived,  that 
there  is  something  wrong  in  the  first  execution,  pays  it 
over  to  Knight,  instead  of  informing  the  plaintiffs  that 
he  had  been  ruled  to  return  tlie  writ,  and  giving  them  an 
opportunity  of  contestang  the  validity  of  Knight*s  execu- 
tion. Under  sach  circumstances,  I  think  the  evidence 
objected  to  was  properly  admitted,  with  a  view  of  shew- 
ing the  negligence  of  the  defendant's  conduct,  and  I 
think  that  the  verdict  was  right. 

LiTTEDALE,  J.,  was  of  the  same  opinion. 

Rule  discharged. 
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1836.  fine  was  levied*  A  -verdict  was  tbeo»  uader  the  directions 
of  the  Justioesi  fonod  for  ihe  plaintiff. .  A  bill  of  excep* 
tions  having  been  tendered-  and  sealed,  and  'the  record 
having  been  removed  into  this  Co«rt  by  writ  of  ertor«  two 
grounds  of  error  WBre  assigned  :-*^r8t,that  the  Jnslicea^tn 
giving  their  opinion,  that  die  .fine  was  conclusive  as: a  bar 
to  the  vicar,  were  mistaken  in  point  of  law;,  and  second, 
diat  they  ought  to  have  left  it  to  the  jury  to  find,  whether 
the  person  who  levied  the  fine  had,  at  the  time,  any  estate 
of  freehold,  by  right,  or  by  wrong,  in  the  laad^.  -  Joinder 

•  _ 

in-  error.  .    •  

Parke,  for  the  plaintiff,  in  error*  The  direction  of  the 
Court  below  was  clearly  wrong  in  point  of  4aw^  There 
was  conflicting  evidence  as  to  the  possession  of  the  land, 
and  the  plaintiff  endeavoured  to  turn  the  balance  in  his 
farour  by  proof  of  a  fine  levied.  Now,  that  must  be 
taken  to  have  been  a  fine  levied  without  proclamations, 
because  no  proclamations  were  prored ;  and  ^such  a  fine 
was  Toid,  unless  the  person  who  levied  it  had  an  estsite  of 
freehold.  Therefore,  whether  that  person  had  an  estate  pf 
freehold,  or,  in  other  words,  whether  the  fine  was  vaUd, 
was  a  question  of  fact,  which  ought  to  have  been  left  to 
4he  jury.  For  the  purpose  of  getting  over  this  diffieoUy, 
the  Court  below  did  ask  the  jury,  whether  the  .  lessor 
of  the  plaintiff  had  been  twenty  years  in  possession-; 
and  they  found  that  he  had  :  but  this  Court .  will  give 
.that  finding  no  legal  effM^t.  A  question  so  put  and 
answered  cannot  be  judicially  noticed;  the  jury  are  not 
sworn  to  answer  isolated^  questions,  put  to  them  by  the 
Judge ;  tbey  are  only .  sworn  to  find  a  general  verdict. 
Non  constat  on  what  ground  the  jury  answered  ithis  ques- 
tion as  they  did,  for  they  have  not  found  a  special  verdict, 
and  they  were  not  directed  to  dismiss  from  their  minds  the 
question  respecting  the  fine.  But,  even  if  this  Court 
can  take  notice  of  this  finding,  still  it  does  not  shew  that 
the  plaintiff  is  entitled  to  recover.      The  jury  have  not 
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found  that  tlrare  web  an  adverse,  or  a  oontinuous  poaseso  1826. 
sioa ;  they  hare  not  found  when  the  possession  began,  nor 
when  it  ended ;  they  have  not  found  what  was  the  state  of 
the  ohttich  during  the  time.  Now,  as  the  demise  was  in 
1822,  and  the  trial  in  1823,  they  might  mean  that  the 
twenty  years  expired  at  the  time  of  the  trial  only,  which 
woold  not  do ;  and  besides,  twenty  years'  possession  will 
B«t  give  a  title  as  against  the  churoh. 

Cross,  Serjt,  oontra.  Looking  at  the  evidence  altoge* 
ther,  the  Court  will  be  of  opinion  that  there  was  no  mis«- 
diiection.  The  fine  was  levied  in  179^7,  and  the  ancestor 
of  the  lessor  of  the  plaintiff  was  proved  to  have  been  in 
possession  of  the  land  in  1792,  five  years  before.  Now, 
prim&  fk^ie,  possession  is  evidence  of  a  seisin,  at  least,  of 
an  estate  of  freehold;  and  there  was  nothing  to  destroy 
the  e&ct  of  that  possession,  because  there  was  no  proof 
of  an  advene  possession  by  the  defendant :  therefore  the 
Court  below  ware  right  in  assuming  that  the  party  to  the 
fine  had  an  ostate  of  fceehold,  and  that  the  fine,  conse- 
quently, waa  a  conclusive  bar.  lAbboit,  C.  J.  According 
to  the  evidmce,  the  old  bathing  sheda  must  have  been  in 
existence  at  the  time  when  the  fine  was  levied].  .Perhaps 
they  were,  but  there  was  nothing  to  shew  that  they  were 
oreeted  advefsely  to  the  party  then  in  possession,  the  an- 
cestor of  the  lessor  of  the  plaintiff.  Then,  even  if  the 
direction  with  respect  to  the  fine  was  vn*ong^  still,  as  the 
jury  have  found  a  possession  of  twenty  years  by  the  lessor 
of  the  plaintiff,  the  verdict  is  right.  The  rule  of  law,  as 
laid  down  in  Buller^s  Nisi  Prius{a),  is  this: — "U  the 
pkintiff  prove  that  A.  was  in  possession  of  the  premises 
in  question,  and  that  the  lessor  is  heir  to  j1.,  it  is  suffi- 
cient, prim&£aLcie:  for  it  shall  be  intended,  that  A.  had 
seisin  in  fee,  till  the  contrary  appear.  And  if  he  prove 
that  his  lessor,  or  his  ancestors,  had  possession  for  twenty 
years,    without  interruption,  till  the  defendant  obtains 

(a)  Page  t03. 
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1826.        possession,  it  is  a  sufficient  title;   for,  by  the  21  Jac.  1, 

f^^!^^^^      c.  16,  twenty  years'  possession  tolls  the  entry  of  the  person 

V-  having  right;  and,  consequently,  though  the  very  right 

be  in  the  defendant,  yet  he  cannot  justify  ejecting  the 

pkintiff." 

AfiBOTT^  C.  J. — I  am  of  opinion  that  the  judgment  of 
the  Court  below  ought  to  be  reversed,  and  a  venire  de 
novo  awarded.  The  question,  and  the  only  question 
before  us,  is,  whether  the  direction  of  the  learned  Judge, 
that  the  fine  was  a  conclusive  bar  to  the  right  of  the  vicar, 
was  correct  in  point  of  law.  Now,  it  certainly  could  not 
be  so,  unless  J.  Cooper,  the  person  who  levied  it,  had 
possession  of  the  land  at  the  time ;  and  whether  he  had 
or  not,  is,  upon  the  whole  of  the  evidence  in  the  case« 
extremely  doubtful.  It  ought,  therefore,  to  have  been  left 
to  the  jury  to  decide  that  question.  The  jury  were  asked 
whether  the  lessor  of  the  plaintiff  had  been  in  possession 
twenty  years  since  the  fine,  and  they  found  that  he  had, 
adding,  that  the  right  was  in  the  vicar  at  the  time  when  the 
fine  was  levied ;  and  a  verdict  was  then,  under  the  directions 
of  the  Justices,  found  for  the  plaintiff.  Even  if  the  fact 
of  this  twenty  years'  possession  had  been  found,  with  all 
the  certainty  and  precision^  the  want  of  which  has  been 
complained  of  in  argument,  it  would  still  be  difficult  to 
say  that  it  sustained  the  judgment  of  the  Court  below,  on 
the  other  point.  But  the  finding  of  the  jury  on  this  point 
was  extremely  loose  and  unsatisfactory,  and  was,  besides, 
accompanied  and  qualified  by  an  observation  in  favour  of 
the  right  of  the  vicar.  Now,  twenty  years'  possession  is 
not  conclusive,  as  against  a  vicar  or  rector,  at  least,  if  the 
incumbent  has  been  changed  in  the  course  of  that  time ; 
and  whether  there  has  been  any  such  change  in  this  case, 
there  is  nothing  to  inform  us,  one  way  or  the  other.  It 
has  been  urged,  that  there  is  no  evidence  that  the  land 
ever  belonged  to  any  other  person  than  the  lessor  of  the 
plaintiff  and  his  ancestors ;  but  they  had  other  lands  on 
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both  sides  of  the  church-yard,  and  there  was  some  evi-        ^326. 
dence  that  this  laud  had  formerly  been  part  of  the  church-      Kuncorn 
yaid.     It  seems  to  me,  therefore,  that  the  finding,  upon         ^' 
the  whole,  is  bad,  and  that  the  judgment  given  for  the 
plaintiff  below  must  be  reversed. 

Baylet,  J« — I  am  of  the  same  opinion.  A  fine  at 
common  law  is  binding  upon  the  parties,  but  it  is  not  bind- 
ing upon  a  stranger,  unless  made  with  proclamations.  In 
this  case  there  were  no  proclamations,  at  least,  no  evidence 
of  any  was  given ;  but  even  if  there  had  been,  still  the 
fine  would  not  be  binding,  unless  there  was  in  the  party 
levying  it,  at  that  time,  an  estate  of  freehold,  by  right,  or 
by  wrong.  Now,  as  it  seems  to  me,  there  not  only  was 
not  conclusive  evidence  to  shew  that  the  ancestor  of  the 
lessor  of  the  plaintiff  had  an  estate  of  freehold  in  the  land, 
but  there  was  strong  evidenc9,  on  the  contrary,  to  shew 
that  before  the  fine  the  freehold  was  in  the  vicar.  If  it 
was  in  the  vicar,  the  lessor  of  the  plaintiff's  ancestor  could 
not  afterwards  obtain  the  freehold  as  against  the  vicar,  by 
right,  because  the  vicar  had  no  power  to  alien ;  and  then 
the  only  question  is,  did  he  obtain  it,  as  against  the  vicar, 
by  wrong  ?  And  of  that  there  is  nothing  like  conclusive 
or  satisfactory  evidence.  Then  as  to  the  twenty  years' 
possession  by  the  lessor  of  the  plaintiff,  the  finding  of  that 
fact  is  not,  as  it  ought  to  be  to  render  it  available,  in 
clear,  precise,  and  definite  terms ;  for  it  does  not  state 
whether  the  possession  was  adverse  or  continuous,  or 
when  it  began  or  ended.  That,  therefore,  is  an  insuffi- 
cient finding,  and  will  not  support  the  judgment. 

The  other  Judges  concurred. 

Judgment  reversed,  and  a  venire  de  novo 

awarded. 
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Wednesday^ 
7th  June. 

Where  a 
defendant  bad 
entered  a 
catue  in  the 
Marshal's 
book,  with  a 
mark  of  ne 
recipiatur ; 
and  the  plain- 
tiff brought 
the  cause  on 
to  trial  on  such 
entry,  as  an 
undefended 
•cause,  and 
obtained  a 
Terdict,  th« 
Court  set 
aside  the 
verdict  for . 
irregularity. 
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Watson  v,  Gowar. 

C)URWOOD, '  on  u  former  chty,  moyed  to  set  flfiide  the 
Terdict  obtained  by  the  plaintiff  in  this  ease,  for  inrega- 
larity.  It  was  an  action  on  a  bill  of  ezchaage;  and  on 
the  day  after  that  on  which  the  plaintiff  oaght  to  have  en- 
tered the  caufie'in  Uie  Marsfadl's  book,  for  tiial  at  the  then 
ensuing  sittings  before  the  Lord  Chief  Justice,  the  de- 
fendant went  to  the  MarshaFs  office  und  entered  the  cause 
in  the 'Marshafi^  book,  and  marked  it  wiih  a  ne  reeipiatttr. 
On  ihe  same  *  day,  tivei  plaintiff  Called 'tit 'the  Marshal's 
office,  "^nd  finding '«pon  ikie  inspectionbf  the  Marshals 
book,  that  the*  cause  had  been  entered,  f^at  away.  At 
the  ensuing 'sittings  the  cause  was  called  on,  and  tried  as 
being  undefended^and  the  plaintiff  had  a  verdict.  Under 
Dietie  circumstances,  it  Was  ooatended  that  Ihe  verdict  was 
irregular,  the  cause  not  havii^  bcten  entered  by- the.  plaintiff. 

Cofnyn  now  ^shewed' came,  < and  -obattoded,  thitas  the' 
caute  had  been  entered  in'  the*  Mtoihal^*  bdok,  by  the  de- 
fendant, the  plaintiff  had  a  rightto  try  the  cause,  it  hav- 
ing been  regulariy  called  on  by  Ithe  MarshiJ,  in  its  order, 
Although  the  plaintiff  himself  had  made  «io  totry  in  ihe 
Marshal's  book. 
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Bat£Sy,  J«--^It  is  no  answer  to  this  application  to  say^ 
that  the  defendant  had  etfitered  the  cause.  Such  an  entiy 
veas  not  sufficient  to  authorise  the. plaintiff  io  try  the 
cause,  he  not  having  himself  entered  it.  It  is  every  day*8 
practice  for  the  defendant,  Uff  well  as  thci  plaintiff,  to  enter 
the  same  cause ;  and  then  at  the  trial,  it  becomes  a  que»- 
tidni^hichTecord  shall  be  first  called  on.  .  In  this  case,  the 
plaintiff  had  not  entered  his  record  at  all,  and  therefore 
he  had  no  right  to  the  present  verdict. 


The  other  Judges  concurred. 


Rule  ttbSDlute. 
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The  Kino  V.  Lact,  clerk.  BthJunt! 

.(fiN  appeal  by  ,t^e  p,ey.  JticMrd  L^cy,  fector  of  ,tHe      By  a  pri- 
.parish  pf  FA^aii,^;^8t,an  order  made  by  ^magistrate,  ^'ie  ^? 
tfi^»the  payment  of  tbejftum.of  VlL&s.,  being  the  an^ount  tithes  payable 
^pfjjLbigljwayaa^essment  japop  him.for  tjl^e  t9WA8hip  9f  %^l^^ 
.JFhiston,  the  sesapoB  con%iped  the  order, .^Qji^bje^t^      the  JT®/f?^ 
opinion  of  this  Court^npop*  the  following  q9^e.  the  commis- 

,Infl^$6  Gif,o.:3,  *i>n  act  jei^s  pa§g^,  intitul^,  ''An  j^^^^S^^^ 
J^t  for  eiiiclosing {Lands  in. the  ParjiB^.  of  Wf4^on,^ia  the  ascertain  the 
Cpuntyof  York,"  in  w^<^,  Wt  w  the  followii^  d^pae :-  ^'^J^^^^^ 
'\  And  .whereas  it  is  convenient  and.  d^i^le  that  all  ^d  to  affix  a  fair 
j^pi^gu^ar  tjie , great  tithes  repder^  or. payable  in  kind  or  reZ^^re, 
^otherwise ;  and  all  ecclesiastical  dues,  moduses,  composi-  j°  lie"  ot  ^^ 

.      T^  '         ^^  .  .       '  ^  mcompensa- 

. ^^ns,  or  other  payments^  in  iponey,  or  prescriptive  nghts  tion  for,  the 
whatsoever  in  lieu  thereof,  wl^ich  can  or  may  JlieiDicefor^h  ^th^,to^the 
arjf^  or  grow  due  or  payable, to  th^^faid  JSijj/tar^f^Xaf^*  Held,  that 
and  his  fltuccessors,   rectors  of  the  pariah  of    TV /piston  f  ra^We  toAe 
a%efifLid,  jfbr  the  time  being ;  out  of,  or  from,,  pr  ^or,  and  in  rapair  of  the 
^jcesp^tof,  as  well  jthetsaid  several  commpfls  and  p^cels  of  the  hlSiVof 
;^ft9,te.  grouiid,  by  this  act  directed,  to  be  ,diyi(ted,  allotted,  ^^  '®<^*^''- 
and  enclosed,  as,  the.  several  and  .Respective  messuages, 
.  cotti^ies,  tofts,  garths,  garcfeps,  ^  or^xhards,  and  ancient  in- 
,,(;^98^  lands^sg^d  grounds,  and  oth^r  hereditaments,  si^u- 
,,fLte, , lying  ai^d  being.  wUhin  the  said   parish,  shall ^e 
i.f^^ftbed^^ftT^d .^extinguished;   ^nd  that  in  lic^u . therppf, 
,^nd^n  sq much  of  t][ie  said. pfirish.^as  li{BS,wit)^^n,  the  said 
maporpf  ^Am^oh,  an.  adequfite  cofmpe^satipn  phould  be 
.^ade  ija  t^e  ^Bid, Richard  Lacy,  and  l^is  syccei^ors,  recto^rs 
pf  1^6  pa^rish,  of  WMstpn,  aforesaid,, for.  the  time  being, 
!by  a.c^  rent  or^  rents,  ,as  hercjina^r  ipentionedi,  and  that 
f^nlfQu  thereof,,  witl^in  so  ipuch  of  the , said  parish,  as  lies 
within  the  said  manor  of  Morthen,  ^ji  adequate  compen"* 
sation  should  be  made  to  the  said  Richard  Lacy,  and  his 
,  succes^rs,  by  an  allotment,  pr  allotments  of  l$md|  as  |iere- 
inafter,  ipentioi^d ::  ^^ft  thjerefore.  gnacted,  tljatjth^  sajd 

2  H  2 
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1826.  commissioners  shall,  and  they  are  hereby  required,  to 
ascertain  the  net  value  of  all  great  tithes  and  moduses 
issuing,  or  that  may  arise  and  renew  from,  out  of,  in,  or 
upon,  so  much  of  the  said  commons  and  ancient  inclo- 
sures  of  the  said  parish,  as  lie  within  the  said  manor  of 
Whiston,  with  respect  to  each  owner's  or  proprietor's  share 
thereof;  and  to  affix  a  fair  clear  annual  rent  or  sum  of 
money  per  acre,  in  lieu  of  such  great  tithes  and  moduses, 
and  as  an  adequate  compensation  and  satisfaction  for  the 
same,  to  the  said  Richard  Lacy,  and  his  successors,  rec- 
tors of  Whiston,  aforesaid;  and  shall,  in  and  by  their 
award  hereinafter  directed  to  be  made,  ascertain  and  dis- 
tinctly «et  forth  against  the  name  of  each  owner  of  com- 
mon allotment,  and  ancient  inclosures,  at  the  time  of 
making  such  their  award,  the  exact  measurement  of  each 
field  or  inclosure  constituting  his,  her,  or  their  property, 
within  die  manor  of  Whiston,  aforesaid,  and  the  annual 
rents  or  sums  of  money  per  acre,  to  be  hereafter  issuing 
from  each  field  or  inclosure  respectively,  in  lieu  of  all 
great  tithes  and  moduses,  as  aforesaid ;  which  said  rents 
and  sums  of  money  shall  be  payable  and  paid  for  ever  by 
.  the  several  owners  or  occupiers  thereof,  by  four  equal 
quarterly  payments  in  every  year ;  that  is  to  say^  on  the 
i2th  day  of  February,  the  12th  day  of  May,  the  12th 
day  of  August,  and  the  12th  day  of  November;  the  first 
payment  thereof  to  begin  and  be  made  on  the  12th  day  of 
February,  in  such  yeaj  as  the  said  commissioners  in 
their  award  shall  order  or  direct."  The  rector  was  to  have 
an  allotment  in  lieu  of  small  tithes.  In  the  year  1825, 
the  Rev.  R,  Lacy  was  rated  for  the  repairs  of  the  high- 
ways in  the  township  of  Whiston,  at  the  sum  of  12/.  5^., 
in  respect  of  the  com  rents  given  to  him  in  lieu  of  tithes. 
This  he  refused  to  pay ;  and  upon  such  refusal,  the  order 
appealed  against  was  made. 

Tindal,  in  support  of  the  order  of  sessions.    The  com 
rents  in  this  case  are  liable  to  the  highway  rates.    The 
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General  Highway  Act,  13  Geo.  3,  c.  78,  s.  46,  directs  the        1826. 

assessments  to  be  made  "  upon  every  occapier  of  lands,       ^^^ 

tenements,  woods,  tithes,  and  hereditaments,   within  the  v. 

parish,  township,  or  place ;"  and  the  only  question,  there-  ^^' 

fore,   is,  whether  this  com  rent,  being  substituted   for 

tithes,  can  be  considered  tithes,  within  the  meaning  of 

that  statute.     Now,  it  is  given,  in  the  words  of  the  in- 

closnre  act,  in  lieu  of  **  all  and  singular  the  great  tithes 

payable  in  kind    or  otherwise,  all    ecclesiastical'  dues, 

moduses,   compositions,  or  other  payments    in   money.'' 

Unless,  therefore,  there  are  words  expressly  making  it 

payable  without  any  deduction  in  respect  of  rates,  the 

com  rent  stands  in  the  place  of  the  tithes,  and  is  liable 

to  all  the  burthens  to  which  the  tithes  themselves  were 

liable.      For  this   position  there   are  many  authorities; 

as  Lowndes   v.    Home  (a).    Rex    v.    Boldero  (6).      In 

Rex  V.    To7ns{c),  the  money   was  paid   to  the  rector, 

'' clear  of  all  taxes^  deductions,  charges,  and  expenses, 

parochial,  parliamentary,  or  otherwise  whatsoever;''  and 

in  Chatfield  y.  Ruston{d)f  the  com  rent  was  payable, 

''free  and   clear  from  all  rates,  taxes,  and  deductions 

whatsoever :"  and  the  decision  in  both  those  cases  turned 

upon  the  exemption.     It  will  be  urged  that  the  provision 

for  the  commissioners  to  ascertain  the  net  value  of  the 

tithes,  and  to  affix  a  clear  annual  rent  in  lieu  ^of  them, 

implies  an  intention  to  exempt  this  com  rent  from  rates ; 

but  fairly  considered,  it  does  not  go  that  length  :  the  ''  net 

value"  of  the  tithes,  means,  the  amount  of  the  tithes, 

minus  the  expenses  incurred  by  the  rector  in  collecting 

and  realising  them :  and  the  ''  clear  annual  rent''  means 

the  amount  of  the  rent  as  ascertained  by  and  after  the 

preceding  calculation  of  the  net  amount  of  the  tithes. 

Poor  rates,  and  highway  rates,  are  fluctuating  charges, 

and  it  would-be  impossible  to  make  an  estimate  of  them, 

(rt)  2  W.  Bl.  1252.  (c)  1  Doug.  401. 

(6)  Ante,  vol.  vi.,  557.    4  B.  &  (d)  Ante,  vol.  v.,  675;    3  R  &  - 

C,  467.  C.  863. 
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1826.        therefore,  sb'siis  to  abceitdin' ^e  net  vttliie  df  thb  iitbieS, 
dfter  allowing  for  dibsei^^s' 


Rex 
Lacv. 


Bhckiurne,  contf^.    Fiirst/a  com  r^nt;  HkB'ffiaimiW 
under  consideration,  is  dbt'  i^teabld  under'  the  Oenerar 
highway  Acti  l5  ^eo.  S,  6.  7d:    thert  is  nb  inHogf 
between  poor  m^iei  s^tf  bij^hS^y  rateir;  tb^  13  Geo.  3,  ii- 
78,  differs  from  the  43  EKz.,  c.  6/mitis  language/its  sJJIrfl!/ 
and  its  object :    aiid,  liherefdi'e,  lib  infet-en^e  <ian  With 
justice  be  drawn  in  Support  6f  fiie'  lUte'  in  thiii'ca^ii^  tMixi 
the  decisions  in  cases  a:risitig  upod  th^  latter  i^tdtute.     h^ 
that  statute,  ''  rectoni  slnd  Vicats"  ire  ex^pi^essly  namei  atf 
persons  liable  to  be  rated'  to'  tU  relief  of  th«  pbl^;  iM 
with  abundant  pix)priety  and  I'edsrbn.    Iti  eaVl^'  ig^;  ^)SeA 
there  was  ho  tegal  provision  fov  th6'  mainlfehance  of  t^ 
poor,  the  clei^gy  wef^  und^r  a^  moral  and  ^pir?tus9  crbU- 
^tioh  to  relieve  thein  out  o(  tbe  profits  of  Gieir  liyin^  ^ 
a*&d  it  was  j'udt  m^  h^tural,  therefore;  that  the  statute 
should  make  them'  liable  to'  be    rated  in'  respect'  o/  thie' 
profits'  of  their  livings,  by*  \VhaCeTer  n^tfans  those  profit^ 
accrued.     By  t^e  c6ttfmon  laW,  the  general  charge  of 
repairing  alt  highway^  Ked  On  the  occupiers  of  the  landed  inf 
the  pacish  wherein  the  highway^  are*;  that  is;  upoti  iSiti 
persons  wh6  usfe  <he  fodds;  and  therefore,  the  13  Ge&.  9, 
c.  78,  casti  the'  tuVih^ri  6f  repairing  toetdi  upota  the  sariie 
dfescriptioh  of  peWons,  is^Mlf,  ^' thi    iWhafeitft!rt«   antf 
occupiers  df  lands,  iehem^tllisV  V^oods",  fttfaed,  aiid  hei'e^ 
ditaments,  wrthiii'  ihe  parish,  tewnshrp.  Or  pfac'e';"  and 
the  statute  woi^k  [id  ftCcoMiilgly  directed  to  be  ^ohe^  or 
computed  for,  in  pto^brtroii  to  the   vacKe  of  <he  IkMk 
occupied,  or  to  the  numbet  bf  iekmi  kept  stnd  ueM;  By 
the  party  rated.    This  distJhcticm  bet*freen  thef  tW  itatttteif 
ii  particularly  pointed  out  by  Bayley,  J.;  in  his  jndgmffit 
ih  the  case  of  Rejt  v.  The  Justices  of  BuckingAamftire  (n). 
There,  the  que&tion  was;  whether  a  rector  who  let  his  tithes 
by  parol  to  the  occupiers  of  the  land,  in  respect  of  which 

(o)  Ante,  vol.  ii.,  689-    1  B.  &  C.  485. 
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ibe  tijdieB  ai^Q«(e,,  andineqeiy/ed  &l^^|f-y^%  oompoflition  in        1836. 
the  ni^rQ.of  Niat,  qou14  b«  trci^ti^  ^s.  sui  occupier,  of  tithes 


Rex 


Lact. 


mthtJii  the  o^papiiig  q(  tl^e  Qeneral.  Highwtiy  Act,  and  ^  v. 
litoable  tQ  tb%  bighjv^ayni  ia,  th^  p^nsli,;  and-  though  the 
Court  did  not  tbink.  it  n^ceMarj;  to.  d^ide  the  quosUon 
lh«m*.  tbet  i])oli||a|j|N&  o^  ihfiii  opinipQ  seepis  t^.  have  been 
thftt  tb^^  i^ct^i^  w^4  not  r^t^ble,  and  t^ej.  difijchaiged  9^ 
nde  fi^r  4.iiiapdAmi0  tp,  Justipes  to  con^el,  them  to  enforice 
tbe  payoBuenl  of  the  ratq.  So  in  UnderhUf.  y«  Ellicombe  (a)« 
vbve  tbe  Qiix:i|iQetmc<»l  WH^.  of  ^  V^TMUt  1ua4#  the  court 
^  Si^^qneK  aeeiw,  1|p^  ha,y^  tbjQPgbt  a  parson  not 
liable  tt^  be  r?gte(ih  ¥^1(0^,  tb^  dj^feodant;  is  cleanly  not 
witbiii.  tbe  kiter  of  tbe  ^tatu^,,  for  b^  is  no|4  an  occupiei: 
of  titAe$ ;  neithec  is.  he  mithjia  tbe  «ptrit  of  thp  statute,  for 
tbe.  objeot  waa  to.  cba^e,  occupiers,,  and  occupiers  only. 
S^cond^  tbe.  cpri^  gefi%  in  tbj»  ca^e  is  ezprenssly  es^empted 
fiopi  all  rates,  by  ikf^  linolopure  Act.  The  direction  to 
aa^^rtaio  ik»  mt  valine,  of  tbe  tithes,  %n4  V>  ^ffi<  ^  clear 
ammal  r^  ia  Xmk  of  them,  aiyiount^  to  9ucb%n  ez;«iption. 
'Ibo  ' '  net  valt^. "  of  the  tithes  may  fi^ly  1^  argued  to 
iMaft  tb^  vabiQ  aA^r  d^dactipg  the  amount  of  o4es ;  but 
even  if  th/^t  ia  ^oub&d»  «^  "  cleas  annual  rent "  mu^t  mean 
an  aaniji^  reiui  clear  of,  that  U,  free  frotn^  all  ra^tes,  or 
d^uctions  of  i^ny  kind ;  for  a  rent  vhi|(^h  i%  aAbje<^t  to 
latea,  caunot  be  said  to  be  clear.  In  a  contract  of  so  much 
ivportaAce  between  a  rector  and  hi^  parishioners,  eyery 
word  mus^t  bet  supposed  to  bare  some  ipeaning ;  wd  uqless 
the  word  ckar  is  held  to  mean  clear  pf  all  deductions,  it 
muat  b^  treated  as  utterly  senseles^^  apd  fiust  be  oipitted 
in  tbQ  rciading  of  tbe  ac|. 

Tbe^  ca9€^  was  argued  at  the  Siittinga  in  Banco  after  last 
tenAi,  vffkw  tb^  Co\irt  took,  t^mp  fo^  consideration..  Judg- 
lawt  wa4  now  4it9liY^re4  by 

BAYi^f^Y,  JF^— Tbq  qu^tion  \n  this  case  ws^,  wbl^tber 
a  com  rent  payable  uj^^r  an  inclqsure  apt  to  th^  rfi^tpr  of 
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1826.         Whiston,  in  lieu  of  tithes,  was  liable  to  be  assessed  to 
a  highway  rate,    two  objections  were  made  to  the  rate. 
One,  that  the  corn  rent  was,  virtually  if  not  expressly, 
exempted  from   all  rates   by  the    inclosure  act,  which 
directed  the  rent  to  be  fixed  according  to  the  net  value  of 
the  tithesy  and  to  be  a  ckar  rent ;  by  which  expressions  it 
was  contended  was  meant  a  xtvX  free  from  rates:    the 
other,  that  tithes,  in  the  general  sense  of  the  word^  that  is^ 
tithes  not  impropriate,  or  appropriations  of  tithes,   were 
exempt  from  highway  rates,  and,  therefore,  that  this  com 
rent,  which  was  payable  in  lieu  of  tithes,  must  be  exempt 
also.    Upon  the  second  point,  it  must  be  considered  as 
settled,  by  the  case  of  Rex  y.  BoUero  (a),  that  a  com  rent 
stands  upon  the  same  footing  as  the  tithes  for  wlriich  it  i» 
substituted,  and  therefore,  that  if  the  tithes  themselves 
would  have  been  liable,   the  com  rent,  unless  specially 
exempted  by  the  inclosure  act,  is  liable  also.     Then,  is  the 
com  rent  in  this  case  specially  exempted  bythe  inclosure 
act  ?    The  parish  of  Whiston  is  situate  within  two  manors^ 
Whiston  and  Morthen,  and  the  inclosure  act  extends  to 
both.     Part  of  the  parish  constitutes  a  distinct  and  sepa- 
rate township,  and  the  rate  extends  to  that  township  only. 
The  act  directs  that  the  rector,  being  rector  of  the  parish, 
shall  have,  out  of  the  wastes  of  both  manors,  an  allotment 
equivalent  in  value  to  all  the  small  tithes  and  payments  in 
lieu  of  small  tithes  within  both  the  manors,  regard  being 
had  to  the  amount  of  the  small  tithes  payable  out  of  the 
old  inclosures  and  commons  within  each  of  the  manors 
respectively.     But  the  act  contains  no  provision  for  ex- 
empting that  allotment  from  the  burthen  of  parochial  rates> 
and  it  would,  therefore,  of  course,  be  liable  to  it.    The  act 
then  makes  a  provision  in  lieu  of  great  tithes,  and  directs 
that  compensation  shall   be  made  for  those  of  Whiston 
manor  by  a  com  rent,  and  for  those  of  Morthen  manor  by 
an  allotment ;  but  it  contains  no  clause  exempting  that 
allotment  from  the  burthen  of  parochial  rates,  and  it  also 

(a)  Ante.  vol.  vi.,  557.    4  B.  &  C,  467. 
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would,  therefore,  of  courae,  be  liable  to  it.  The  com-  1826. 
missionen  are  directed  to  ascertain  the  net  value  of  all  the 
great  tithes,  in  the  manor  of  WUstan,  with  respect  to  each 
owner's  share  thereof,  and  to. affix  a  fair,  clear,  annual 
rent  per  acre,  in  lieu  of  such  great  tithes ;  and  the  question 
is,  what  is  to  be  understood  as  the  meaning  of  the  term, 
the ''  net  value  of  the  tithes.''  If  by  the  word  net,  is  meant 
the  value  after  deducting,  not  only  the  expenses  of  col- 
lecting and  getting  in,  but  the  amount  of  all  parochial 
burthens,  the  com  rent  is  exempt;  but  if  the  word  net 
refers  only  to  the  expenses  of  collecting  and  getting  in,  the 
com  rent  remains  liable  to  all  such  parochial  burthens  as  the 
tithes  would  otherwise  have  to  bear :  and  we  are  of  opi- 
nion that  the  word  must  be  understood  in  the  latter  limited 
sense  only.  Th^  expenses  of  collecting  and  getting  in  are 
easy  of  calculation,  and  are  always  nearly  the  same ;  they 
can  vary  only  according  as  the  price  of  labour  and  the 
accidents  of  the  season  vary ;  but  the  parochial  burthens 
are  likely  to  vary  in  a  much  greater  degree :  and  if  it  was 
intended  to  exempt  the  rector  from  them  with  reference  to 
this  com  rent,  there  seems  no  conceivable  reason  why  he 
should  not  have  been  exempted  from  them  with  reference 
to  his  allotments  also.  Certainly,  the  probability  is  that  he 
was  intended  to  be  wholly  exempted,  or  wholly  liable. 
Then  does  the  highway  act  apply  only  to  tithes  impro- 
priate and  appropriations  of  tithes,  or  does  it  extend  to 
tithes  generally  ?  The  language  of  the  13  Geo.  3,  c.  78, 
s.  46,  and  of  the  43  Eliz.,  c.  2,  is  exceedingly  different. 
In  the  former  the  assessment  is  upon  every  **  occupier  of 
lands,  tenements,  woods,  tithes,  and  hereditaments  within 
the  parish ;"  by  the  latter,  it  is  to  be  upon  every  '^  inha- 
bitant, parson,  and  vicar,  and  other  occupier  of  lands> 
liouses,  tithes  impropriate,  appropriations  of  tithes,  coal 
mines,  or  saleable  underwoods."  The  motive  for  speci- 
Acally  naming  tithes  impropriate  and  appropriations  of 
tithes,  there,  was  probably  this ;  that  all  other  descriptions 
of  tithe,  all  tithes  in   the  hands  of  the  incumbent,  had 
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already  been  made  chaiigeable,  by  the  words  **  paiaon-  and' 
vicar/'  and  the  other  specdfic  deeariptbng  of  titheawere* 
added,  to  eompiebend  auch  aaisbodd  be  in  the  hands,  of 
laymen,  and  whidi  wBold,  tfiemfoie^  not  come  in-onder 
the^woida  **  panon  and  vicar  t"  tha^  obfeot  ofi  the  ]|egpa- 
lotore  being  to  inolude  all  posaible  deioiiptioaa  of  tithea^ 
in.whatever  haoda  they  might  be»  In  the  hiji^way  act, 
the>  only  word  nBed  is  the*  generic  term  Hthe$,  and  that 
mnat  att  onee  compvehend  within  itself  every  species  o£ 
tkhea,  onless  there  are  other  words  in  oAer  parts  of  tho 
act,  shewing  a  eleac  intention  to  the  contrary^  fi«i  theco 
ano  na  snob  words  f  we  can>  therefore,  presume  no  snch 
intention,  and  thai  being  Ihe  case,  we  are  of  opinion 
tiiat  thifr  aom  rent  is  in  substance  tithes,  and  as  such 
hable  to  this  rate.  The  order  ef  seseiiMis,  therefore^  mnst 
beeonfinned; 


Order  of  Sessions^  cenirmed. 


tothJune.  Hall  and  another  v.  Fuller  and  others. 

A  customer  JxSSUMPSIT  for  money  had  and  received  by  the  deiend- 

bankerach^  •***  ^  ^^  ^^  ^^  *®  lldaintiflfe.  Plea,  non  assumpsit, 
for  3/.,  and  and  iBsue  tbereen.  At  the  trial  beftsre  Abbott,  C.  J.,  i^t 
¥he  amounf of  the  London  adj/oumed  sittings  after  Hilary  term,,  1824^ 
ahe^^b^  ^  the  plaintiffs  obtaia^  a  verdict,  demagee,  197/.,  subject 
holder  to  to  the  opinion  of  the  Coort  upon  the  foUQwing  case. 
fl^ii'lS  '"^^  plaintifia  are  mecchanta  in  the  city  of  London, 
no  one  m  the  having,  at  the  time  of  the  trainsaction  in  questioi^  an  ae- 
ofh^mcuT^  count  with  the  defendants^  as  bankiK9«  On  the  26th  or 
'^idT^A  ^*^  ^^ -4««»w^  1823,  Mr,  5.  Hill  applied  to  Mr.  J.  HaU, 
presented,  and  one  of  the  plaintifffli,,  for  the  kan  of  a  check  for  3/.,  stating 

the  200/.  paid 

by  the  banker  .-—Held,  that  the  banker  wa^t  liable  to  the  customer  for  197/.,  the  differ- 
ence between  the  amosnt  of  the  genuine  and  the  aliened  cl«cJi. 


.i b. 


at  Ae  time'that  it  was  A)t>  a'fHettd  tb  dend-  iiifttf  di«'  dcAitl'''  isMi 
tiry^  u^il'  WHicli  Mif.  i^MT  dr^w,  aiid  deli^Msd  «e  IAp. 
IRIff;  the  eli^k  upon  thi^  defendatits,  nbitig  ftr'ttiat  pur- 
p6is<$  oiie  df^  the  ]!)TintM  foiWl  ^tb  which  the  diele^daiatii 
stt)ppl^  <hdi'  etkistitMe^i^.  T^e^  ikim  ftir  ^iiiA'  Aer  dh#ok^ 
Wa9dmwi!i/  was'wriMJba  by  Mr.  Aielf^  'M  i^ord»i  tLtlkng^ 
in  iSle^ody  of  ^  ehedk,  and  dsa  iti'  flgtu^s^;  lito  latter 
being'  iir  the  ftSLm  liile  with  his  signattn^  Mv.  JiiV/  had 
beeoi  indeed  to  apt>ly^for  the  loan  of  the  dbaefcf  by  end' 
WagBtdfi,  who-  h^d  api^Ked  t(^  hiiil>  for  subk  «  cheeky  and 
Mr.  Am  having  obtained  it,  handed  it- over  to  Wagsiafe^ 
Wagitaffe  expunged  tii^  date^,  tbe  fignresy  and  Ae  wonhP 
''  th¥eepoli^/'  a^  tiAstituted  th»  Wbitfv  ^'  tbfo  huflMhtecf. 
pomidff/'  and  the  fig«il«8|»  ^  206/.  ^"  bot  m  miok  a  mariner' 
ihat  no  on^  ih  tbtf  erdin^  eonrse  of  bonnes^  ooaM  iMMmr 
otNterved  ie.  the  oi^k  to  dtorlady  was  presented  by  os 
aA  afc<%lknt  of  W4gt§i^if  W  the^  defendants  for  payxlnnt^. 
6tt-  the  29l!h  of  Aligu^,  te  wMeh  day  the  bolAiioe  in  their 
Btodi^  oh  (he  wit(MA  of  the^  {^Ittntlfihy  wav  efeily  18MI 
)6^.  6<f.v  The  d^fendflttfts  ^a^  the  aMc^mt  of  the  dMck  ai> 
lOtered,  and  hatiiig  a  da^  or  IW6 dfbn^aiidsreeeif^Bd  fmnds> 
to  eoi^r  <he  amoaM  ever  pai^  on  the  2Mh  of  Auffuk^  they 
dttfaed  €0  i€6M  tfte?  Whole  s«iin  rf  200/.  on  acoonnt  of  the 
cha^k  drcL^ii  aMd  |>4ikl  liAddf  Ikef  foregoing  cir^mistaDdes. 

F.  Pollock,  for  the  plaiutitfs.  This  action  is  mateitm]l<^ 
*He,  and  for  the  Whole  amount  ^f  the  oheck^  Assuming^ 
ifr  the  first  instance,  that  the  defendants  had  futids  in  their 
hahds,  belonging  to  the  plaintiffs^  adequate  to  the  amonnH 
of  th^  check,  tad  that  they  were  not  guilty  of  any  negU- 
g^nce,  still  they  must  bear  the  loss  that  has  happened^ 
because  the  ch^ek  which  they  paid  was  not  the  Cheek  of 
the  drfendants,  aiid  therefore  they  have  paid  Away  tko 
money  of  the  plamtiffs  without  any  authority  for  so  doing. 
In  principle  this  is  like  any  other  case  of  forgeiy.  Suppose 
this  had  been  the  case  of  a  check,  the  body  of  which  waa 
in  the  hand-writing  of  the  plaintiffs^  but  their  signature  to 
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1826.  which  was  forged;  it  is  quite  clear,  that  if  the  defendants 
had  paid  such  a  check,  they  would  have  been  liable  for 
the  amount  to  the  plaintiffs.  Suppose  it  had  been  a  check 
made  payable  to  a  particular  indiTidual,  and  the  name  of 
that  individual  had  been  forged,  and  the  defendants  had 
paid  the  amount  to  a  wrong  person,  they  would  still  have 
been  liable  for  the  amount  to  the  plainti&.  The  banker 
is  the  person  upon  whom  the  duty  lies  to  detect  fraud, 
if  it  be  practised ;  and  if  he  is  guilty  of  negligence  in  that 
respect,  he  must  abide  the  consequences.  There  is  no 
direct  authority  in  the  English  law  upon  this  subject, 
though  there  is  one  which  comes  near  the  present  case; 
Scholey  ▼.  Kamsbottom  (a).  It  was  there  held,  that  if 
bankers  pay  a  cancelled,  check,  drawn  by  a  customer, 
under  circumstances  which  ought  to  have  excited  their 
suspicion,  and  induced  them  to  make  inquiries  before  pay- 
ing it,  they  cannot  take  credit  for  the  amount. .  Now  that 
applies  strongly  to  the  present .  case.  The  ground  of  the 
decision  there  must  have  been,  that  the  check  paid  by  the 
defendants,  was  not  the  check  of  the  plaintiffs;  and  here,* 
the  check  paid  by  the  defendants  was  not  the  check  of 
the  plaintiffs.  [Bayhy,  J.  Suppose  the  instrument  in  this 
case  was  a  deed,  which  had  been  altered  in  the  same  way 
as  this  check  has  been  altered;  if  the  plaintiff,  as  a  party 
to  that  deed,  had  been  sued  upon  it,  might  he  not  have 
pleaded  non  est  factum?]  Certainly  he  might,  and  that 
case  goes  far  to  illustrate  the  present.  Though  there  is  no 
express  authority  upon  this  point  in  our  own  books,  there 
is  a  passage  in  a  very  learned  French  author,  in  which  this 
very  point  is  elaborately  discussed.  It  will  be  found  in 
Pothier,  Traitfe  du  Contr&t  du  change.  Part  1,  c.  44,  s.  99, 
p.  69.  That  author  likens  the  present  case  to  that  of  a 
contrat  de  mandat,  where  one  person  is  employed  to  exe- 
cute an  order  for  another.  He  lays  it  down,  that  the  em- 
ployer is  bound  to  repay  to  the  employee  all  the  expenses 
incurred  by  the  employment  (provided  they  are  not  occa- 

{a)  4  Camp.  485. 
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sioned  by  any  negligence  of  the  employer);  but  he  draws         ia26. 
a  distinction  between  those  expenses  which  are  incurred       ^"JT^"*^ 
causd   mandatii   and  those  which  are  incurred  occasiont  v. 

mandati  only:  and  the  result  of  his  argument  is»  that  if  a  F^^i*^!^- 
banker  pays  tjie  full  amount  of  a  bill  which  has  been  frau- 
dulently altered,  the  payment  of  the  excess  beyond  the 
original  amount  of  the  bill  is  a  payment  made,  not  cau84 
mandati,  but  occasione  mandati  only,  and  ought  not  to  be 
reimbursed  to  the  banker.  Then,  secondly,  the  defendants 
in  this  case  have  been  guilty  of  negligence.  They  might 
by  a  strict  examination  of  the  check  have  detected  the 
fraud ;  the  plaintiffs  could  not  by  possibility  do  so,  for  they 
had  not  the  means  of  examination :  and'  the  loss  ought  to 
fall  upon  that  party  who  has  the  means  of  preventing  it, 
and  neglects  to  use  them.  Besides,  it  was  extremely  un- 
likely that  the  plaintiffs  would  for  the  first  time  have  over- 
drawn their  account,  without  apprising  the  defendants  of 
their  intention  so  j^  do;  and  that,  circumstance  should 
have  excited  the  attention  at  least,  if  not  the  suspicion  of. 
the  defendants,  so  far  as  to  make  inquiries  of  the  plaintiffs, 
before  they  paid  the  check. 

Gcullmm,  contriL.  This  is  a  case  of  some*  novelty, 
and  of  vast  importance  to  bankers,  who,  if  the  defendants 
are  held  liable,  will  be  exposed  to  constant  depredations, 
without  the  possibility  of  protection.  If  the  signature  of 
the  drawer  of  a  check  is  genuine^  the  banker  is  bound  by 
law  to  pay  it,  though  every  other  part  of  it  may  be  written 
by  another  f  therefore,  surely^  his  ascertaining  the  genuine- 
ness of  the  signature  is  sufficient  to  justify  and  protect  him 
in  so  paying,  without  further  examination  of  the  check. 
The  argument  that  he  ought  to  go  further^  and  after  as- 
certaining that  the  signature  is  genuine,  should  examine 
the  check  so  closely  as  to  detect  any  alteration  in  the  body 
of  it,  however  minute,  and  however  nicely  executed,  seems 
most  unreasonable,  and  would  require  a  degree  of  labour 
and  delay  utterly  inconsistent  with  the  necessary  dispatch 
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ii^fttesiiiQM.  :Tte'ft8$^ftipR,rtlp«t aqy  alteration  in.fi.check 
ciir-biU,  made  f((UMr  it  :|^<  origiaally  ^VMm,  rendecs  it  void, 
«ifi^&Qt-^rroet'to  :tl^  es,tmt  lUttuioed,  and  is  not  borne,  p,Ht 
iby  tbe  dqcisions  ^f^  t))e  aubject    In  *Kjenha$D.y.  Qqx  (a), 

it.wiwi  held  by  L9«i  ^<mym^  tliMM^  a.  ve^  malberial  alteration 
.-flf  a  bill  of.w^ange,  1^  inserUi;^  in  it  tbe  words  ^'.or 
/order/'.  di(l  foat  rm4er  it^oid.  \Baykif9  J*  There  the 
.alteration  was  iM^e  iby  tbje  :4raw#r,  wi(h  the  Cfi^^aent^f 

the  payfie>;»|idf^  tbe. purpose. of. .c^r^t^g^ mistake; 
laodiin  {Ktiilhff*  iWiilm^ns  {h),  Xe  JSlanc,,J.f  said,  tl^t 

•KenkuD'/<r.  Cojrt  co^Jd  only  bie  8«]q>ported  otn 't^e  groux^ 
vthattthe)alt0ratiionimii8,^;^rriy  the  oorseetion  oC^mist^, 
;for  ^the  alteration. uroi  ft  very  material,  ow^.    Tk^X, .  ii^^^B^ 

ifol9,  is»ai¥eryidifiimotimefR«pi(ti^e  presen^^^   .Itshevfs 

that:  tke-nere  factroC.eintikU^ratipnt  beting  n^ade,  dp«s  .popt 
-meceaflanlyt.ntiatei  arbiU  oriiobeck.  Wiith  ree|>eQt,to  an 
f Alteration  in>tbQ.amoiuit»  Sca^bi^, .f^  cited  by <P^4ii^r,  i^ 
r  the  passage  alieady  mentiaMdj  Jis  an^  express  auljUprity  fyr 
.itsaying,  AatJn.a  case.lifce  tbi^i  jthe  iosai^iistifisLll  on  the 
.dsa9er,jand  not  on  the  banker;  though  Po/Ai#rr  cert^injy^ 

expresses  himself  of  a  different,  opinion.    The.§iip||0fi^ 

analogy  between  deeds  and  bills  was  denied  to  exist  by 
\BuiUr,  7.^in  his  elahocato;  judgment  in  j^ie  cf^e  qlM^ater 
^Y.^ilMller  (c);  wji  it  isi^iute  clear  that  snol^  an  alteration 
/^loftaiideed.r.asijwas  made  of  the  bill  in  Kenhqw  y*^Cox, 
.  jv^oaU'jnei^der^adeedToid*  .[A>$r%iiJ.  £itttthe;mtpftjhe 
i  Court  jdsffeasdfiom  Mr,' Juatiee  JBulkr^  a^d  itbeir  judgment 
•jwaa  affiuxnediint Ahe  Eju^ho(|v^  (Chamber,  on  enror],    -Sc^ 

Je!fjy..ffMasboti0m<;4)  ia-BO^ai^ority  against  tbe^presi^t 
.cdefendants.  There  the  bankers;  w^rQbgail^y  of  grp^  pegU- 
.  /geace^ibr  all  the  oiieumstaaces  wer^  such  as  to  pxoite  tb^r 
•  suspioion.   (Tbe  check  had  \mn  torn  into  fpur  parts,  and 

pasted  together  again,  and  was  palpably  dofiumd,.aqd 
\  dirty,  when  it  was  presented  for  paypient ;  ,fuid  thatoifffis 

(a)  3:E«p.  246.  (c)  4 T:  R.  820. 

« ^)  10  EasV  455.  ;See  19  East,         (iQ^  %  Qamp.  485. 
4r5.  U:]%B8l»M7.  \  Mn&§iiK17. 
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the' ground  of  L«rd  jB/&fibfui^'«  optnioa.  Hem,  tlifse  wte. 
wttB  nothing  to  excite  iawpicion,  iforsnrelytbe  factof  m 
old  iOSBtoner  for  once  ovev^drawing  ^faie  acouiilt  a  few 
peonde,  ^mb  tnot  ealeulated -.to  JuTe  tihtt  effeet, i and  .the 
oeee ' iiids >  that  thecheek  was  altcoed  'fin;Biidiia:me3Uier 
that  no  one  in  the  ordinaiy  -coofie  of  ibvflineas.cauldihaTe 
obeenred  it."  The  negligence  here  was  altogether  on  the 
mde^' tfae^cufllflMer.  To lendiaxheek  forao^oaultasium 
to<iiiie •  person,  tfcr  -the  purpose < of  beiagileat.agstn  to.E 
tidrd'pttson,  and  iay  him  seHtinto  the  aomntry ,  ,was  a  most 
ra4h'4U]d'iiBpnideiit  ueasiise,  ;and'  was  a  disect  Tidation^ef 
ihe  voderstood  oontraot^eaisCing  between  ar hanker  and;his 
4MMDflsers/<iflindy/that  the  oustosaei  shall  .nseikraDeantum 
in^ashenng'his'eheoks  into  .the  warU,>  and .  shall  apply 
them  to)the^bon&''fide  parpoeetof'xltaMdiig..oat.his.own 
Amds'fbr  his^oim'ocoasions.  In  piniciple,  the  pceseot 
feseosbles  the  case  of  iRmsell'  v.  JAtngstmfie.  (u),  .indiere  it 
waslield,  ihatan  iadoraenaent,  wflUteaionA.blanlLiMito.or 
check,  win  afterwards  bind  the  fndorser  for  any  8um:and 
time  of  payment  which  the  person,  to  whom  he  intrusts 
the  note,  chuses  to  insert  ia  it.  >  It waa  argaedlhere,  as  it 
has  been  here,  that  the  note,  when  so  filled  np,  was  not 
the4»lrteu6f  the  penon  who  had  signed  it  in  blank ;  but 
the  Court  overruled  the  objection,  and  held,  that  the  de- 
fendant was  responsible  for  all  the  consequences  of  his 
own  imprudence.  So,  here,  the  plaintiflb  have  lent  their 
signature  to  a  person  to  whom  they  owed  nothing,  who 
they  knew  would  not  present  it  himself^  but  would  hand  it 
over  to  a.  stranger ;  and  have,  therefore,  acted  with  a  ide- 
gree  of  negligence  and  imprudence,  which  renders  them 
lesponsible  for  all  the  consequences. 

tABBOTT,!^  C»  J. — I  am  deady  of  opinion  .that  the  plain- 

'  tifis  are. entitled  to  recover ;  aiid  on^this  short  ground.    A 

'  banker^has-no  Tight  to  charge: his. customer  with  any  sum* 

whAoh.he  has  not  e9:pTe86ly  ordered  him  to*  pay.    Here, 

(o>  9  Deng'.  514. 
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unfortunately,'  the  defendants  have  paid  a  larger  sum  than 
the  plaintiffs  had  ordered  them  to  pay ;  for  the  order  was 
to  pay  3/.,  and  they  have  paid  200/.  I  am  decidedly  of 
opinion  Ihat  the  defendants  can  chai^  the  plaintiff  the  3/. 
only,  and  it  follows  that  the  plaintiffs  are  entitled  to 
recover  the  excess,  namely,  197/. 


Batlet,  J. — I  am  of  the  same  opinion.  A  banker  is 
the  mere  depository  of  his  customer's  money,  and  his  duty 
is  to  pay  it  out  from  time  to  time  in  such  amountaas  the 
customer  directs.  If  he,  unfortunately,  pays  away  his 
customer's  money  upon  a  forged  order,  he  must  abide  the 
loss;  for  in  order  to  justify  him  in  paying  at  all,  he  must 
shew  that  the  order  is  genuine  in  all  its  parts ;  not  in  the 
signature  only,  but  throughout.  Now,  in  this  case,  the 
banker  has  paid  upon  an  order  which  was  not  genuine,  for 
his  customer  never  ordered  the  sum  which  he  has  paid,  to 
be  paid.  The  plaintiffs,  therefore,  are  entitled  to  judg- 
ment. 


The  other  Judges  concurred. 


Postea  to  the  Plaintifis. 


Wynne  d.  Griffith. 


J.  HE  following  case  was  sent  by  the  Master  of  the  Rolls 
for  the  opinion  of  this  Court. 


By  lease 
and  release  of 
Juncj  1750, 
and  a  com- 
mon recovery  ruffered  in  pursuance  thereof,  C.  and  H.  R.  nettled  certain  freehold  estates 
to  such  uses  as  C*,  H.  K.  and  D.  his  wife,  and  M.  JR.  should  appoint,  and  in  defkult 
of  such  api]pointment,  as  to  part,  to  the  use  of  C.  for  life,  and  as  to  the  residue,  to  the  use 
of  H.  R.  in  fee.  By  lease  and  release  of  October,  1751,  the  latter  made  hetween  A.  and 
B,y  of  the  first  part;  C,  H.  JR.  and  D,  his  wife,  and  M.  R,,  of  the  second  part;  and 
W.  M.,  J.  L.,  R.  W.,  and  P.  W.,  of  the  third  part ;  C,  H.  A.  and  D.  his  wife,  and. 
M,  R.  did  grant,  bargain,  seU,  reieau,  confirm,  direct,  Umit,  and  appoint,  to  W»  M,,  J. 
L,,  R.  W,,  and  P.  W,,  in  their' actual  possession  heing,  the  same  estates,  to  hold  'to 
them  in  fee,  for  several  uses  there  set  forth : — Held,  that  by  those  deeds  the  legal  fee  iu 
the  estates  so  settled,  did  not  vest  in  W,  M,,  J,  L.,  R,  W.,  and  P.  W. 


Wynne 
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3y  indentores  of  lease  and  release  bearing  date  re*  i826. 
spectively  Ist  and  2d  June,  1 760 ;  the  release  being  tri- 
partite, and  made  between  Humphrey  Roberts  and  Do^  v. 
rothy  his  wife,  Mary  Roberts,  spinster,  and  heir  apparent  Griffith. 
of  the  said  Humphrey  Roberts  and  Dorothy  his  wife,  and 
Caihertne  Roberts,  widow,  of  the  first  part ;  John  Salns^ 
bury  and  John  Ellis,  of  the  second  part;  and  Robert 
Wynne  and  Owen  Hollarid,  of  the  third  part;  and  by 
common  recovery  snffered  in  pursuance  thereof  at  the 
great  sessions  for  the  county  of  Carnarvon,  8th  September, 
1750;  certain  messuages,  lands,  and  hereditaments,  the 
estate  and  inheritance  of  the  said  Humphrey  Roberts,  and 
certain  other  messuages,  lands,  and  hereditaments,  the 
estate  and  inheritance  of  the  said  Catherim  Roberts,  and 
certain  other  messuages,  lands,  hereditaments,  and  pre- 
mises, therein  described  to  have  been  theretofore  pur- 
chased by  the  said  Humphrey  Roberts,  and  all  other  the 
messuages,  lands,  tenements,  and  hereditaments  what- 
soever of  them  the  said  Humphrey  Roberts  and  Dorothy 
his  wife,  Mary  Roberts,  and  Catherine  Roberts,  or  any  of 
tfaem,  in  the  parishes  therein  mentioned,  and  elsewhere,  in 
the  county  of  Carnarvon,  with  their  appurtenances,  wens 
limited ;  To  the  use  and  behoof  of  such  person  and  per- 
sons, and  for  such  estate  and  estates,  and  subject  to  such 
provisoes,  powers,  limitations,  trusts,  conditions,  and 
agreements,  as  the  said  Humphrey  Roberts  and  Dorothy 
his  wife,  Mary  Roberts,  and  Catherine  Roberts,  at  any 
time  or  times  thereafter,  during  the  term  of  their  natural 
lives^  by  any  their  joint  deed  or  deeds,  writing  or  writings, 
to  be  by  them  duly  executed  in  the  presence  of  two  or 
more  credible  witnesses,  should  direct,  limit,  and  appoint; 
and  for  default  of  such  direction,  limitation,  or  appoint- 
ment ;  To  the  use  and  behoof  of  such  person  or  persons, 
for  such  estate  and  estates,  and  subject  to  such  provisoes, 
powers,  limitations,  and  agreements,  as  the  said  Iftim- 
phrey  Roberts  and  Dorothy  his  wife,  and  Mary  Roberts, 
(in  case  they  should  all  of  them  survive  the  said  Cathe^ 

VOL.   Vlll.  2  I 


V. 

Gaiffith. 
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1826.  their  heirs,  during  the  lives  of  the  said  Robert  Wtfnne, 
Wynne  ^^®  younger,  and  the  said  Mary  his  intended  wife,  re-> 
spectively;  in  trust  to  preserve  contingent  remainders; 
and  from  and  immediately  after  the  decease  of  the  sur- 
vivor or  longest  liver  of  them  the  said  Robert  Wynne  the 
younger,  and  Mary  his  intended  wife;  to  the  use  and 
behoof  of  the  said  William  Mostyn,  John  Lloyd,  Robert 
Wynne  (of  Garthwin),  and  Pierce  Wynne,  their  executors, 
administrators,  and  assigns,  for  the  term  of  500  years  from 
thence  next  ensuing;  nevertheless,  upon  the  trusts,  and 
for  the  intents  and  purposes  thereinafter  mentioned ;  and 
from  and  after^  the  determination  of  the  said  term  and 
estate  of  and  for  500  years ;  to  tile  use  of  the  first  son  of 
the  said  Robert  Wynne  the  younger,  by  the  said  Mary  his. 
intended  wife,  lawfully  to  be  begotten,  and  the  heirs  of 
the  body  of  such  first  son  lawfully  issuing ;  and  for  de- 
fault of  such  issue,  to  the  use  of  the  second  and  every 
other  son  of  the  said  Robert  Wynne  the  younger,  by  the 
said  Mary  his  intended,  wife,  lawfully  to  be  begotten, 
severally  and  successively,  in  tail;  with  remainder,  to 
the  use  of  the  daughters  of  the  said  Robert  Wynne  the 
yqunger,  by  the  said  Mary  his  wife,  in  tail ;  with  remain- 
der, to  the  use  of  the  said  Humphry  Roberts,  hia  heirs 
and  assigns  for  ever.  And  it  was  thereby  declajred  and 
agreed,  that  as  well  as  to  the  said  term  of  500  years,  as 
also  9^  to  another  term  of  500  years  thereby  created  and 
limited,  upon  trust  that  in  case  there  should  be  one  or 
more  younger  child  or  children,  sons  or  daughters,  of  the. 
said  Robert  Wynne  the  yDunger«  by  the  said  Mary  hia 
intended  wife,  lawfully  begotten,  other  than  and  besides 
such  as  should  be  immediately  inheritable  to  the  said 
premises, 'respectively,  by  virtue  of  the  limitations  therein- 
before contained;  that  then  the  said  William  Mo$tyu, 
John  Lloydj  Robert  Wynne  (  of  Garthudn)^  and  Pierce 
Wynne,  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  should  by  sale  or  mortr*, 
gage  of  the  said  terms,  or  any  part  thereof,  or  out  of  the 
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rents,  issaes,  and  profits,  of  the  said  premises  during  the        1826. 
said  term,  after  the  death  of  the  said  Robert  Wynne  the 
younger,  or  in  his  lifetime,  if  he  should  signify  his  con-  v. 

sent  thereto,  as  therein  mentioned,  (so  as  that  thereby  ^<^'"<^"* 
none  of  the  prior  estates  in  any  part  of  the  said  premises, 
thereinbefore  limited,  should  be  thereby  impeached  or  in* 
cambered  daring  the  respective  continuances  thereof)* 
raise  and  levy  siich  sum  and  sums  of  money,  not  ex- 
ceeding 6,000/.,  as  the  said  Robert  Wynne  the  younger, 
by  any  writing  or  writings  nnder  his  hand  and  seal,  at- 
tested by  two  or  more  credible  witnesses,  or  by  his  last 
will  and  testament  to  be  by  him  duly  published  in  the 
presence  of  three  or  niore  credible  witnesses,  should 
direct  or  appoint ;  and  for  want  of  such  direction  or  ap- 
pointment, then  to  raise  or  levy  the  whole  6,000/.,  in 
manner  following,  that  is  to  say ;  one  moiety  thereof  out 
of  the  premises  thereby  granted  and  released  by  the  said 
Robert  Wy^ne,  the  elder,  and  Robert  Wynne  the  younger, 
and  the  other  moiety  thereof  out  of  the  premises  thereby 
granted  and  released  by  the  said  Humphrey  Roberts  and 
Dorothy  his  wife,  Mary  Roberts,  and  Catherine  Roberts ; 
and  pay  the  same  to  and  for  the  portion  and  portions  of 
such  younger  child  or  children  as  therein  mentioned. 
And  it  was  by  the  same  indenture  provided,  declared,  and 
agreed,  that  if  the  said  sum  of  6,000/.,  or  such  part 
thereof  as  the  said  Robert  Wynne  the  younger  should  so 
direct  to  be  raised,  should  be  paid  by  the  person  or  per* 
sons  who  should  be  entitled  to  the  fireehold  and  inheritance 
of  the  said  premises  for  the  time  being ;  then  and  from 
thenceforth,  the  said  two  several  terms  of  600  year» 
and  600  years  should  cease,  determine,  and  be  utterly  void. 
And  by  the  sam^  indenture  of  2nd  October,  1761,  the  said 
Humphrey  Roberts,  for  himself  and  the  said  Dorothy  his 
wife,  and  the  said  Mary  Roberts  and  Catherine  Roberts, 
for  themselves,  did,  severally  and  respectively,  and  for  their 
several  and  respective  heiiB,  executors,  and  administrators, 
and  not  the  one  for  the  other,  or  the  acts,  deeds,  heirs,  &c.y 
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1826.  of  the  Other  of  them,  covenant^  promise  and  agree  to  and  with 

^^^^'  the  said  William  Mastyn,  John  Lloyd,  Robert  Wynne  (of 

V.  Garthwin),  and  Pierce  TFy^tne,  their  executors  and  adminis- 

Gbifffth.  |i.|^(;Qrg^  thi^t  l^ljgy  ^le  gj^j^j  Humphrey  Roberts,  Dorothy  his 

wife,  Mary  Roberts  and  Catherine  Roberts,  were,  or  one  ot 
them  was,  at  and  immediately  befinre  the  sealing  and 
delivery  of  the  same  indenture,  lawfully,  rightfully,  and 
absolutely  seised  of  and  in  all  and  singular  the  messuages, 
lands,  tenem^its,  and  hereditaments  by  them  thereby 
granted  and  released,^  or  intended  to  be  granted  or  re- 
leased, for  a  good,  sure,  absolute  and  indefeasible  estate  of 
inheritance,  and  then  had,  or  one  of  them  had,  in  them- 
selves, or  himself,  full  power,  lawful  and  absolute  autho- 
rity to  grant,  bargain,  sell,  convey,  release  and  settle  the 
same  premises  to  and  for  the  uses,  intents  and  purposes, 
and  in  manner  thereinbefore  mentioned  touching  and 
concerning  the  same ;  and  that  all  the  same  premises  then 
were,  and  so  from  thenceforth  should  remain  and  continue 
free  and  clear,  or  otherwise  by  them  the  said  Humphrey 
Roberts  and  Dorothy  his  wife,  Mary  Roberts  and  Ca- 
therine  Roberts,  their  heirs,  executors,  administrators 
und  assigns,  or  some  of  them,  well  and  sufficiently  saved, 
kept  harmless  and  indemnified  of,  from,  and  against  all 
and  all  manner  of  former  and  other  gifts,  grants,  estates, 
tithes,  troubles,  charges,  and  incumbrances  whatsoever, 
had,  made,  done,  committed,  or  wittingly  or  willingly  suf- 
fered by  them  the  said  Humphrey  Roberts  and  Dorothy 
his  wife,  Mary  Roberts  and  Catherine  Roberts,  or  by, 
through,  with,  or  under  their  act  or  acts,  means,  consent, 
n^lect,  default,  privity  or  procurement.  And  further, 
that  they  the  said  Humphry  Roberts  and  Dorothy  his 
wife,  Mary  Roberts  and  Catherine  Roberts,  and  their 
respective  heirs,  and  all  and  every  other  person  or  persons 
whatsoever  having,  or  lawfully  claiming,  any  estate  or 
interest  of,  in,  to,  or  out  of,  the  same  premises  or  any  part 
thereof,  from,  by,  or  under  them  or  any  of  them,  should 
and  would,  from  time  to  time,  and  at  all  times  thereafter. 
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at  or  upon  the  reasonable  request  of  the  said   William        1826* 
Moiiyn,  John  Lloydf  Robert  Wynne  (of  Garthwin),  and       Wyii»E 
Pierce  Wynne,  their  heirs^  and  assigns,  at  the  proper  costs     ^    v. 
and  charges  of  the  said  Humphrey  Roberta,  his  heirs  or 
assigns^  make,  do,  acknowledge,  levy,  execute  and  suffer, 
or  cause  to  be  made,  done,  acknowledged,  levied,  exe* 
cuted  and  suffered,  all  and  every  such  further  and  other 
act  and  acts,  thing  and  things,  assurances  and  conveyances 
in  the  law  whatsoever,  for  the  further,  better,  and  more 
perfect  assuring,  settling  and  confirming  of  all  and  sin- 
gular  the   said    premises   thereinbefore    mentioned,    or 
thereby  intended  or  agreed  to  be  by  them  released,  settled 
or  assured,  or  any  part  thereof,  to  the  uses,  intents  and 
purposes  thereinbefore  expressed  and  declared  concerning 
the  same  respectively,  as  by  the  said   William  Mostyn, 
John  Uqyd,  RfAert  Wynne  (of  Garthwin),  and  Pierce 
Wynne,  their  heirs  or  assigns,  or  their,  or  any  of  their 
counsel  learned  in  the  law,  should  be  reasonably  devised^ 
advised,  or  required ;  and  which  said  indenture  of  2nd 
October,   1761,  was  duly  executed  by  the  said   Robert 
Wynne  the  elder,  and  his  execution  thereof  attested  by 
two  witnesses,  and  was  duly  executed  by  the  said  RiAert 
Wynne  the  younger,  and  his  execution  thereof  attested  by 
three  witnesses,  and  was  also  duly  executed  by  the  said 
Humphrey  Roberts,  Dorothy  Roberts,  Mary  Roberts,  and 
Catherine  Roberts,  and  their  respective  execution  thereof 
attested  by  three  witnesses. 

The  marriage  between  the  said  Robert  Wynne  the 
younger  and  the  said  Mary  Roberts,  was  solemnized 
shortly  after  the  execution  of  the  said  last  mentioned 
indenture,  and  there  was  issue  of  the  marriage  only-one 
son,  Robert  Watkin  Wynne,  and  one  daughter,  Jant,  who 
afterwards  became  the  wife  of  John  Wynne  Griffith. 

The  said  Catherine  Roberts  died  in  the  year  1763,  the 
said  Humphrey  Roberts  died  in  the  year  17 — ,  and  the 
said  Dorothy  Roberts  died  in  the  year  1767. 

The  said  Robert  Wynne  the  younger  died  in  the  year 
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1826.  1782,  leaving  the  said  Mary  his  wife,  and  the  said  Robert 

yp'^^  TFior/Ain  Wynne^  his  only  son  and  heir  at  law,  and  the  said 

V.  Jane,  his  daughter  and  only  other  child,  him  surviving ; 

GmiFFiTH.  ^^  ^^^^g  ^^  jjjg  ^Q^  j^^  24th  September,  1767, 

directed  that  the  whole  of  the  said  portion  of  6,000/« 
should  be  raised  in  favour  of  his  said  daughter  Jane,  and 
paid  to  her  on  her  attaining  the  age  of  21  years,  as  therein 
mentioned.  An  indenture  of  settlement  was  made  on  the 
marriage  of  the  said  Jane  with  the  said  Jokn  Wynne 
Qriffith,  dated  16th  February,  1786,  whereby  the  said 
Jane  assigned  the  said  portion  of  6,000/.  to  the  said 
"Robert  Wathin  Wynne,  ^d  John  Uoyd,  Robert  Wynne; 
and  Bennett  Williams,  esquires ;  upon  trust  to  pay  1^000/. 
(part  thereof)  to  the  said  Jokn  Wynne  Griffiih,  and  on 
receipt  of  the  sum  of  6,000/.  (tfie  residue  thereoO»  to  invest 
the  same  in  the  purchase  of  lands  of  inheritance,  and  settle 
the  same  in  strict  settlement  for  the  benefit  of  the  said 
JoA»  Wynne  Griffith  and  Jane  his  wife,  and  their  issue,  as 
therein  fhfsntioned :  but  the  settlement  did|  not  expressly 
authorise  the  said  trustees  to  give  discharges  for  the  money. 

By  indentures  of  4th  and  6th  October,  1806,  the  said 
Robert  Watkin  Wynne  conveyed  an  estate  called  Plas^ 
newydd  estate)  being  part  of  the  settled  estates,  to  the  use 
of  the  said  John  Wynne  Grifith,  Robert  Watkin  Wynne, 
and  Edward  Lloyd,  upon  trust  to  sell,  and  out  of  the 
monies  to  arise  thereby  to  pay  off  the  remainder  of  the 
portion  of  6,000/. 

By  an  indenture  dated  24th  December,  1812,  after 
reciting  that  the  sum  of  4,200/.,  the  then  remainder  of  the 
said  portion,  had  been  paid  off  to  the  said  John  Lloyd 
(the  surviving  trastee  of  the  said  marriage  settlement  of 
Ae  said  Jokn  Wynne  Griffiih  and  Jane  his  wife),  they 
the  said  John  Lloyd,  Jokn  Wynne  Griffith,  and  Jane  his 
wife,  released  the  said  Jokn  Wynne  Griffitk,  Robert 
Watkin  Wynne  and  Edward  Lloyd,  and  the  estate  coin** 
prised  in  the  said  indenture  of  settlement  of  1st  and  2d 
October,  1761,  of  and  from  the  same. 
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The  said  Robert  Watkin  Wynne  died  in  the  year  1806,        i826. 
in  the  lifetime  of  his  said  mother  Mary  Wynne,  and  with- 
out, having  barred  the  said  entail,  leaving' JoAit  Wynne,  V. 
his  eldest  son  and  heir  at  law;  him  surviving.    The  said     G^'J^f^B. 
Mary  Wynne  died  in  the  month  of  January^  1814. 

By  indentures  of  lease  and  release,  bearing  date  re- 
spectively  10th  and  11th  March,  1814,  and  made  and 
duly  executed  between  the  said  John  Wynne,  therein 
described  as  the  eldest  son  and  heir  at  law  of  the  said 
Robert  Watkin  Wynne,  who  was  the  only  son  of  the  said 
Robert  Wynnehy  Mary  his  late  wife  deceased,  of  the  first 
part ;  John  Oldfield  of  the  second  part ;  and  Sir  Thomm 
Mostyn,  baronet,  of  the  third  part ;  thereby,  aAer  netting 
(among  other  things)  the  said  indentures  of  1st  and  2nd 
October,  1751,  and  that  the  said  Jioier^  Watkin  Wynnedied 
in  1806  without  having  done  any  act  to  bar  the  estate 
tail  vested  in  him  in  remainder  under  the  said  last  men- 
tioned indenture;  it  is  witnessed,  that  the  said  JoAii 
Wynne,  for  barring  and  destroying  the  estate  tail  then 
vested  in  him  of  and  in  all  the  messuages,  lands  and  hero* 
ditaments  therein  mentioned,  and  for  assuring  the  same 
to  the  uses  limited  and  declared  of  and  concerning  the 
same,  did  grant,  release,  and  confirm  unto  the  said  John 
Oldfield  and  his  heirs^  the  said  settled  estates  in  the 
eounty  of  Carnarvon  ;  to  hold  the  same  unto  and  to  the 
use  of  the  said  John  Oldfield,  his  heirs  and  assigns  for 
ever;  to  the  intent  that  the  said  John  Oldfield  might  be 
tenant  to  the  prescipe  in  a  common  recovery  to  be  suffered 
of  the  same  premises,  and  which  said  recovery,  when  suf- 
fered, it  was  thereby  declared  should  enure ;  to  the  use  of 
such  person  or  persons,  and  for  such  estate  or  estates,  as 
the  said  John  Wynne  should  in  manner  therein  mentioned 
.appoint;  and  in  default  thereof,  to  the  use  of  the  said 
John  Wynne  and  his  assigns  for  his  life,  without  impeach- 
ment oi  waste,  with  ranainder,  to  the  use  of  the  said 
Sir  Thomas  Mostyn  and  his  heirs,  during  the  natural  life 
of  the  said  John  Wynne,  in  trust  for  him  the  said  John 
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1826.         Wynne;  with  remainder;  to  the  use  of  the  right  heirs  of 
the  said  JoAn  Wynne,  forever;  and  which  said  recoveiy 
was  afterwards  duly  had  and  suffered  at  the  Carnarvon- 
Obiffith.     ,^,yg  Great  Sessions,  4th  April,  1814. 

By  a  decretal  order  of  the  High  Court  of  Chancery, 
made  5th  August,  1822,  in  a  cause  in  which  the  said  John 
Wynne  was  plaintiff,  and  the  said  John  Wynne  Griffith 
and  others  were  defendants ;  it  was  declared,  that  the  said 
portion  of  6,000/.  had  been  fully  paid  and  satisfied,  and 
the  said  term  of  500  years  had  ceased  and  determined. 

The  question  for  the  opinion  of  this  Court  was,  whether, 
under  the  said  indentures  of  Ist  and  2d  June,  1750,  and 
the  common  recovery  suffered  in  pursuance  thereof;  and 
under  the  said  indentures  of  Ist  and  2d  October,  1751, 
the  legal  fee  of  such  of  the  estates  and  premises  comprised 
in  the  said  first  mentioned  indentures,  as  were  settled  and 
assured  by  the  said  last  mentioned  indentures,  became 
vested  in  the  said  William  Mostyn,  John  Lloyd,  Robert 
Wynne  (of  Garthwin),  and  Pierce  Wynne :  And,  if  so,  whe- 
ther a  jury  would  be  directed  to  presume  a  reconveyance  of 
the  said  legal  estate  from  them  to  the  uses  specified  in  that 
deed. 

Preston,  for  the  plaintiff.  The  deeds  of  the  Ist  and  2d 
of  October,  1751,  operated  as  a  conveyance  under  the 
seisin  of  Humphrey  Roberts  and  Catherine  Roberts,  and 
not  as  an  appointment  under  the  power.  The  deeds  of  1750 
shew  that  the  entire  seisin  was,  at  that  time,  in  Humphrey 
Roberts  and  Dorothy  his  wife.  They,  therefore,  might 
have  conveyed  by  common  law  assurance,  without  regard 
to  the  power  ;  and  if  they  had  done  so,  that  would  have 
extinguished  the  power.  The  power  was  one  in  the  na- 
ture of  an  ownership,  and  capable  of  being  released :  it 
was  not  a  mere  naked  authority.  If  either  of  the  four 
grantors  had  done  any  act  to  extinguish  the  power,  the 
operation  of  the  power  would  have  been  destroyed  pro 
tanto,  for  such  powers  are  apportionable,   and  may  be* 
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released  in  part,  though  not  all  at  once.  Albany*s  case  (a), 
^gg^'^  csBe  (6).  Any  one  of  the  parties^  therefore, 
might  have  pat  an  end  to  the  ownership,  and  Mr.  and  Mrs. 
Roberts,  together,  might  have  extinguished  the  power. — 
[Bay  ley,  J. — ^The  owner  of  the  fee  must  have  been  a  party 
to  the  exercise  of  the  power].  Certainly ;  and  he  could 
not  do  an  act  by  virtue  of  the  power,  in  defeazance  of 
another  act  done  immediately  before  by  himself,  as  owner. 
Then,  as  it  was  competent  either  to  the  four  to  exercise 
their  power,  and  put  an  end  to  the  ownership,  or  to  the 
two  to  exercise  their  ownership,  and  put  an  end  to  the 
power ;  the  question  to  day  is,  what  is  the  effect  of  the 
acts  they  have  done,  consistently  with  the  rules  of  law. 
Now,  the  rules  of  law  upon  the  subject,  are  clearly  ex- 
pressed in  Sir  Edward  Clere^s  case  (c).  "  If  a  man  seised 
of  land  in  fee  makes  a  feoffment  to  the  use  of  such  per- 
son or  persons,  and  of  such  estate  and  estates  as  he  shall 
appoint  by  his  will,  that  by  operation  of  law,  the  use  doth 
rest  in  the  feoffor,  and  he  is  seised  of  a  qualified  fee,  that 
is  to  say,  till  declaration  and  limitation  be  made  according 
to  his  power.  When  a  man  makes  a  feoffment  to  the  use 
of  his  last  will,  he  has  the  use  in  the  mean  time.  If,  in 
such  case,  the  feoffor,  by  his  will,  limits  estates  according 
to  his  power,  reserved  to  him  on  the  feoffment,  there  the 
estates  shall  take  effect  by  force  of  the  feoffment,  and  the 
use  is  directed  by  the  will ;  so  that  in  such  case  the  will  is 
but  declaratory :  but  if,  in  such  case,  the  feoffor,  by  his 
will  in  writing,  devises  the  land  itself,  as  owner  of  the 
land,  without  any  reference  to  his  authority,  there  it  shall 
pass  by  the  will,  for  the  testator  had  an  estate  devisable  in 
him,  and  power  also  to  limit  an  use,  and  he  had  election 
to  pursue  which  of  them  he  would ;  and  when  he  devised 
the  land  itself  without  any  reference  to  his  authority  or 
power,  he  declared  his  intent  to  devise  an  estate  as  owner 
of  the  land  by  his  will,  and  not  to  limit  an  use  according 

(a)  1  Rep.  110  b. . .  (c)  6  Id^  17  b. 

(6)  Id.  173  a. 
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1926'.        to  hiB  authority ;  and  in  each  case,  the  land  being  held  in 
Wymus       capite,  the  devise  is  good  for  two  parts,  and  void  for  the 
V*  third  part,  for,  as  the  owner  of  the  land,  he  cannot  dispose 

of  more ;  and,  in  such  case,  the  devise  cannot  take  effect 
'  by  the  will  for  two  parts,  and  b^  the  feoffment  for  the 

third  part ;  for  he  made  his  devise  as  owner,  and  not  ac- 
cording to  his  authority,  and  his  devise  shall  be  of  as  much 
validity  as  the  will  of  every  other  owner  having  any  land 
in  capite,**  It  is  a  general  rule,  that  effect  is,  if  possible, 
to  be  given  to  the  acts  of  a  party;  Trepori^B  case  (a). 
There  A.  was  tenant  for  life,  the  remainder  to  B.  in  fee, 
and  they  both  by  indenture  joined  in  a  lease  to  the  [ilain- 
tiff;  and  it  was  resolved,  that  presently,  by  the  delivery  of 
the  deed,  it  was  the  lease  of  ii.,  during  his  li/e,  and  thecon- 

• 

firmation  of  B. ;  and  after  the  death  of  A.,  it  was  the  lease 
of  B.,  and  the  confirmation  of  A.  Roe  v.  Tranmer(b), 
is  to  the  same  efiect ;  where  it  was  held,  that  the  deed 
could  not  operate  as  a  release,  because  it  attempted  to 
convey  a  freehold  in  future,  but  that  it  was  good  as  a 
covenant  to  stand  seised.  There  is  also  another  rule  of 
law  important  to  be  remembered  as  bearing  upon  this  case, 
namely,  that  the  grantee  of  a  deed  is  entitled  to  plead  the 
deed  in  any  mode  most  conducive  to  his  own  interest, 
80  that  it  be  not  contrary  to  the  apparent  intent  of  the 
grantor.  Heyward^s  case  (c),  Darrel  v.  Gunter  {d). 
Then  look  to  the  form  of  die  instrument  in  question.  In 
some  cases  the  deed  is  such,  that  it  may  operate  in  part 
over  the  ownership,  and  in  part  over  the  power;  but  this 
is  not  such  a  case :  here  the  deed  must  operate  in  toto, 
either  as  an  appointment,  or  as  a  conveyance.  It  could 
not  be  pleaded  as  both.  The  party  would  be  bound  to 
plead  it  as  one  or  the  other,  and  by  so  doing  would  make 
his  election  to  take  it  as  an  appointment,  or  as  a  convey* 
ance ;  an  election  which  the  grantee  would  have,  which-  . 

(fl)  6  Rep.  14  b.  (d)  Sir  W.  Jones,  206 ;    2  Roll. 

(()  Willes,  682 ;  2  WUmo,  75.      Abr.  787,  pi.  7. 
(c)  2  Rep.  35. 
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ever  way  the  grantor  intended  the  deed  to  operate.     It  is 
qoite  clear*  from  the  form  of  the  deed,  that  the  parties  in*       WynTb 
tended  it  to  operate  as  a  common  hiw  conTeyance,  for  else,  «• 

to  what  purpose,  or  of  what  utility  was  the  lease  for  a 
year,  except  it  was  to  be  followed  by  the  release  ?    Unless 
that  was  the  design,  its  introduction  was  a  perfect  ano- 
maly. The  lease  for  a  year  pro  tanto  suspended  the  power. 
The  intent  of  the  parties  was  to  convey  to  uses  capable  of 
execution  by  the  statute.    Except  in  the  very  words  of 
grant  only,  there  is  no  part  of  the  deed  in  which  any  referw 
ence  is  made  to  the  power,  and  there  it  is  quite  evident 
that  the  words  '' direct,  limit,  and  appoint,"  have  crept 
in  through  mistake.    Those  words  can  have  no  operation 
in  point  of  law,  but  they  may  have  the  effect  of  expressing 
the  concurrence  of  the  parties  who  had  no  interest  in  the 
estate,  and  whose  interest,  if  they  had  any,  would  have  been 
bound  thereby.  All  the  different  parts  of  the  deed  shew  that 
the  parties  were  acting  by  virtue  of  their  ownership,  and  not 
by  virtue  of  their  pow'er.  The  first  use  in  the  settlement  is  to 
secure  the  estate,  until  the  marriage,  to  the  same  uses  as 
before  the  settlement  was  made.    Suppose  the  marriage 
had  never  taken  place,  would  it  have  been  possible  to  con- 
vince the  parties  that  their  previous  powers  were  gone,  and 
that  the  legal  estate  had  vested  in  thp  trustees  ?  Clearly 
not;  nor  would  any  such  result  have  ensued :  for  if  the 
marriage  had  not  taken  place,  the  parties  would  have  been 
in  statu  quo.    It  was  never  intended  to  vest  the  legal 
estate  in  the  trustees.    Their  duties  were  merely  nominal ; 
or  at  least,  the  only  important  duty  was  that  relating  to 
the  term  of  500  years.    Now  that  was  clearly  a  legal,  and 
not  an  equitable  term.    The  proper  construction  of  a  deed, 
is  that  which  will  give  it  complete  legal  effect.    The  con- 
struction now  contended  for  will  have  that  operation,  and 
no  other  mode  of  construction  will.    Suppose  this  parti- 
cular case  had  occurred  previous  to  the  passing  of  the 
Statute  of  Uses, — how  would  the  law  have  stood  then? 
The  Court  then  could  only  have  looked  at  the  power  as  an 
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equitable  power,  and  have  considered  the  case  as  within 
the  second  resolatien  in  Sir  Edward  Clere's  case  (a),  whefe 
the  act  of  the  testator  was  held  to  take  effect  out  of  the 
interest,  and  not  out  of  the  power^  and  within  the  rule 
laid  down   in   Parker  v.  Kett  (6),   and   recognised,  hj 
Lord  Kenyan,  when  Master  of  the  Rolls,  in  Andrews  ▼• 
Emmeit  (c),  namelji  ''  that  where  one  has  an  interest,  and 
an  authority  together,  and  he  does  an  act  generally*  it 
shall  be  construed  in  relation  to  his  interest,  and  not  to 
his  authority.'^    None  of  these  parties  are  interested  in 
contending  that  this  deed  operated  as  an  appointment; 
and  no  part  of  the  deed  itself  indicates  the  intention  of  the 
parties  to  have  been  that  the  legal  estate  should  vest  in 
the  trustees  for  any  purpose :   then  the  case  of  Cox  y* 
Chamberlain  (d)  applies.    There  the  rule  of  construction 
was  laid  down  to  be,  that  an  instrument  like  the  present 
is  to  be  construed  either  as  an  appointment,  or  a  conveyance, 
as  will  best  give  effect  to  the  real  object  and  intention  of 
the  parties.    It  was  there  held,  that  where  ''  A.  having 
both  a  power  and  an  interest,  the  estate  being  conveyed 
to  such  uses  as  he  should  appoint,  and  in  default  of  appoint- 
ment, to  him  in  fee,  conveys  by  lease  and  release,  using 
also  words  of  appointment;  the  deed  operates  as  a  convey- • 
ance  of  his  interest,  not  as  an  execution  of  his  power; 
especially  if  the  effect  of  the  latter  construction  will  defeat 
the  object;"  and  the  Master  of  the  Rolls,  in  his  judgment, 
said,  ''  I  am  clearly  of  opinion,  upon  every  principle  upon 
which  the  Court  acts  with  regard  to  the  construction  of 
conveyances,  that  it  would  be  monstrous  in  this  case  to 
hold,  that  where  there  is  a  power  and  an  interest,  and  the 
act  being  equivocal,  it  is  doubtful  whether  he  acted  under 
the. one  or  the  other,  the  Court  should  adopt  that  which 
would  defeat  the  instrument."    Now  that  case  is  extremdy 
similar  to  the  present,  and  is  a  strong  authority  in  favour 


(fl)  6  Rep.  17  b. 
(6)  12  Mod.  469. 
ic)  2  Bro.  C.  C. 
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of  the  present  argument.  It  will  perhaps  be  Buggested  ^3^- 
thai  that- case  has  been  over-ruled,  •  or  impugned  by  the 
Mibsequent  case  of  Rotichv.  Wadham(a);  but  the  latter 
in  reality  supports  the  former,  and  assists  th^  present  argu- 
ment; for  though  there  were  words  of  appointment  as  well 
as  of  conveyance  there,  and  it  was  held  that  the  purchaser 
took  by  appointment,  and  not  by  conveyance,  it  was 
because  the  instrument,  though  more  commonly  and  pro* 
perly  adapted  to  pass  an  interest,  and  containing  words  of 
grant  for  that  purpose,  yet  professed  in  terms  to  be  an 
appointment;  and  because  it  was  obviously  for  the  benefit 
of  the  purchaser  to  take  by  appointment,  and  such  appeared 
upon  the  whole  to  have  been  the  intention  of  the  parties. 
GoodUl  V.  Bfigham  {b),  will  be  relied  on  by  the  other  side, 
but  it  is  perfectly  reconcileable  with  all  the  other  cases  on 
the  subject ;  for  all  that  was  there  decided  was,  that  under 
a  devise  to  a  feme  covert,  with  a  power  to  dispose  of  the 
estate  without  the  control  of  her  husband,  the  power  was 
void,  as  being  inconsistent  with  the  fee  given  to  her  in  the 
first  instance,  and  that  she  could  not  convey  without  fine. 
That  decision  was  founded  on  the  rule  of  common  law,  by 
which  a  fee  and  a  power  cannot  exist  together  in  the  same 
person ;  but  that  rule  does  not  apply  to  cases  under  the 
Statute  of  Uses,  and  when  that  distinction  is  remembered, 
it  reconciles  GoodUl  v.  Brigham  (Jb)  with  Cox  v.  Chambers- 
lain  {c).  U  Roach  Y.  Wadham{d)  was  decided  upon  the 
ground  of  effectuating  the  intention  of  the  parties,  it  presents 
no  difficulty,  and  leaves  Cox  v.  Chamberlain  (e)  untouched 
as  an  authority  in  favour  of  the  present  plaintiff;  and  if  it 
was  decided  upon  any  other  ground,  it  is  directly  opposed 
to  the  rule  of  law  as  laid  down  both  there  and  in  Sir 
.Edward  Ciere'&  case  (Ji).  That  it  was  decided  upon  that 
ground  only,  seems  manifest  from  the  language  used  by 

•     (a)  6  East,  289.  (d)  6  East,  289. 

lb)  1  Bos.  &  Pul.  192.  (e)  4  Vesey,  631 . 

.    (c)  4  Vesey,  jun.  641.  (/)  6  Rep.  17  b. 
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Lord  Ellenboroagh,  in  the  preliminary  part  of  his  judg- 
ment ;  for  he  said,  "  this  is  a  conveyance  with  a  double 
aspect,  bacing  words  which  indicate  an  intention  to  pass 
an  interest  and  to  limit  an  use,  and  to  be  taken  either  as  a 
conveyance  or  an  appointment.  We  will,  therefore,  look 
into  the  deeds  and  see  which  is  the  predominant  intention." 
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IBayley,  J.  Nq  doubt  that  it  was  competent  to  the  Judge 
to  leare  it  to  the  jury  to  say  whether  they  would  or  would  Wynn« 
not  presume  it,  and  that  upon  the  evidence  before  them,  ^ .  ^- 
tbe  jury  had  not  acted  unreasonably  in  presuming  it* 
But  that  is  a  very  different  case  from  this*  You  are  pro- 
posing, to.  argue,  that  we^  as  a  Court  of  law,  may  presume 
a  re-conv^ance  of  an  estate.  It  is  impossible  that  we, 
consistently  with  our  duty,  can  hear  any  such  point  argued. 
It  is  a  question  for  a  jury,  and  not  for  us;  and  we  should 
be  infringing  upon  the  province  of  the  jury,  if  we  were 
to  entertain  it  for  a  moment]. 

Cooie,  gontr^«  The  question  in  this  case  is  not,  whether 
the  deed  can  be. supported  only  as  a  conveyance,  or  can  be 
supported  only  as  an  appointment ;  for  there  is  no  doubt 
that  it  may  be  supported  as  both :  but  the  question  is,  as  - 
which  of  the  two  it  was  the  real  and  predominant  intention 
of  the  parties  that  the  deed  should  operate.  This  is  a 
mere  question  of  intention ;  and  it  is  submitted  on  the  part 
of  the  defendant,  to  have  been  clearly  the  predominant 
intention  of  the  parties  at  the  time  when  they  executed 
this  deed,  that  it  should  take  effecti  not  as  a  conveyance, 
but  as  an  appointment.  Now  the  question,  what  was  the 
intention  of  particular  persons,  in  doing  a  particular  act, 
at  a  particular  time,  is  twofold.  It  divides  itself  into  these 
two  branches ;  first,  what  was  their  intention  as  to  the 
mode  of  effecting  their  object ;  and  second,  what  was  their 
intention  as  to  the  object  to  be  effected.  The  material 
branch  of  the  question  in  this  case  is  the  first,  and  the  real 
inquiry  before  the  Ck)urt  is,  what  mode  these  parties  in- 
tended to  adopt  for  the  purpose  of  effecting  the  object  they 
had  in  view.  If  the  CSourt  can  satisfy  themselves  upon 
that  point,  independently  of  the  other,  they  will  go  np 
further ;  if  they  cannot,  they  will  go  on^  and  inquire  what 
was  the  object  the  parties  intended  to  effect.  Now,  looking 
at  the  case,  and  the  facts  of  it,  thus  simplified  and 
shortened,  there  is  not  the  slightest  doubt  or  difficulty 
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connected  with  it.     In  the  year  1751,  when  the  deed  wap 
executed,  the  state  of  the  title  to  the  estates  was  this. 
Catherine  Roberts  had  a  life  interest  in  a  very  trifling 
portion.      Dorothy  Roberts  had  a  mere  right  of  dower: 
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in'  strict  settlement.      It  being  discovered  that  her  sup-        iB26. 
p&seA  marriage  was  void,  because  at  the  time  thereof      wtnve 
ber  legal  father  was  alive,   and  did  not  consent  to  the  v- 

marriage;  the  parties  conceived  that  the  settlement  and 
IrecOvery  were  void,  and  executed  a  deed  of  revocation,  and 
suffered  another  recovery,  after  which  the  lady  made  a  new 
settlement :  and  the  Court  held  that  the  first  recovery  and 
settlement  were  valid,  although  made  under  a  mistake  of 
the  situation  in  which  the  parties  stood.  But,  even  if  the 
predominant  intentiou  of  the  parties  is  not  otherwise  made 
'apparent,  it  certainly  is  so  from  this  construction  of  the 
deed.  Under  the  deed  of  1750,  Humphrey  Roberts  was 
seised  in  fee;  and  if  the  deed  of  1751  is  construed  in  atiy 
other  way  than  that  now  contended  for,  the  settlement 
which  was  intended  to  be  made  is  imperfect,  for  then 
Dorothy  Roberts  right  of  dower  would  not  be  barred. 

Preston,  in  reply.  T)^e  intention  of  the  parties  seems 
to  be  admitted  on  both  sides  as  clear;  but  it  is  con- 
tended, on  the  part  of  the  defendant,  that  because,  in 
giving  effect  to  that  intention  they  have  committed  a 
blunder,  the  Court  is  to  take  hold  of  that  blunder,  to  defeat 
the  real  effect  of  their  acts.  That  the  Court  certainly  will 
not  do.  Boughton  v.  Sandilands  (a),  has  no  application 
to  this  case;  the  decision  there  proceeded  entirely  upon 
the  ground  of  fraud  :  and  there  is  no  imputation  of  fraud 
here.  This  deed  may  operate  as  a  conveyance  by  the 
parties  having  an  interest;  and  as  a  confirmation  by  the 
parties  who  had  no  interest;  the  words  "  ratify  and  con- 
firm "  are  not  necessary  to  give  a  deed  that  operation,  Tre- 
port^s  case  (6) :  and  it  is  not  necessary  that  the  party 
confirming  should  have  any  estate,  because  the  confirma- 
tion is  only  to  guard  against  any  possible  estate  hereafter. 
As  to  the  right  of  dower,  if  it  is  said,  iHat  by  construing 
this  deed  as  a  conveyance,  Dorothy  Roberts  would  stiH 
preserve    her  right  of  dower  ;   the  answer  is,  that    the 

(a)  3  Taunt.  342.  (ft)  6  Rep.  t5  a. 
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appointment  is  used  in  that  construction,  for  the  purpose 
of  defeating  her  right  of  dower.  This  becomes  evident,  by 
simply  dividing  the  clause  in  the  deed  into  two  parts :  and 
then  the  first  is  a  conveyance,  to  pass  the  seisin ;  and  the 
second  is  an  appointment,  to  operate  by  way  of  release  or 
extinguishment.  ^Bayley,  J.  Mr.  Coote  I  understand  to 
put  this  point  thus : — *'  Something  must  pass :  by  the  apr 
pointment;  and  if  the  appointment  operates  by  way  of 
extinguishment  of  the  power,  then  the  right  of  dowev 
arises"].  No  doubt  that  is  the  argument ;  and  the  short 
answer  to  it  is,  that  the  title  to  dower  springs  up  with  the 
new  seisin,  which  Dorothy  Roberts,  the  pereon  supposed 
to  be  dowable,  confirms  the  conveyance  of  to  aaother 
party.  [Bayley,  J.  May  not  the  words  of  the  deed  be 
construed  distributively,  referring  the  words  of  appoint- 
ment to  the  limitation  of  the  uses?  Supposing  Catherine 
Roberts  and  Humphrey  Roberts  to  grant,  bargain,  and  re- 
lease to  the  releasees  all  the  property,  and  the  four  who 
have  the  power,  to  direct,  limit,  and  appoint,  to  the  uses 
thereinafter  mentioned ;  and  reading  the  deed  in  that 
manner,  would  not  operation  be  given  to  all  the  words  ? 
The  deed  does  not  profess  to  grant  to  the  use  of  the  re- 
leasees ;  nor  is  there  a  single  use  declared  in  their  favour]. 
That  is,  undoubtedly,  the  proper  mode  of  reading  the  deed ; 
and  by  so  doing,  effect  will  be  given  to  all  its  parts,  and 
the  intention  of  the  parties  will  be  carried  into  effect* 
Such  a  mode  of  construction  is  suggested  in  a  note  to 
Co.  Litt.,  271  b ;  and  removes  the  whole  difficulty  in  this 
case. 

The  case  was  argued  at  the  sittings  in  Banco,  before  last 
Hilary  term.  The  following  certificate  was  afterwards  sent 
by  this  Court  to  the  Master  of  the  Rolls : — 

"  This  case  has  been  argued  before  us  by  Counsel;  and  we 
are  of  opinion  that,  under  the  said  indentures  of  1st  and  2nd 
June,  1750,  and  the  common  recovery  suffered  in  pursuance 
thereof;  and  under  the  said  indentures  of  Isl  and  2nd 
October,  1751,  the  legal  fee  of  such  of  the  estates  and  pre- 
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miflos  comprised  in  the  said  firstrmentioned  indeDiures^  as 
were  settled  and  assured  by  the  said  last-mentioned  in- 
dentures, did  noi  .vest  in  the  said  William  Mosiyn,  John 
Lloyd,  Robert  Wynne  of  (Gartkunn),  and  Pierce  Wynne. 

J.  Batley. 

G.  S.  HOLROYD. 
J.  LiTTLEDALB'" 


Wtnms 

V. 
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Assumpsit  for  work  and  labour  bestowed  by  the 
plaintiff,  as  a  surgeon  and  apothecary,  in  and  about  the  cure 
of  one  Phabe  Bannister.  Plea,  the  general  issue.  At  the 
trial  before  Graham,  B.,  at  the  last  Lent  assizes  for  the 
county  of  Essex,  the  case  was  thus  s-^The  }daintiff  was  a 
surgeon  and  apothecary,  carrying  on  business  in  the  bo- 
rough of  Maldon ;  and  at  the  time  of  the  transaction  in  ques- 
tion,  the  defendants  were  overseers  of  the  poor  of  the  adjoin- 
ing parish  of  Heybridge.  About  1 1  o'clock  oa  a  night  in 
October,  1824>  a  poor  woman  named  Phabe  Bannister,  was 
returning  in  a  cart  from  Witham  fair>  through  Heybridge, 
to  the  parish  of  St.  Mary,  MaUon,  to  which  parish  she 
belonged.  When  the  cart  arrived  opposite  the  Hoy  pub* 
lie-house  in  Heybridge,  which  was  only  40  yards  from  the 
parish  of  St.  Mary,  Maldon,  it  was  upset,  and  the  poor 
woman  being  thrown  out,  had  one  of  her  thighs  broken, 
and  was  otherwise  seriously  injured.  In  this  situa? 
tion,  the  driver  of  the  cart  sent  for  the  constable  of  the 
parish,  to  consult  with  him  what  was  to  be  done  with  the 
woman.  The  constable  ordered  her  to  be  sent  out  of 
Heybridge,  and  she  was  accordingly  again  placed  in  the 
cart,  iEtnd  taken  over  a  bridge  which  divided  the  two 
{Parishes  of  Heybridge  and  St.  Mary.    The  driver  of  the 


Saturday, 
lOtk  June, 

A  pauper 
met  with  an 
accident  in  the 
parish  of  Jl., 
and  was 
wrongfully  re- 
moved [but 
with  her  own 
consent]  to  the 
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cart  haviog  remonstrated  with  the  constable,  in  removing 
ToMLivsoN     ^^®  P^^^  woman  in  that  state,  she  was  taken  by  his  direc-' 
V-  tions  back  to  Heyhridge,     The  constable  then  went  to  a 

^'"*""  neighbouring  magistrate,  who  was  also  churchwarden  of 
I Uy bridge,  and  the  magistrate  being  informed  of  the  cir* 
cumstances  of  the-  case,  immediately  ordered  the  woman 
to  be  taken  to  the  nearest  public-house,  a  surgeon  to  be 
sent  for,  and  every  care  to  be  taken  of  her.  She  was  then 
carried  to  the  Hoy  public-house,  but  the  landlord  refused 
to  take  her  in,  saying,  that  he  had  no  convenient  accom- 
modations for  a  person  in  her  situation.  The  driver  of  the 
cart  then  recommended  that  she  should  be  taken  to  the 
poor-house.  The  constable  said,  that  the  poor-house  being 
full,  he  did  not  know  where  they  would  put  her.  In  this 
dilemma  the  pauper  herself  said,  '' then  .if  you  do  not 
know  where  to  put. me,  carry  me  to  my  own  house,  where 
I  shall  be  better  taken  care  of."  At  this  time  she  was  in 
extreme  bodily  distress,  and  had  been  some  hours  exposed 
to  the  night  air.  The  constable  then  desired,  her  to  be 
taken  to  her  own  house,  and  she  was  accordingly. taken/ 
and  arrived  there  about  two  in  the  morning.  She  then 
desired  to  be  attended  by  the  apothecary  of  the  parish  of 
Het/bridge.  The  constable  applied  to  the  apothecary  of 
Heybridge,  to  attend  her;  but  he  being  informed  that  she 
was  at  her-  own  house,  declined  going  there,  on  the  ground 
that  she  did  not  belong  to  his  parish.  .  The  constable  then 
sent  for  the  plaintiff,  Tomlimon,  who  was  parish'-surgeon 
and  apothecary  of  St.  Mary,  Maldpn,  and  he  attended  beit 
for  several  weeks;  and  having  effected  acure,  brought 
this  action  against  the  defendants  as  overseers  of  Hey* 
bridge.  Under  these  circumstancesi  it  was  objected,  pn  :tbe 
part  of  the  defendants,  that  in  the  absence  of  an  express 
promise,  this  action  could  not  be  maintained  against,  thepi ; 
and  that,  supposing  them  to  be  liable  on  aa  implied  pro* 
mise,  it  was  not  binding,  inasmuch  as  the  relief  was  given 
to'lhe  pauper  in 'her  own  parish,  tind.  not.  in  Hey  bridge, 
where  the  accident  happened;    The  learned  Judge  was  of 


TRINITY    TERM,    SEVENTH    GEO.  IV. 

opinion,  that  there  was  some  evidence  to  go  to  thie  jury,  of 

an  exporess  pronuse  to  pay  for. the  expense  attending  the    xomunsoit 

cure  of  the  paoper,  inasmuch  as  the  magistrate,  who  wae  ». 

BtltTALLt 

also  the  charchwarden,  gave  directions  that  she  should  b6 
taken  care  of ;  and  there  was  the  further  fact,  that  the 
constable  had  sent  for  the  plaintiff,  and  directed  him  to  do 
what  was  proper  for  the  pauper. .  But  assuming  there  to 
be  no  evidence  of  an  express  promise,  yet  as  casual  poor, 
the  woman  was  entitled  to  be  immediately  relieved  by  the  ^ 
parish  o£Scers,  and  this  responsibility  could  not  be  shifted 
by  wrongfully  removing  her  to  another  parish.  The  jury, 
therefore,  under  the  learned  Judge's  directions,  found  for 
the  plaintiff. 

Nolan,  in  Easter  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds  taken  at  the  assizes. 

'  Gumey  and  Chitty  now  shewed  cause.  First,  there 
was  sufficient  evidence  from  which  an  express  promise  to 
pay.  the  expense  of-  curing  the  pauper  might  be  presumed, 
and  that  evidence  having  been  left  to  the  jury,  and  a  verdict 
found' by  them. in  the  plaintiff's  favour,  there  is  no  groiind 
forrgranting  a  new  trial.  But,  secondly,  there  was  an  im-^ 
pemtivie.dttty  imposed  upon  the  defendants>to  provide  for 
the.  poor,  woman  as  casual  poor,  and  they  could  not  relieve 
themflHslves.  from  that  liability  by  sending  her  into  the  ad* 
joining  parish.  Suppose  she  had  been  carried  to  the 
nioarest.honfle  in  Heybridge^  is  there  any  doubt  that  the 
defendants; would  have  been  liable  to  the  expense  of  her 
medical  attendance  and  cure  ?  A  moral,  as  well  as  a  legal 
obligation  was  cast  upon.the  defendants  to  provide  for  the 
relief  of  the  panper,  under  the  circumstances  proved.  The 
fact  of  the.  pauper  hemelf  having  desired  to  be. taken 
home^  in  the  extremity  of  her  sufferings,  can  make  no  dif- 
ference in :  the  case ;  because  there  was  a  continuing  lia- 
bility on  the  part  of  the  defendwts  to  rdieve  the  pauper 
wherever  sbe  was  carried,  the  accident  having  happened  in 
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their  parish.  In  Lamb  y.  Bunce  {a\  Lord  Eilenborougk 
said,  **  that  the  pauper  was  to  be  considered  as  casual  poor, 
wherever  his  infirm  and  indigent  body  was  found ;  and 
he  had  a  claim  on  the  parish  where  he  was  so  found,  to 
have  his  necessities  provided  for  by  them ;"  and  he  added, 
*'  it  cannot  be  matter  of  dispute  in  point  of  law,  and  I 
could  wish  it  were  so  understood,  that  where  time  is  ni^ 
afforded  for  procuring  an  order  of  justices,  the  law  raises 
an  obligation  against  the  parish  where  the  pauper  lies  side 
as  casual  poor,  to  look  to  the  supply  of  his  necessities/' 
In  this  case  there  being  a  dear  legal  obligation  on  the  part 
of  the  defendants,  to  rdieve  this  woman,  as  casual  poor, 
that  liability  has  not  been  discharged,  even  though  she 
was  carried  out  of  the  parish  at  her  own  request. 


Nolan,  contril.  This  being  an  action  against  the  over-» 
seers  of  the  parish,  they  are  not  liable  without  some  evi- 
dence of  an  express  promise  to  pay  the  plaintiff  his  de- 
mand. There  is  no  evidence  of  any  privity  or  concurrence 
on  their  part  in  the  act  of  the  constable.  .  Themagistratey 
or  the  constable,  may  have  made  themselves  personally, 
liable ;  but  it  is  incompetent  to  them  by  any  act  or  diiec- 
rion  of  theirs,  to  impose  a  liability  of  this  kind  upon  the 
parish  officers.  It  is  a  very  serious  question, .  wfaethv, 
under  circumstances  like  the  present,  it  is  in  the  power  of 
tbe  parish  constable,  without  the  concurrence  or  con^l  of 
the  overseers,  against  whom  the  action  is  brought,  to 
make  them  liable  by  any  unauthorised  act  on  his  part* 
Admitting  that  the  overseers  are  bound  to  provide  for 
casual  poor,  from  what  does  that  obligation  arise?  It 
arises,  as  was  decided  in  Lamb  v.  Bunce,  fiomihe  pauper 
being  and  continuing  in  the  parish  where  the  accident 
happens,  and  where  she  is  casual  poor.  If  an  aocidisnt 
happens  to  a  pauper  in  one  parish,  and  he  is  taken  im- 
mediately into  the  next  parish,  the  latter  parish,  and  not 
the  former,  is  liable  for  the  expense^  of  the  cure.  In  this 
ease,  during  the  pauper's  illness,  she  was  in  her  own 

(d)  4  M.  &  S.  275. 
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and  therefore  it  is  clear  that  the  defendants,  as  overseeii 
of  H^ybridge,  are  not  liable  for  her  cure  without  an  ex* 
press  promise  for  that  purpose.  Tbero  may  be  cireom- 
stances  attending  the  removal  of  a  casual  pauper,  from 
which  an  implied  liability  to  provide  for  him  in  the  ad-- 
joining  parish,  will  arise,  but  in  this  case  there  are  no 
circumstances  from  which  such  a  liability  can  be  implied. 
In  the  first  place,  the  defendants,  as  parish  officers,  are 
wholly  ignorant  of  the  tmnsaction,  and  take  no  part  in  it 
from  the  beginning  to  the  end ;  and,  in  the  second,  the 
conduct  of  the  constable  is  free  from  blame,  and  he  acts 
bonii  fide  and  without  firaud,  in  removing  the  pauper,  she 
having  been  ci^rried  to  her  own  parish  at  her  own  desire. 
Assuming  that  the  constable  was  culpable  in  removing  the 
pauper  out  of  Heybridge,  that  might  render  him  person- 
ally punishable,  but  it  oould  not  make  the  defendants 
liable,  they  having  had  no  personal  knowledge  of  what 
took  place.  It  is  submitted  therefore,  that,  as  there  is 
neither  an  express  or  an  implied  liability,  made  out  against 
the  defendants,  the  present  verdict  ought  not  to  stand. 
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Abbott,  C.  J. — I  think  this  rule  ought  to  be  dis-. 
charged.  .  This  woman  met  with  the  accident  in  the 
parish  of  Heybridge.  The  accident  entirely  disabled  her 
from  going  to  her  own  place  of  abode  in  her  own  parish. 
If,  therefore,  she  had  been  taken  to  any  house  in  ffey- 
bridge,  as  she  ought  to  have  been,  and  relief  had  been 
administered  to  her  there,  it  is  clear  that  the  parish  of*' 
ficers  would  have  been  liable  for  the  expenses  of  her  cure ; 
and  it  is  clear,  that  according  to  the  authority  of  Rex  v. 
St.  Jame8%  in  Bury  St.  Edmonds  {a),  it  would  not  have 
been  competent  for  the  parish  officers  to  treat  her  as  a  per- 
son coming  to  settle  in  Heyhridge ;  and  that  if  an  order' 
of  removal  had  been  made,  it  must  have  been  suspended 
under  the  statute,  until  the  state  of  her  bodily  health 
would  enable  her  to  travel.    If,  therefore,  she  had  been 

(«)  10  East,  25. 
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1826.  taken  to  a  house  in  Hey  bridge,  the  parish  officers  would 
have  been  under  a  legal  as  well  as  a  moral  obligation  to 
"J^r  provide  medical  assistance  for  her.  One  of  the  parish 
B£]iTALt.  officers  did  recommend  that  she  should  be  taken  to  the 
nearest  public-house,  which  was  in  Hey  bridge!:  The 
keeper  of  the  public^house  refused  to  open  his  door  and. 
receive  her.  A  proposal  is  then  made  to  take  her  to  the 
poor-house,  and  in  the  way  there^  some  conversation  arises, 
which  creates  a  doubt  in  the  mind  of  the  poor  woman, 
(who  had  been  then  suffering  for  some  hours),  whether, 
even  when  she  gets  there,  she  will  be  properly  received, 
and  in  the  anxiety  of  the  moment  she  entreats  to  be  sent 
to  her  own  home.  The  first  thing  intended  was  to  remove 
her  to  her  own  parish,  but  at  the  desire  of  the  driver  of 
the  cart,  the  constable  forbears  to  do  so.  She  is,  however^ 
ultimately  taken  to  her  own  house,  and  the  constable  of 
Heybridge  sends  for  the  plaintiff,  and  desires  him  to  attend 
the  woman.  It  is  clear  that  if  she  had  remained  at  Hetf^ 
bridgep  the  overseers  of  that  parish  must  haye  been  at  the 
expense  of  the  medical  attendance  requisite  to  effect 
her  cure,  and  it  seems  to  me,  that  her  removal  from  that 
parish  (although  her  own  act)  under  the  circumstances 
proved  in  evidence,  connected  with  the  fact,  that  the 
plaintiff  was  called  in  from  the  parish  of  St.  Mary,  Mai- 
don,  does  not  relieve  the  parish  of  Heybridge  from  the 
obligation  to  which  they  would  have  been  clearly  liable,  if 
the  woman  had  been  taken  into  some  house  in  Heybridge, 
and  there  attended  by  a  surgeon.  For  these  reasons,  it 
seems  to  me,  that  the  verdict  is  right,  and  that  the  rule  for 
setting  it  aside  ought  to  be  discharged. 

Bay  LEY,  J* — I  also  think  that  the  verdict  in  this  case 
was  perfectly  right. .  It  is  of  great  importance^  with  a  view 
to  the  protection  to  which  the  poor  are  entitled,  that 
it  should  be  distinctly  understood  upon  whom,  under 
such  circumstances  as  appear  in  the  present  case,  the 
legal  obligation  attaches  of  providing  medical  attendance. 
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I  do  not  put  this  case  upon  the  ground  of  any  moral 
obligation  on  the   part  of  the  defendants,  nor  upon  the    TbiiLiMioir 
ground  of  the  constable  having  sent  for  and  employed  the  ** 

surgeon ;  but  I  put  it  upon  the  ground  that  the  law  im- 
posed a  legal  obligation  upon  the  defendants,  as  the  parish 
officers  of  Heybridge,  to  employ  a  surgeon  for  the  cure  of 
the  pauper.  I  think  it  is  highly  prejudicial  to  the  in- 
terests of  the  community^  and  to  the  rights  of  the  poor, 
that  when  an  accident  happens,  the  question  shall  be 
agitated,  or  even  pass  in  the  minds  of  those  persons  in 
whose  power  the  sufferer '  is  of  necessity  first  placed, 
whether  a  burden,  which  must  fall  somewhere,  must  be 
borne  by  them,  or  can  be  shifted  by  some  contrivance  upon 
the  shoulders  of  others.  If  there  were  any  doubt  upon 
this  point,  the  consequence  will  be  that  poor  persons,  who 
ought  not  to  be  removed  from  the  place  where  they  have 
met  with  an  accident,  will  perhaps,  at  the  risk  of  their 
lives,  but  certainly  with  ^reat  aggravation  of  their  per- 
sonal sufferings,  be  removed  to  a  distance.  In  this  case 
the  pauper  met  with  the  accident  in  Heybridge,  which 
accident  incapacitated'  her  from  moving  herself  from  the 
spot  where  she  happened  to  be  thrown.  Now  the  most 
obvious  thing  to  do  under  such  circumstances,  would  have 
been  to  do  that  which  the  magistrate  of  the  place  sug- 
gested should  be  done,  namely,  to  have  put  her  into  a 
public  house ;  but  if  she  could  not  be  placed  there,  she 
ought  to  have  been  placed  in  the  poor-house  of  the  parish, 
and  if  not  there,  she  ought  to  have  been  provided  for  in 
some  other  house  in  the  parish.  I  consider  in  point  of 
law,  that  when  the  parish  officers  refused  her  an  asylum 
in  that  parish  and  forced  her  to  go  to  her  own  house,  all 
the  attendance  given  by  the  plaintiff  in  the  parish  of 
'Maldon,  in  consequence  of  the  wrongful  Conduct  of  some 
of  the  parishioners  of  Heybridge,  is  to  be  considered 
exactly  as  if  it  had  been  given  in  the  parish  where  the 
accident  happened,  and  as  if  the  house  which  the  pauper 
occupied  had  been  in  the  parish  of  Heybridge.     In  Lamb 
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V.  Bunee,  relied  apon  by  the  defendant^  my  Lord  lUlen* 
ToMLiiisQir    borough  speaks  not  of  the  moral,  but  of  the  legal,  obliga-^ 
*-  tioQ  attaching  on  the  parish  in  a  case  of  this  descrip- 

tion. He  says^  '^  it  cannot  be  matter  of  dispute  in  point 
of  law,  and  I  could  wish  it  were  so  understood,  that  where 
time  is  not  afforded  for  procuring  an  order  of  justices,  the 
law  raises  an  obligation  against  the  parish  where  the 
pauper  lies  sick,  as  casual  poor,  to  look  to  the  supply  of 
his  necessities.''  Now  founding  my  opinion  on  the  autho* 
rity  of  that  case,  I  consider  that  as  in  this  case  the  party 
met  with  the  accident  in  Heybridge,  that  was  the  proper 
place  for  her  to  be  in,  and  that  the  law  raises  a  legal 
obligation  upon  the  parish  officers  of  Heybridge  to  give 
relief.  Lord  Ellenborough  says,  in  continuation,  *^  and  if 
the  parish  officer  stands  by  and  sees  that  obligation  per- 
formed by  those  who  are  fit  and  competent  to  perform  it 
imd  does  not  object,  the  law  will  raise  a  promise  on  his 
part  to  pay  for  the  performance."  It  may  be  said  that 
the  parish  officers  in  this  case  do  not  stand  by  and  see 
the  attendance  given  to  the  pauper,  because  she  is  attended 
not  in  Heybridge,  but  in  Maldon.  But  when  the  overseers 
know,  as  they  must,  that  medical  attendance  upon  this  poor 
woman  was  a  matter  of  indispensable  necessity,  and  that 
the  removal  from  ffieryftrfJge  to  Maldon,  was 'wrongful,  it 
seems  to  me  exactly  the  same  as  if  they  had  stood  by  and 
seen  the  attendance  of  the  surgeon  upon  the  pauper  in  the 
parish  of  Heybridge.  In  addition  to  the  case  of  Lamb  v. 
Bunce,  I  find  a  subsequent  case  ^of  Gent  v.  Tomkins,  re- 
ported in  the  first  volume  of  Messrs.  Dowling  and 
Ryland^s  Reports,  541,  from  which  it  may  be  collected,  as 
the  opinion  of  the  Court,  that  the  law  casts  the  obligation 
of  providing  medical  attendance  (or  a  pauper  disabled  by 
an  accident  upon  that  parish  where  the  accident  has  hap- 
pened. In  that  case  the  action  was  brought,  not  against 
the  overseers  of  the  parish  in  which  the  accident  hap- 
pened, but  against  the^overseer  of  the  parish  to  which  the 
pauper  belonged^  and  the  Court  intimated  a  very  strong 
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opinion  that  the  action  wa3  not  properly  brought  against        i826. 
the  overseers  of  the  latter  parish.    It  may  happen,  and  in 
some  ilastances  it  does,  that  the  parish  in  which  the  acci-  «. 

dent  happens  may  not  be  the  proper  parish  to  give  the  B>*tall. 
relief*  It. may  p9esibly  happen  that  the  parish  officers, 
without  entering  into  the  question  what  are  the  limits  of 
particular  parishes,  or  very  nicely  considering  the  precise 
line  of  their  duty,  will  do  that  which  ought  to  be  done 
immediately,  namely,  direct  the  pauper  to  be  removed  to  the 
house  nearest  the  place  where  the  accident  happens,  as 
the  most  proper  plftce,  instead  of  carrying  her  to  a  consi- 
derable distance^  In  the  case  adverted  to,  the  impression 
of  the  Court  was,  that  the  parish  in  which  the  house  was 
situated  was  the  proper  parish  to  have  given  the  relief; 
but  without  giving  any  distinct  judgment  upon  that 
point,  I  am  of  opinion  that  inasmuch  as  in  this  case  tie 
accident  happened  in  Heybridge,  and  that  was  the  place 
where  under  all  the  circumstances  the  pauper  was  entitled 
to  receive  surgical  assistance,  the  plaintiff  is  entitled  to 
look  to  the  parish  of  Heybridge  for  the  discharge  of  his 
demand. 

HoLBOTD,  J. — ^I  am  of  the  same  opinion.  The  parish 
of  Heybridge  being  primary  liable  to  assist  the  pauper  as 
casual  poor,  I  think  they  could  not  shift  their  liability  by 
removing  her  into  the  adjoining  parish,  even  at  the  desire 
of  the  pauper  herself. 

Little  DALE,  J. — The  law  casts  the  obligation  upon 
the  parish  where  the  accident  happeps,  to  afford  the  neces- 
sary relief,  and  I  think  in  this  case,  that  the  defendants 
as  oveneers  of  the  parish  of  Hy bridge,  are  liable  to  the 
I^aiatiff  under  the  circumstances  proved  in  evidence,  and 
that  such  liability  could  not  be  discharged  by  the  improper 
conduct  of  some  of  the  parishioners  in  removing  the 
pauper,  even  with  her  own  consent,  into  the  parish  of  St. 
Mary,  Maldon. 

Rule  discharged. 
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iQthJune.  GooDTiTLE,  on  the  demise  of  Dodwell  v.  Gibbs. 

By  deed  of  1  HIS  was  an  ejectment  to  recover  the  possesaion  of 
lease  ^  re-  certain  lands  and  premises,  situate  in  the  parish  of  WkUe 
conveyed  to  J.  Waltham,  in  the  county  of  Berks.  Plea,  not  guilty,  and 
heirs  "and  as-  '®®"®  thereon.  At  the  trial  before  BtirrbirgA,  J.,  at  the 
signs,  divers  Berkshire  summer  assizes,  1825,  the  plaintiff  obtained  a 
copyhold  pre-   ▼erdict,  subject  to  the  opinion  of  this  Court,  upon  the 

mises,  haben-    following  case  :— 

dum  unto  the  rr 

said  J.  W.,  his       Martha  Hatton  in  her  lifetime,  and  at  the  time  of  the 

signs  fe)m^d  "^^'^^^S  ^^  ^^^  surrender  to  the  use  of  her  will,  and  making 

immediately  such  will,  and  executing  the  deeds  hereinafter  mentioned, 
after  the  de-  'jr*.*  r-i^'x  -      r        •!• 

cease  of  ilf.  17.  ^^  seised  of  estates  of  inheritance  in  fee  simple,  in 

to,  for,  and     the  premises  in  question,  consistinir  of  a  messuaee  and 

upon  the  scve-  . 

ral  uses,  ends,  buildings,  and  about  five  acres  and  a  half  of  freehold. land, 

purposes*'***  and  three  closes  of  land  which  are  copyhold,  situated  as 

thereinafter  aforesaid ;  and  being  so  seised,  she,  on  the  9th  of  Feb* 

Held'^at  by~  ^^^H*  1763,  surrendered  the  said  copyhold  premises  to  and 

the  prcmitef  an  for  sttch  uses,  intents,  and  purposes,  and  to  and  for  the 

esute  of  free-  benefit  of  such  person  and  persons,  and  his,  her,  and  their 

hold  ^  given  \^^^^    ^8  the  said  Martha  Hatton  by  her  last  will  and 

to  J.  IT.,  and  ...  - 

that  the  habenr-  testament  in  writing  already*  had,  or  at  any  time  thereaflber 
make  voi^\he  ^^^^^^  limit,  direct,  appoint,  or  give  the  same.  Martha 
deed  as  Hatton  duly  executed  a  lease  and  release  of  the  said  free^ 

freehold  in  ^^'^  premises  as  follows :  the  lease  without  date,  and  the 
^^^'  release   bearing  date  the  29th  day  -of  July,  1768,  and 

made  between  Martha  Hatton  of  the  one  part,  and  John 
Westbrook,  the  elder,  of  the  other  part,  and  by  the  latter 
indenture  it  was  witnessed,  that  for  the  settling  and  a8«> 
suring  the  messuages  or  tenements,  lands,  hereditaments, 
and  premises  thereinafter  mentioned,  to  and  for  the  several 
uses,  intents^  and  purposes,  thereinafter  particularly  men- 
tioned, the  Btiid, Martha  Ha^^aia,  for  and  in  consideration 
of  the  sum  of  10  shillings  paid  by  the  said  John  Westbrook^ 
the  elder,  the  receipt  whereof  was  thereby  acknowledged, 
and  for  other  causes  and  considerations  her  thereunto 
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moving,  did  grant,  bargain,  sell,  alien,  release,  and  confirm  1826. 
unto  the  said  John  Westbrook,  the  elder,  in  his  actual  pos-  qoodtitlb 
session  then  being  by  virtue  of  a  bargain  and  sale  to  him  ^  v- 
thereof  made  for  one  whole  year,  by  indenture  bearing  date 
the  day  next  before  the  day  of  the  date  of  the  indenture  of 
release,  and  by  force  of  the  statute  made  for  transferring 
uses  into  possession,  and  to  his  heirs  and  assigns,  divers 
hereditaments,  including  by  description  the  freehold  and 
copyhold  premises  in  question,  to  hold  the  same  unto  the 
said  John  Westbrook  the  elder,  his  heirs  and  assigns,  from 
and^  immediately  after  the  decease  of  the  said  Martha 
Hatton,  to,  for,  and  upon  the  several  uses,  ends,  intents, 
and  purposes  thereinafter  mentioned,  expressed,  and  declar- 
ed of  and  concerning  the  same ;  that  is  to  say,  to  the  use  of 
the  said  John  Westbrook,  the  elder,  from  and  immediately 
after  the  decease  of  the  said  Martha  Hatton,  and  Anna  his 
virife,  and  their  assigns,  for  and  during  the  term  of  their 
natural  lives,  and  the  life  of  the  longer  liver  of  them ;  and 
from  and  after  the  decease  of  the  survivor  of  them  the  said 
John  Westbrook,  the  elder,  and  Anna  his  wife,  to  the  use 
andbehoof  of  JoAii  Westbrook,  th^  younger,  son  of  the  said 
John  Westbrook,  the  elder,  and  his  assigns,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  waste ; 
and  from  and  after  the  decease  of  the  said  John  Westbrook 
the  younger,  to  the  use  and  behoof  of  the  first  and  other 
sons  of  the  body  of  the  said  John  Westbrook,  the  younger, 
lawfully  to  be  begotten,  severally  and  successively,  and  the 
heirs  male  of  the  body  of  such  first  and  other  sons  lawfully 
issuing ;  and  for  want  of  such  issue,  to  the  use  and  behoof 
of  Hatton,  the  daughter  of  the  said  John  Westbrook,  the 
elder,  and  Anna  his  wife,  her  heirs  and  assigns  for  ever. 
And  the  said  Martha  Hatton  covenanted  for  further  assu- 
rance of  the  said  freehold  and  copyhold  premises  to  the 
uses  aforesaid,  but  no  surrender  was  made  of  the  copyhold 
land  to  the  uses  aforesaid.  The  lessor  of  the  plaintiff  was 
the  daughter  of  Hatton,  the  daughter  of  John  Westbrook 
and  Anna  his  wife,  by  Henry  Dodwell,  her  husband.   John 
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Wesibrook,  the  elder,  and  John  Wetibrook,  the  yoanger, 
GooDTiTLs    Buffered  a  recovery  in  1774,  but  it  was  admitted,  that  it 
V-  did  not  bar  the  remainder  given  to  Hatton  Westbrook,  by 

the  release  of  1768^  the  only  question  raised  being  as  to 


the  validity  of  that  deed. 

.  Coote,  for  the  lessor  of  the  plaintiff.  The  question  in 
this  case  arises  upon  the  form  of  the  habendum  in  the  deed 
of  the  29th  of  July,  1768.  It  will  be  contended  on  the 
other  side,  that  by  such  a  form  of  habendum,  the  deed 
gives  an  estate  in  freehold  in  futuro,  and  is  consequently 
void.  The  granting  part  of  the  deed  is  abundantly  certain 
and  express,  for  it  is  ''  to  John  Wesibrook,  the  elder,  his 
heirs  and  assigns."  Then  follows* the  habendum,  ^  Uk 
hold  the  same  unto  the  said  John  Wesibrook,  the  elder,  his 
heirs  and  assigns,  from  and  immediately  after  the  decease 
of  the  said  Martha  Ration,  to,  for,  and  upon  the  several 
uses,"  &c.  Now  if  that  sentence  is  read,  as  it  fairly  may 
be,  with  a  stop  after  the  words  ''  heirs  and  assigns,"  the 
grant  becomes  immediate,  though  uses  may  arise  in  futuro. 
But,  independently  of  that  point*  the  habendum  is  not  an 
essential  part  of  a  deed  ;  Shep.  Touch.  76;  and  if  it  is 
repugnant  to  the  granting  part  of  the  deed,  it  must  be 
rejected.  It  must  be  admitted,  that  there  are  cases  appa- 
rently leading  to  the  contrary  conclusion,  but  they  will  all, 
upon  examination,  be  found  to  be  distinguishable  from 
the  present.  The  general  rule*of  distinction  is  this : — ^if 
an  estate  is  granted  in  the  premises,  and  is  an  express  and 
certain  grant,  it  cannot  be  vitiated  by  the  habendum,  for 
utile  per  inutile  non  vitiatur ;  but  if  the  grant  in  the  pre- 
mises is  not  express,  but  implied  by  operation  of  law,  a 
void  habendum  would  defeat  the  deed.  Shep.  Touch.  112. 
2  BL  Com.  298,  Baldwin's  Cast  {a),  Siukeley  v.  Butler 
(b),  and  Carter  v.  Madgwick  (c).  The  last  of  those  cases 
is  expressly  in  point  in  favour  of  the  lessor  of  the  plaintiff 
here.    Then  as  to  the  decisions  apparently  the  other  way, 

(a)  2  Rep.  33.  (6)  Hob.  168.  (e)  3  Iav.  330. 
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the  first  is  Buekkr*s  Ccse  (a).  There,  **Buckkr,  tenant  for 
life,  made  a  lease  for  years,  and  granted  tenementa  prs- 
dicta  to  C,  habendum  tenements  preedicta  from  the  feast  of 
the  nativity  of  St.  John  the  Baptist  next  following,  for 
life/'  It  was  resolved, ''  that  the  grant  to  C.  was  void ;  for 
the  law  will  make  construction  upon  the  whole  grant ;  and 
an  estate  of  freehold  cannot  commence,  in  futuro.  And  the 
habendum  in  this  case  is  not  contrary  to  the  premises ;  for 
no  certain  estate  is  contained  in  the  premises,  but  generally 
the  land  given  and  granted,  which  might  be  qualified  by 
th^  habendum  to  an  estate  for  years,  or  at  will."  In  Hogg 
V.  Crosse  (b),  an  habendum  of  an  estate  in  freehold  in 
foturo,  was  also  held  to  defeat  the  grant,  but  the  reasons 
given  by  the  Court  for  their  decision,  fully  support  the 
present  argument.  They  said,  **  it  appeareth  to  be  the 
intent  of  the  feoffor  that  no  estate  shall  pass,  but  in  futuro, 
VKt«,  after  his  death,  which  is  against  law ;  and  it  being  all 
the  purport  of  the  deed,  nothing  shall  pass  in  any  other 
manner,  for  nothing  shall  pass  by  the  premises,  but  accord- 
ing to  his  intent,  which  is  nothing,  for  he  intended  not  to 
pass  the  freehold  immediately.  But  if  one  grant  a  term  by 
deed,  habendum  after  his  death,  this  doth  pass  fay  the  pre- 
mises, for  the  premises  are  sufficient  to  carry  it,  and  the 
habendum  shall  not  utterly  destroy  it ;  but  it  is  otherwise 
here,  where  it  is  to  take  effect  by  the  limitation  of  the 
party,  which  is  void."  The  decision  there  was  regulated 
by  the  purport  of  the  deed,  and  the  intent  of  the  grantor ; 
and  that  rule  has  been'  followed  in  other  cases.  Roe  v. 
Tratsmer  (c),  Osm&nd  v.  Sheaf e  (J).  There  is  one  other 
case  upon  this  point,^which  is  in  favour  of  the  lessor  of  the 
plaintiff,  Underhay  v.  Underhay  (e).  There,  "  J.  5.  made 
a  lease  for  three  lives,  and  aft;er  let  the  land  to  W.,  haben- 
dum to  him  for  his  life,  which  said  term  to  begin  and 
have  being  after  the  death,  surrender,  or  forfeiture,  of  the 

(a)  2  Rep.  55.  {d)  3  Lev.  370. 

(6)  Cro.  £liz.  254.  (e)  Cro.  Eliz.  269. 

(c)  WiUea,  682.    2WU80d,75. 
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three  lives.  The  question  was,  if  this  were  a  good  lease, 
becliuse  the  words  which  said  term,  appoint  that  nothing 
shall  begin  till  after  the  death.  And  it  was  adjudged  that 
for  as  much  as  the  estate  was  fully  limited  before  the 
words  which  said  iermy  those  words  are  vain  and  idle ;  for, 
utile  per  inutile  non  vitiatur."  Upon  this  question,  there* 
fore,  as  connected  with  the  common  law,  the  result,  after 
considering  all  the  authorities,  is,  that  the  granting  part  of 
the  deed  is  good.  Then,  as  regards  the  Umitation  to  uses, 
the  utmost  alteration  of  the  common  law  effected  by  the 
Statute  of  Uses,  is  this,  that  the  granting  to  uses  may 
operate  as  a  conveyance  of  the  freehold  in  futuro ;  for.a 
limitation  by  way  of  springing  use  is  clearly  good,  so  that 
the  event  upon  which  the  use  is  to  arise,  is  to  happen 
within  a  period  which  the  law  deems  reasonable  ;  namely, 
a  life,  or  lives,  in  being,  and  a  period  of  twenty-one  years 
after ;  Itoe  v.  Tranmer  (a),  Osmond  v.  Sheafe  (6),  Davis 
v.  Speed  (c),  Pybus  v.  Mitford  (d),  and  Feame's  Cont. 
Rem.  41,  2d.  ed.  The  result  is,  that  this  is  a  valid  deed, 
and  that  the  plaintiff  is  entitled  to  recover. 


Preston,  control.  The  second  point  merges  in  the  first ; 
for  the  grant  being  void  as  a  grant  of  a  freehold  in  futuro, 
the  uses  cannot  arise;  debile  fuudamentum  faliit  opus. 
The  lessor  of  the  plaintiff  is  bound  to  shew  a  good  legal 
conveyance,  and  that  he  cannot  do.  The  rules  of  law 
alluded  to  on  the  other  side  may  be  admitted,  but  they  do 
not  apply. to  the  present  case.  Neither  do  the  cases  that 
have  been  cited ;  for  in  all  of  them  the  conveyance  was 
held  to  operate  as  a  covenant  to  stand  seised.  The  only 
case  in  point  for  the  plaintiff  is  that  of  Carter  v.  Madg* 
wick  (e),  which  is  not  law.  It  is  reported  by  Levinz  only ; 
it  is  not  to  be  found,  in  any  one  of  his  numerous  contem- 
porary reporters,  as  almost  all  the  other  cases  are ;  it  has 
never  been  quoted  or  adopted  by  any  Judge;  and  it  is 


(a)  Willes,  684.    2  Wilson,  75. 
lb)  3  Lev.  370. 
(c)  2  Salk.  675. 


(rf)  1  Ventr.  372. 
(0  3  Lev.  339. 
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contrary  to  law,  and  to  justice,  and  to  all  the  rules  which 
ought  to  regulate  the  construction  of  deeds.  Observe  what  GooDTiTLm 
that  case  really  is  : — *^  Parker,  seised  in  fee,  by  indenture 
between  him  and  J.  B.,  his  grandson,  the  lessor,  in  consi- 
deration of  affection,  and  five  shillings,  granted,  bargained, 
and  sold,  to  the  lessor  and  his  heirs,  the  tenements  in 
question,  habendum,  immediately  after  his  death,  to  the 
lessor  and  the  heirs  male  of  his  body."  The  Court  held, 
that  the  estate  passed  immediately  by  the  premises;  and 
what  was  the  effect  of  that  ?  The  effect  was,  to  convert  an 
estate  tail  into  a  fee  simple ;  and  a  grant  in  futuro,  sub- 
ject to  a  life  estate  to  the  grantor,  into  a  grant  of  the  estate 
instanter  to  the  grantee :  in  both  which  respects  it  defeated 
the  evident  intention  of  the  grantor.  It  must  be  conceded, 
that  the  habendum  is  not  necessarily  an  essential  part  of  a 
deed ;  but  when  it  is  inserted,  it  is  essential,  unless  it  is 
repugnant  to  the  granting  part.  It  may  also  be  conceded,' 
that  the  repugnant  part  may  be  rejected,  where  the  former 
grant  of  the  estate  is  express ;  as  was  held  in  Stukeley  v. 
Butler  (6),  and  other  cases  :  but  the  question  is  always  as 
to  the  repugnancy.  If  a  grant  is  to  ii.  and  his  heirs,  ha- 
bendum, for  the  life  of  A.,  that  is  clearly  repugnant  j 
Plowden,  163  :  but  here  there  is  no  repugnancy ;  the  uses 
here  cannot  be  supported,  even  by  rejecting  the  habendum. 
[Bayley,  J.  fiut  may  they  not  be  supported  by  a  parti- 
cular construction  of  the  habendum  ?  For  instance,  if  the 
habendum  is  read  with  a  stop  after  the  words  "  heirs  and 
assigns,"  the  seisin  is  given  immediately,  and  nothing  is  in 
futuro  but  the  uses].  The  deed  cannot  be  so  read  ;  it  must 
be  looked  at  as  if  it  had  been  made  previous  to  the  passing  of 
the  Statute  of  Uses :  and,  independently  of  the  uses,  this  is 
merely  a  grant  to  A.  and  his  heirs,  habendum  in  futuro. 
The  declaration  of  uses  does  not  commence  until  after  the 
habendum  is  closed  ;  Braine  v.  Deakon  (ft).  Where  the 
grant  of  the  estate  is  not  express,  it  may  be  controlled  by 
the  habendum ;'  and  the  habendum  is  to  be  looked  at  for- 

(a)  Hob.  168.  (6)  Preston  on  Estates,  329. 
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1826.        the  purpose  of  ascertaining  the  nature  of  the  grant, 

GooDTiTLE     whether  it  is  a  grant  in  fee,  or  in  tail,  in  praesenti,  or  in 

_  V-  futuro ;  2  RoL  Abr.  Grant,  p.  68.    An  estate  to  a  man 
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and  his  heirs  is  not  an  express  estate,  it  is  an  implied 
estate :  and  then  Hogg  ▼.  Crosse  (a),  and  that  class  of 
cases,  fail  to  support  the  argument  built  upon  them.  Here 
the  estate  is  not  express,  for  it  is  to  ii.  and  his  heirs ;  but 
the  heirs  were  intended  to  take  in  the  mode  stated  in  the 
habendum.  Looking  at  the  deed  altogether,  and  consi* 
dering  the  evident  intent  of  the  grantor,  this  is  clearly  a 
gitint  of  an  estate  in  freehold,  to  commence  in  futuro,  and 
therefore  void. 

Coote,  in  reply.  No  case  has  been  cited  in  which 
Carter  y.  Madgwick  (b),  has  been  overruled ;  and  it  is  cited 
as  law  by  Lord  Chief  Baron  Comyns,  in  his  Digest  (c). 
The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  for  consideration ;  and  judgment  was 
now  delivered  by 

Abbott,  C.  J. — ^This  case  came  before  the  Court  during 
the  present  term.  The  only  question  raised  in  argument 
was,  as  to  the  validity  of  a  deed  executed  by  Martha  Hat'- 
ton,  as  to  the  freehold  tenements  therein  mentioned.  The 
objection  taken  .to  the  validity  of  the  deed  of  lease  and 
release  was,  that  it  is  a  grant  of  a  freehold  to  commence 
in  futuro,  and  if  this  be  its  true  effect  it  is  undoubtedly 
void.  The  question  whether  this  be  its  true  effect,  de- 
pends upon  the  operation  of  the  habendum.  If  the 
habendum  is  to  be  considered  as  the  operating  part  of  the 
deed,  the  deed  will  be  an  attempt  to  convey  a  freehold 
in  futuro.  If  the  part  called  the  premises  be  the  operating 
part,  and  the  habendum  can  be  rejected,  or  considered 
only  as  qualifying  the  premises,  a  present  freehold  will 
pass,  and  the  deed  will  be  good.    Many  cases  were  quoted 

(tt)  Cro.  Eliz.  254.  (c)  Com.  Dig.  Fait,  £.  10. 

(6)  3  Ley.  339. 
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in  the  argameat,  to  which  it  is  not'  necessary  to  advert  I8se. 
again.  The  distinction  as  to  the  effect  of  the  habendum, 
between  deeds  in  which  the  premises  expressly  mention 
an  estate  or  interest,  and  those  in  which  the  premises 
merely  describe  the  tenements,  but  do  not  mention  any 
estate  or  interest,  was  noted  and  retied  upon,  and  it  was 
contended  that  in  the  deed  in  question  the  premises  do 
mention  an  estate  and  interest  (as  we  think  they  do),  and 
the  case  of  Carter  v.  Madgwiek  (a),  was  cited  as  being 
directly  in  point  with  the  present  case.  The  distinction  to 
which  I  allude  is  this : — If  no  estate  be  mentioned  in  the 
premises,  the  grantee  will  take  nothing  under  that  part  of 
the  deed  except  by  impUcation  and  presumption  of  law,  but 
if  an  habendum  follow,  the  intention  of  the  parties  as  to  die 
estate  to  be  conveyed  will  be  found  in  the  habendum,  and 
consequently  no  implication  or  presumption  of  law  can  be 
made;  and  if  the  intention  so  expressed  be  contrary  to  the 
rules  of  law,  the  intention  cannot  take  effect,  and  the  deed 
will  be  void.  On  the  other  hand,  if  an  estate  and  interest 
be  mentioned  in  the  premises,  the  intention  of  the  parties 
is  shewn,  and  the  deed  may  be  effectual  without  any 
habendum ;  and  if  an  habendum  follows,  that  is  repug- 
nant to  the  premises  or  in  contravention  of  the  rules  of 
law,  and  incapable  of  a  construction  consistent  with 
either,  the  habendum  shall  be  rejected,  and  the  deed  stand 
good  upon  the  premises.  This  was  done  in  Carter  v. 
'  Madgmck ;  but  the  very  learned  gentleman  who  argued 
for  the  defendant,  and  against  the  validity  of  the  deed, 
observed,  that  that  case  was  a  solitary  decision,  never 
quoted  or  relied  upon,  and  contrary  to  law,  as  it  gave  an 
immediate  estate  to  the  grantee*  whereas  the  grantor 
manifestly  intended  to  reserve  a  life  estate  to  himself. 
Perhaps  so  much  of  the  opinion  of  the  Court  as  regards 
the  exclusion  of  a  life  estate  in  the  grantor  may  be  found  to 
have  been  eKpressed  without  sufficiently  adverting  to  the 
operation  of  the  Statute  of  Uses,  or  to  a  construction  that 

(a)  a  Lev.  sas. 
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might  have  been  given  to  the  deed,  so  as  to  allow  a  life 
estate.  The  grantor  had,  in  fact,  enjoyed  during  life  in  that 
case,  as  in  the  present.  But  the  case  of  Carter  v.  Madgtoickf 
is  not  a  solitary  decision.  The  case  of  Jarman  v. 
Orchard  (a)  is  to  the  same  efiSect.  In  that  case  Thomas 
Nicholas  being  possessed  of  a  cottage,  bam,  and  lands, 
as  assignee  of  a  lease  for  1000  years,  did  by  indenture, 
reciting  the  lease,  and  expressed  to  be  in  consideration 
of  natural  love  to  his  granddaughter,  and  for  other  good 
causes  and  considerations,  grant,  assign,  and  set  over  to 
his  granddaughter  Mary,  her  executors,  administrators; 
and  assigns,  all  the  said  cottage,  barn,  and  lands,  and  all 
other  thQ  premises  thereinbefore  recited,  together  v^ith 
the  recited  lease,  and  all  writings  and  evidences  touching 
the  premises,  habendum  the  said  cottage,  &c.,  to  the  said 
Mary,  her  executors,  administrators,  and  assigns,  from 
and  after  the  decease  of  the  said  Thomas  Nicholas  and  his 
wife,  for  the  residue  of  the  term,  subject  to  the  rent  and 
covenants.  Now,  if  this  deed  was  considered  as  an  assign- 
ment to  commence  and  take  effect  after  the  death  of 
Thomas  Nicholas,  the  deed  would  be  void,  as  ih  law 
assigning  nothing,  the  life  interest  of  Thomas  Nicholas 
being  deemed  in  law  to  be  of  greater  value  and  longer 
duration  than  any  term  of  years.  And  it  was  contended 
that  the  deed  could  only  be  construed  as  such  an  assign- 
ment, because  it  appeared  that  Thomas  Nicholas  did  not 
mean  to  part  with  his  interest  in  the  term  during  his  own 
life.  The  question  arose  there  after  the  death  of  Thomas 
Nicholas.  In  the  King's  Bench,  judgment  was  given 
against  the  validity  of  the  deed,  but  that  judgment  was 
reversed  in  the  Exchequer  Chamber,  and  the  reversal 
affirmed  in  parliament*  And  the  ground  of  the  reversal 
was,  that  the  entire  residue  of  the  term  passed  by  the 
premises  of  the  deed,  and  the  habendum  was  void. 

In  the  present  case,  we  think  an  immediate  freehold 
passed  by  the  premises  in  the  deed,  and  consequently,  the- 

(a)  Skin.  528.    Salk.  346.    Show.  P.  C.  199. 
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objection  that  the  deed  passed  only  a  freehold  to  com-  1326. 
mence  in  futuro,  cannot  prevail.  Mary  Hatton,  the  re- 
leasor, is  now  dead,  and,  therefore,  perhaps  it  may  not  be 
necessary  to  decide  whether  any  use  vested  in  her  for  her 
life.  We  think,  however,  that  the  use  did  vest  in  her  for 
her  life,  and  so  the  deed  will  stand  good  in  all  its  parts, 
and  effect  will  be  given  to  the  intention  of  the  parties, 
which  ought  to  be  done,  if  by  law  it  can*  The  release  is 
expressed  to  be  made  in  consideration  of  ten  shillings 
paid  by  John  Westbrook,  the  elder,  and  other  causes  and 
considerations.  John  Westbrook  had  married  a  cousin  of 
Martha  Hatton,  and  the  deed  was  evidently  intended  as  a 
iamily  settlement.  Now,  if  the  consideration  of  ten  shil- 
lings had  not  been  expressed,  and  the  deed  had  contained 
no  habendum,  we  think  the  use  of  the  entire  fee  would 
have  resulted  to  Mary  Ration  by  implication  and  pre- 
sumption of  law;  and  upon  supposition  of  the  absence  of 
this  consideration,  and  the  insertion  of  the  habendum,  we 
think  the  effect  of  the  habendum  would  be  partially  to 
rebut  the  implication  and  to  narrow  the  use  to  an  estate 
for  life  in  Mary  Hatton  ;  and  if  the  mention  of  this  con- 
sideration of  ten  shillings  should  have  the  effect  of  pre- 
venting a  resulting  use  to  Mary  Hatton,  and  in  the 
absence  of  an  habendum,  should  vest  the  use  of  the  entire 
fee  in  John  Westbrook,  [a  point  upon  which  we  think 
it  unnecessary  to  give  an  opinion]  still  this  use  would  only 
arise  by  implication  and  presumption  of  law,  grounded  on 
the  pecuniary  consideration,  and  would  not  be  a  use 
expressed  in  the  deed.  And  this  being  so,  we  think  the 
habendum  might  have  in  this  view  of  the  case,  the  effect 
also  of  partially  rebutting  the  implication  and  presumption 
of  law,  by  shewing  the  intention  of  the  parties  to  be  that 
the  use  should  not  vest  in  John  Westbrook  until  after  the 
death  of  Martha  Hatton,  and  this  would  be  good  in  law, 
inasmuch  as  a  use  may  be  limited  in  future,  and  then  the 
use  of  so  much  of  the  estate  as  was  not  limited  or  declared 
by  the  deed  might  in  our  opinion  result  to  had  vest  in 
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Mmrff  Hation^wod  upon  either  of  these*  coBStruetioos  of 
the  deed,  effect  will  be  given  to  the  whole  of  the  inatru- 
ment  and  to  the  intention  of  the  parties*  The  postea 
must,  therefore,  he  delivered  to  the  plaintiff. 


Postea  to  the  Plaintiff. 


Satvrdayf 
June  iOtL 

An  indict- 
ment for  em- 
bezzlement, 
under  39  G. 
3,  c.  85,  must 
describe  spe- 


The  Kino  v.  Thomas  FLowsa. 

Indictment  for  embezzlement,  under  the  statute 
39  Geo.  3,  c.  85,  stated,  that  the  prisoner,  beitig  the  ser- 
vant of  the  prosecutor,  on,  &c.,  did,  by  virtue  of  his  employ- 
ment as  such  servant,  receive  and  take  into  his  possession, 
cifically  some   for  and  on  account  of  the  prosecutor,  divers  sums  of  money. 

of  the  property  ..,•,,,  ^  . 

embezzled.       amounting  tn  the  whole  to  a  large  sum  of  money,  to  wit. 

Where  a  pri- 
soner pleaded 
guilty  to  an 
indictment 
charging, 
*^  that  he  re- 
ceived and 
took,  on  ac- 
count of  his 
master,  divers 
sums  of  money, 
amounting  in 
the  whole  to  a 
large  sum  of 
money,  to  wit, 
the  sum  of 
10/.,  and  em- 
bezzled the 
same,"  and 


the  sum  of  10/.,  and  afterwards  embezzled  it.  At  the  Wilt' 
shire  Lent  assizes,  1825,  the  prisoner  pleaded  guilty  to  this 
indictment,  and  was  adjudged  to  be  transported  beyond 
seas  for  the  term  of  seven  years ;  upon  that  judgment,  a 
writ  of  error  was  brought. 

Chitty,  for  the  prisoner,  was  stopped  by  the  Court,  who 
desired  to  hear 


JR.  Bayly,  contrl.  This  indictment  is  maintainable; 
and  Rex  v.  Johnson  (a)  is  an  authority  in  point.  It  was 
there  held,  that  in  an  indictment  upon  this  very  statute, 
to^^n^  39  Geo.  3,  c.  86,  for  embezzling  bank  notes,  it  was  a  suffi- 
ported : —  cient  description  of  the  notes  to  say,  divers,  to  wit,  nine 
indictment*  ^  bank  notes,  for  the  payment  of  divers  sums  of  money, 
was  bad;  and  amounting:  in  the  whole  to  a  certain  sum  of  mOtieVt  to  wit, 

the  Court  re-  ^  ^ 

yersed  the  judgment,  and  refused  to  remand  the  prisoner. 


(a)3M.&S.539. 
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the  Sam  of  9/.,  and  of  the  value  of  9/.  IBayley,  J.  That  1836< 
was  because  the  word  bank  note,  being  mentioned  in  the  j^^^^ 
act  of  parliament,  was  held  to  be  a  sufficient  deRcriptioQ  v. 

of  the  species  of  property  charged  to  be  embezzled].  But 
the  word  monei^  is  also  mentioned  in  the  act  of  parliament; 
and  it  has  been  held,  that  in  an  indictment  for  evibezsliog 
money,  it  is  not  necessary  to  set  out  the  precise  sumr 
charged  to  be  embezzled,  Rex  v.  Carson  (a),  [Boyfey,  J. 
This  indictment  does  not  state  to  whom  the  money  charged 
to  have  been  embezzled  belonged,  and  is  clearly  bad  in 
that  respect,  upon  the  authority  of  Rex  v.  McGregor  (&)]. 
But  even  if  the  indictment  is  held  insufficient,  still  as  the 
prisoner  has  pleaded  guilty,  and  ought  not  to  escape  with 
impunity,  this  Court  will  not  discharge  him,  but  will 
remand  him  back  to  the  inferior  Court,  in  order  that  a 
sufficient  indictment  may  be  prepared,  and  the  ends  of 
justice  saved  from  being  thus  defeated. 

Abbott,  C.  J. — ^The  case  of  Rex  v.  Funieaux  (c),  is 
quite  decisive  of  the  present.  There  the  indictment 
charged  that  the  prisoner,  being  a  servant,  &c.,  received 
the  sum  of  one  pound  eleven  shillings,  for  and  on  account 
of  his  master,  and  feloniously  embezzled  the  same,  8cc. 
It  was  proved  that  1/.  lis.  was  paid  to  the  prisoner  on 
account  of  his  master,  but  it  did  not  appear  whether  the 
same  was  paid  by  a  one  pound  note,  and  eleven  shillings 
in' silver,  or  by  two  notes  of  1/.  each,  or  by  a  2/.  note, 
and  the  change  given  by  the  prisoner.  The  jury  found 
the  prisoner  guilty.  A  question  was  reserved  for  the  opinion 
of  the  Judges,  whether  the  property  received  was  properly 
set  out  in  the  indictment,  or  whether  it  ought  not  to  have 
been  specifically  set  out ;  and  in  Trinity  term,  1817,  all 
the  Judges  were  of  opinion, BurrougA,  J.  dissentiente,  that 
the  indictment  ought  to  set  out  specifically,  at  least  some 
article  of  the  property  embezzled;  and  they  held  the  con- 

(d)  Russ.  &  Ry.  Cr.  Ca.  303.  (c)  Rusa.  &  Ry.  Cr.  Ca.  335. 

(&)  3  B.  &  P.  106.    . 
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viction  wrong.    Afterwards,  in  Michaelmas  term,  1817,  in' 
Rex  y.  Tyers  (a),  it  was  held  upon  a  question  reserved  by' 
me  for  the  opinion  of  the  Judges,  that  an  indictment  for 
embezzling  must  describe,  according  to  the  fact,  some  of 
the  property  embezzled.     Now,  here,  the  indictment  does 
not  describe  any  part  of  the  property  embezzled;   it  is, 
therefore,  insufficient,  and  the  judgment  must  be  reversed. 
I  think  also,  that  the  prisoner  must  be  discharged.     There 
is  no  party  present  whom  we  can  bind  over  to  prosecute; 
it  would  be  difficult  to  say,  to  what  custody  we  could  pro- 
perly commit  the  prisoner;   and  in  the  absence  of  any 
direct  precedent  or  authority  for  such  a  step,  I  think  we 
shall  be  going  too  far  if  we  were  to  remand  the  prisoner. 


The  rest  of  the  Court  concurred. 
Judgment  reserved,  and  the  prisoner  discharged  (6). 

(a)  Russ.  &  Ry.  C.  C.  R.  402. 

(6)  Upon  this  latter  point,  see  Rex  y.  £^,  ante,  173. 


Afonioy, 
12M  Jtmc. 


Denn  on  the  demise  of  Noel  v.  Roake. — (In  Error). 


seised  in  fee^^   Jj^RROR  from  the  court  of  Common  Pleas.    The  action 

of  one  moiety  ^as  in  ejectment  for  a  mill,  dwelling-house,  lands,  and 
of  certain  firee-  ..,.i  ^«  ai  .« 

hold  premises  premises.  Situate  m  the  county  of  Surrey.  At  the  tnal, 
o^^l^^'S^d  ^^^'®  Richards,  C.  B.,  at  the  Surrey  Lent  assizes,  1823, 
tenant  for  life,  a  special  verdict  was  found,  which  stated,  substantially 

with  power  of   as  follows  :— 
appomtment  v**vtt« 

hy  deed  or  Miles  Poole  died  seised  in  fee  of  the  premises  in  ques* 

will  of  the 

othe'r  moiety,    ^^^^  ^^  ^^  17th  November,  1749;  and  upon  his  death 

devised  9^ 

follows : — **  I  hereby  give  and  devise  all  my  freehold  estates  in  the  city  of  London 
and  county  of  Surrey,  or  elsewhere,  to  my  nephew,  J.  R.  for  bis  life,  on  condition  that 
out  of  the  rents  thereof,  he  do  from  time  to  time  keep  such  estates  in  proper  and  te- 
nantable  repair/' — Held,  that  this  devise  was  not  an  execution  of  the  power,  and  only 
passed  to  the  devisee  that  moiety  of  which  the  devisor  had  an  estate  in  tee. 


Denn 

V. 
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they  descended  to  Sarah,  the  wife  of  Thomas  Scott,  and  i826. 
Elizabeth,  the  wife  of  Henry  Roake,  which  Sarah  and 
Elizabeth  were  daughters  and  co-heiresses  of  Miles  Poole. 
Thomas  Scott  and  Sarah  his  wife,  and  Henry  Roake  ^^^e. 
and  Elizabeth  his  wife,  by  lease  and  release,  dated  re- 
spectively the  25th  and  26th  April,  1750,  conveyed  the 
premises  to  one  Hill,  to  the  intent  that  he  might  become 
a  good  and  perfect  tenant  of  the  freehold^  for  suffering 
a  recovery.  It  was  declared  by  the  deed,  that  the  recovery 
should  enure,  as  to  one  undivided  moiety  of  the  premises, 
to  the  use  of  Thomas  Scott  for  life,  without  impeachment 
of  waste ;  remainder  to  the  use  of  Sarah  Scott  for  life ; 
remainder  to  the  use  of  such  person  and  persons,  for  such 
estate  and  estates,  as  Sarah  Scott,  whether  covert  or  sole, 
should  by  any  deed  or  writing  under  her  hand  and  ^eal,  to 
be  sealed  and  executed  in  the  presence  of  three  or  more 
credible  witnesses,  with  or  without  power  of  revocation,  or 
by  her  last  will  and  testament  in  writing,  or  any  writing 
purporting  to  be  her  last  will  and  testament,  to  be  by  her 
subscribed  and  published  in  the  presence  of  three  ior  more 
credible  witnesses,  from  time  to  time  direct,  limit,  or 
appoint;  and  for  want  of  such  appointment,  to  the  use 
of  all  the  children  of  Hwrnas  Scott  and  Sarah  his  wife,  as 
tenants  in  common  in  tail ;  and  in  default  of  such  issue, 
to  the  use  of  Elizabeth  Roake  for  life,  without  impeach- 
ment of  waste;  remainder  to  her  children  as  tenants  in 
common  in  tail ;  and  for  default  of  such  issue,  to  the  use 
of  Thomas  Scott  in  fee.  There  were  similar  limitations  as 
to  the  moiety  of  which  Henry  Roake  and  Elizabeth  his 
wife  were  seised.  In  Easter  term^  1750,  a  recovery  was 
suffered.  In  1758,  Thomas  Scott  died  without  issue, 
leaving  Sarah  his  wife  him  surviving.  In  1763,  Sarah 
Scott  intermarried  with  John  Trymmer,  who  died  in  1766, 
leaving  Sarah  Trymmer  him  surviving.  In  May,  1775, 
Elizabeth  Roake  died,  leaving  Henry  Roake  her  husband, 
BndJohn  Roake  her  son  and  only  child  by  the  said  Henry 
Roake,  her  surviving,  and  without  having  made  any  deed. 
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writing,  will,  or  .'appointment,  for,  or  in  respect  of«  the 
premises  in  the  declaration  mentioned.  By  lease  and 
release  dated  respectiyely  the  6th  and  7th  September, 
1775,  (the  release  reciting  a  contract  between  Sarah 
Trymmer  and  John  Roake  for  the  absolate  purchase  of  his 
moiety  of  die  premises,  subject  to  the  life  estate  of  his 
father,  Henry  Roake),  Henry  Roake  and  John  Roake,  con^ 
veyed  the  premises  to  one  Pamell,  to  make  him  tenant  to 
the  prescipe,  for  the  purpose  of  sufiering  a  recovery,  to  the 
use  of  Henry  Roake  for  life,  remainder  to  Sarah  Trymmer 
in  fee.  On,  or  about,  the  16th  DecenAer,  1776,  Henry 
Roake  died.  On  tiie  6th  June,  1783,  Sarah  Trymmer  made 
and  published  her  last  will  and  testament  in  writing, 
in  the  presence  of,  and  attested  by,  three  credible  wit- 
nesses, and  thereby  gave  and  devised  all  her  freehold 
estates  in  the  oity  of  London  and  county  of  Surrey,  or 
elsewhere,  in  the  following  words,  viz : — *^  I  hereby  give 
and  devise  all  my  frediold  estates  in  the  city  of  hondon 
and  county  of  Surrey,  or  elsewhere,  to  my  nephew  Jolm 
Roake,  for  his  Ufe,  on  condition  that  out  of  the  rents 
thereof  he  do  from  time  to  time  keep  such  estates  in 
proper  and  tenantable  repair ;  and  on  the  decease  of  my 
said  nephew  John  Roake,  I  devise  all  my  said  estates^ 
subject  to  and  chargeable  with  the  payment  of  30/.  a  year 
to  Anne,  the  wife  of  the  said  John  Roake,  for  her  life,  by 
even  quaiterly  payments,  to  and  among  his  children,  law* 
fully  begotten,  equally,  at  the  age  of  21  years,  and  their 
heirs,  as  tenants  in  common ;  but  if  only  one  child  should 
live  to  attain  sudi  ^ige,  to  him,  or  her,  and  his,  or  her 
heirs,  at  his  or  her  age  of  21."  In  default  of  issue  of 
John  Roake,  there  was  a  devise  to  other  persons.  On  the 
4ih  December,  1786,  Sarah  Trymmer  died,  without  re- 
voking her  said  will,  the  said  John  Roake  being  then 
living,  and  her  heir  at  law.  Sarah  Trymmer  had  not  at 
the  time  of  making  her  will,  or  at  the  time  of  her  deaths 
any  other  freehold  lands,  tenements,  or  hereditaments,  in 
the  county  of  Surrey,  than  those  mentioned  in  the  decla- 
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imlioB.  Th«ro  were  jsome  fasts  Ibund  by  the  impend 
¥«tiiet«  relaliTe  to  the  title  of  the  lesaor  of  the  plaantiff^ 
whioh  hwe  not  been  set  out,  became  the  jodgment^  both 
of  the  Court  bdow,  mad  of  tiiis  Court,  .jnoceeded  upon  the 
constniotion  of  the  wifl  of  Sarmh  Trymmtr.  The  court  of 
Cotnmeii  Pkoa  deeided  that  the  will  of  Sarah  Tiymmer, 
fanamfy  Seott,  operated  as  an  execution  of  the  power 
leaerred  to  Sarah  Scott  by  the  deed  of  1760,  and  con- 
sequently gave  judgment  for  the  defendant  (a). 

Prevtan,  fi>r  the  plaintiff  in  error.  Sarah  Trymttur  was 
tenant  for  life  of  a  moiety  of  the  Surrey  estates,  with 
a  power  of  appointaiBnt ;  and  if  her  will  operated  as 
an  execution  of  that  power,  it  is  admitted  that  ihe  lessor 
of  the  plaintiff  cannot  recover.  The  Court  below  wore 
of  opinion  that  her  will  did  so  operate ;  but  they  were 
clearly  mistaken  in  point  of  law.  The  invariable  rule 
of  law  is^  that  whoever  exercises  a  power  of  appointment, 
must  use  words  unequivocally  shewing  that  he  intended 
so  to  exercise  it.  From  Sir  Edward  Cltrt'%  case  (6),  in 
ihe  reign  of  Elizabetk,  down  to  ihe  case  of  Coata  v. 
King  (c),  in  the  present  reign,  that  has  been  an  acknow- 
ledged governing  principle.  The  intention  must  appear 
upon  the  face  of  the  deed^  or  the  will,  and  in  specific 
words ;  there  must  be  something  specific,  having  referenee 
to  the  power  or  its  subject  matter,  and  shewing  that  the 
parly  supposed  to  exercise  the  power,  had  at  the  time 
of  such  exercise  the  power  itself  in  his  view  and  raool- 
leotion :  general  words  will  not  serve  for  such  a  purpose. 
Assuming  that  these  general  propositions  are  correct,  and 
they  probably  will  not  be  disputed,  the  only  question 
is,  what  is  their  bearing  upon  the  present  case.  Now  the. 
devise  here  is  in  very  peculiar  terms;  the  words  are 
these :  ''  I  give  and  devise  all  my  freehold  estates  in  the 
city  of  London,  and  county  of  Surrey,  or  elsewhere,  to  my 
nephew,  John  Roake,  for  his  life.*'    Those  words  do  not 

(a)  2  Bing.  (e)  Decided  September,  1821 ,  be- 

(6)  6  Rep.  18.  fore  the  Privy  Council. 
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imply  that  the  testatrix  intended  to  deprive  her  nephew 
of  his  estate  tail  in  one  moiety,  and  to  give  him  instead  an 
estate  for  life  merely.  If  she  had  used  the  expression, 
''  all  my  estate  called  A.,  in  the  county  of  Surrey,**  that 
might  have  passed  both  moieties,  because  her  describing 
the  estate  by  name,  would  have  shewn  that  as  to  that 
moiety  over  which  she  had  only  a  power  of  appointment, 
she  was  acting  under  that  power.  The  condition  annexed 
to  the  devise,  namely,  that  the  devisee  *'  out  of  the  rents 
thereof  do  from  time  to  time  keep  such  estates  in  proper 
and  tenantable  repair/'  will  perhaps  be  urged  on  the  part 
of  the  defendant,  as  shewing  that  the  testatrix  had  her 
power  of  appointment  in  view ;  but  they  have  in  truth  no 
such  effect ;  for  the  direction  to  repair  applies  to  such 
estates  only  as  she  had  previously  devised,  and  th^efore 
cannot  operate  to  extend  the  meaning  of  the  words  of  this 
devise.  All  the  leading  cases  upon  this  subject  are  cited 
by  Best,  C.  J.,  in  delivering  the  judgment  of  the  Court 
below,  but  upon  examination  they  will  be  found  not  to 
warrant  that  judgment.  The  first  is  Sir  Edward  Clere's 
case  (a).  It  was  there  resolved,  that  where  a  man  makes  a 
feoffment  to  the  use  of  his  will,  and  afterwards  by  his  will 
devises  the  land  itself,  as  owner  of  the  land,  without  any 
reference  to  his  authority,  there  it  shall  pass  by  the  will ; 
tar,  when  he  devised  the  land  itself  without  any  reference 
to  his  authority  or  power,  he  declared  his  intent  to  devise 
an  estate  as  owner  of  the  land  by  his  will,  and  not  to 
limit  an  use  according  to  his  authority;  though  in  the 
case  then  at  bar,  as  the  testator  had  no  power  to  devise  the 
land  as  owner,  it  was  held  that  the  devise  ought  of 
necessity  to  enure  to  a  limitation  of  an  use,  for  otherwise 
the  devise  would  be  utterly  void.  Andrews  v.  Emmott  (6), 
Ex  parte  Caswall  (c),  Langham  v.  Nenny  (<f),  Nunnock  v. 
Horton  (e),  Bennett  v.  Aburrow  (f),  Bradley  v.  Westcott  (g), 

(a)  6  Rep.  1 3.  (e)  7  Ves.  391 . 

(6)  2  Bro.  C.  C.  297.  (/)  8  Ves.  609, 

(c)  1  Atk.  559.  (g)  13  Ves.  445. 
(rf)  3  Ves.  467. 
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we  all  authontiet  to  shmr  that  a  power  caa  only  be  ^B^e. 
Meoated  bjr  espresa  woids^  or  manifeat  intentioQ;  and  in 
Maddkon  v.  Andrew  {a),  where  the  will  waa  held  to 
operate  as  an  execution  of  the  power,  it  was  lipon  the 
ground  that  the  testator  bad  used  in  the  devise  the  iden- 
tioal  eKpression  used  in  the  power^  and  bad  thereby  shewn 
an  intention  to  ezeoute.the  power.  Jones  v.  Tucker  (b), 
/oMety.  Curtie  (c),  and  Coates  v.  King,  already  mentioned, 
are  afl  likewise  tmtiiorities  in  fiivour  of  the  lessor  of  the 
pkiatiff;  the  lattm*  especially.  There  a  f^er  by  will 
devised  jcertain  real  estates  in  Antigua  cquikUy  among  hia 
three  sons,  giving  to  one  of  them  a  power  of  devising 
away  Ins  share.  That<one  was  possessed  of  large  estates 
i&Aniiguat  both  real  and  personal,  besides  that  so  devised 
to  him  by  his  father,  and  he  devised  to  A.  B.,  *'  nH  my 
red  estates  in  Aniigua,  and  all  other  my  real  estate'what- 
soever  and  wheresoever.'*  Those  were  stronger  words 
than  Ae  will  in  this  ease  contains,  and  yet  it  was  held 
tiiat  ithe  estates  orer  which  the  son  had  a  power,  did  not 
pass  by  his  will.  The  only  case  at  all  in  point  that  can 
be  cited  on.4he  part  of  the  defendant,  is  that  of  Standen  v. 
Standen  {i) ;  and  Best,  C.  J.,  in  delivering  the  judgment 
of  the  Court  below  in  this  case^  says,  that  the  reasoning  of 
Lovd  LmtgUHjermgh,  by  wlM>m  that  case  was  decided, 
is  not  supported  by  any  preceding  authority,  and  has  been 
doafatsd  inmaay'SobBeqaent  cases. 

Jemmeii,  eonttk.  In  determining  whether  a  devise  is 
or  is  not  an  execution  of  a  power,  an  important  distinc- 
tion has  been  taken  by  the  Courts,  and  wholly  overlooked 
by  the  other  side,  namely,  between  &  devise  of  real,  and  oi 
personal  estate.  It  must  be  admitted,  that  where  the 
dense  is  of  personal  property,  the  intention  to  pass  it 
most  be  expressed,  or  at  least  must  appear,  on  the  face  of 
the  will ;  but  where  the  devise  is  of  real  property,  it  is 

(fl)  1  Ves.  sen.  57.  (f)  1  Swansl,  6^. 

(h)  2  Meriv.  533.  id)  2  Ves.  jun.  589. 
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1826.         otherwise.     Standen  v.  Standen,  Nannock  v.  Horton,  and 
^EiiN^       *^^^'  ^-  Currie.    Looking  at  the  circumstances  under 
V.  which  the  will  in  this  case"  was  made,  and  as  they  are  de- 

tailed  in  the  special  verdict,  it  is  impossible  to  doubjk  the 
intention  of  the  testatrix  to  give  to  her  nephew  the  whole 
of  the  estate  which  she  held  for  her  life ;  not  that  she  in- 
tended by  the  word  estate  to  give  him  only  her  interest  in 
the  land,  but  to  vest  in  him  the  whole  of  that  land,  which 
she  considered  herself,  when  she  made  the  will,  entitled  to 
c&ll'' my  estate/'  It  is  said,  that  the  decision  of  Lord 
Linigkborough,  in  Standen  v.  Standen,  has  been  impugned ; 
but  it  was  confirmed  on  appeal  in  the  House  of  Lords, 
and  has  never  been  overruled :  and  it  is  certainly  a  very 
stroDg  authority  in  favour  of  the  construction  now  sug- 
gested on  the  part  of  the  defendant.  In  that  case  the 
testator  directed  his  real  estate  to  be  sold,  and  bequeathed 
the  proceeds  of  the  sale,  and  the  rest  of  his  personal  estate, 
in  trust  for  his  wife  for  life;  and  after  her  death,  one 
moiety  thereof  for  such  person  or  persons  as  she  should  by 
any  deed,  or  writing,  or  by  will,  with  two  or  more  wit- 
nessesy  appoint.  The  real  estate  was  not  sold,  but  the 
testator's  widow  received  the  jrents  and  profits  of  that,  and 
the  produce  of  the  personal  estate,  during  her  life ;  and 
by  her  will,  after  some  specific  legacies,  she  devised  thus: 
*'  I  give  all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects,  of  what  nature  or  kind  soever,  and  whether 
real  or  personal,  and  all  my  plate,  &c.,  which  I  shall  be 
possessed  of,  interested  in,  or  entitled  to  at  the  time  of  my 
decease,  subject  to,  and  after  payment  of,  all  my  just 
debts,  funeral  expensesi  and  charges  of  proving  my  will, 
and  specific  l^cies,  to  S.  H."  It  was  held,  that  the 
moiety  of  the  real  estate  devised  to  the  testatrix  by  her 
husband,  passed  by  her  will ;  and  the  Lord  Chancellor  said, 
"  It  is  a  little  hard  to  attempt  to  explain  that  it  was  not 
her  estate.  How  could  she  have  it  more  than  by  enjoy- 
ment during  life,  and  the  power  of  disposing  to  whatever 
person,  and  in  whatever  manner  she  pleased,  with  the 
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small  addition  of  two  witneaseB  ?"  Morgan  v.  Surmania); 
Roach  V.  Wadham  {b),  and   Dillon  v.  Dillon  (e),  are '  au- 
thorities for  saying,   that  in  cases  where  the  question  of 
the  intention  to  execute  the  power  arises,  a  liberal  con- 
struction ought  to  prevail ;  and  in  the  first  of  those  cases, 
the  decision  in  Standen  v.  Standen  was  cited  and  relied 
upon  hy  Manifield,  C.J.     There  is,  however,  one  case 
where  the  devise  was  of  personal  property,  and  yet  where 
the  decision  is  in  favour  of  the  defendant;  Hales  v.  Mar- 
gerum  (d)^    There  Samuel  Ruiier,  by  his  will,  gave  to  his 
executors  1000/.  stock  upon  trust,  ''  for  the  sole  use  and 
benefit  of  my  daughter  E.  T.,  the  same  not  to  be  subject 
to  the  debts,  8cc.,  of  her  husband ;  and  whenever  she  shall 
happen  to  die,  the  said  1000/.  stock  shall  be  absolutdy  in 
her  own  power  to  dispose  of  by  her  last  will  and  testament,'' 
&c.  E.  Zl,  the  daughter,  did  devise  by  will  ''  all  my  free- 
hold messuages,  lands,  woods,  and  hereditaments,  and  also 
mystocks,  funds,  monies,  and  securities,  and  all  other  my  real 
and  personal  estate  and  effects  whatsoever,  to  S.  M. ;"  and 
it  was  held,  that  the  1000/.  stock  passed  under  the  general 
words  in  her  will.    Here,  besides  the  intention  deducible 
firom  the  circumstances  under  which  the  will  was  made,  as 
already  pointed  out,  the  stipulation  for  repairs  is  a  mate» 
rial,  though  not  a  conclusive,  circumstance ;  because,  if 
the  whole  estate  was  to  pass,  such  a  stipulation  is  intelli- 
gible, but  if  a  moiety  only  was  to  pass,  it  would  be  ex-^ 
tremdy  difficult  either  to  understand  such  a  stipulation,  or 
to  carry  it  into  operation. 
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Preston,  in  reply.  In  Coaies  v.  Ktug,  the  devise  was  of 
real  estate ;  no  answer,  therefore,  has  been  given  to  that 
case,  by  those  in  which  the  distinction  between  devises  of 
real  and  personal  estate  has  been  admitted.  That  distinc- 
tion may  exist  to  a  certain  extent,  but  it  does  not  affect  the 
present  case ;  because,  in  all  the  instances  cited  on  the 


(a)  1  Taunt.  289. 

(b)  6  East,  289. 


(c)  1  Ball  &  Bea.  77. 
Id)  3  Ves.  299. 
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Other  side^  where  the  devise  waB  held  |o  be  an  executioa 
of  the  power^  there  were  circumstances  proving  to  demoa-- 
stration,  upon  the  face  of  the  wiU,  an  intention  to  ezecufe 
the  power.  Here  there  are  no  such  oircumstances.  Hajet 
V.  Margerum  is  utterly  inapplicable,  because  it  waa  then» 
held  9  that  the  first  devise  was  i^ot  a  power,  but  an  absolute 
gift,  and  the  decision  of  the  Master  of  the  Rolls  pro- 
ceeded upon  that  ground. 

The  case  was  argued  on  a  former  day  in  this  tenn,  whAQ 
the  Court  took  time  for  consideration.  Judgment  was  now' 
delivered  by 

Abbott,  C.  J. — ^This  was  a  writ  of  error  npon  the 
judgment  of  the  court  of  Common  Pleas,  on  a  special 
verdict.  The  declaration  was  in  ejectment  for  the  recovery 
of  certain  messuages  and  lands  situate  at  Godalming  in 
the  county  of  Surrey*  After  stating  the  circumatancaa 
found  in  the  special  verdicti  his  Lordship  proceeded : — 
The  question  is,  whether  or  not  the  will  made  by  Sarmh 
Trymmer  in  1783,  be  a  good  execution  of  the  powor  of 
appointment,  contained  in  the  deed  of  lease  and  release  of 
the  25th  and  26th  AprU,  1760.  The  principal  autkoritieB 
bearing  on  this  question  were  all  referred  to  and  com- 
mented upon  in  the  elaborate  judgment  delivered  by  the 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and  it 
is  unnecessary  for  me  to  refer  to  them  again.  The  rule  or 
principle  of  decision  applicable  to  this  case,  appeara  to 
have  had  its  origin  in  the  case  of  Sir  £.  CUre  (a).  The 
best  exposition  of  it  seems  to  be  that  given  by  Lord  Chief 
Justice  Hobart  in  the  Commendam  case  (6).  That  learned 
Judge  said,  "  If  an  act  will  work  two  ways,  the  one  by  an 
interest,  the  other  by  an  authority  or  power,  and  the  act 
being  different,  the  law  will  attribute  it  to  the  interest,  and 
not  to  the  authority,  and  so  you  must  take  it,  (at  fictio 
cedit  veritati.  And,  therefore,  so  it  was  ruled  in  Sir  JB. 
Clere^B  case,  that  if  a  man  be  seised  of  three  acres  of  land 
holden  in  chief,  and  make  a  feoffment  of  all,  to  the  use  of 

(a)  6  Rep.  17  a.  (6)  Hob.  159, 160. 
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ittch  person  and  of  such  estate  as  he  shall  give  or  dispose 
by  his  willy  and  after  by  his  will  gives  and  devises  all  his 
lands  to  J.  $.,  and  his  heirs,  that  this  shall  carry  but  two 
parts  of  the  lands  in  point  of  devise ;  and  lastly,  where  an 
interest  and  authority  meet,  if  the  party  declare  clearly 
tibat  his  will  is^  that  this  act  shall  take  effect  by  his  au- 
tbority  or  power,  there  it  shall  prevail  against  the  interest ; 
for  modus  et  conventio  vincunt  legem.    And,  therefore,  in 
the  same  case  of  Clere,  it  is  agreedi  that  if  the  devisor 
bad  recited  his  power,  and  had  relied  upon  that,  all  would 
have  passed  by  express  declaration  of  the  party  himself; 
nay  more,  though  the  party  do  not  make  an  express  de-> 
claration,  yet  if  his  act  do  import  a  necessity  to  work  by 
his  power,  or  else  to  be  wholly  void,  the  benignity  of  the 
law  will  give  way  to  effect  the  meaning  of  the  party ;  and 
tbereibre,  in  that  case,  it  was  resolved,  that  whereas 
Ckre  was'seisedi  for  example,  of  three  acres  of  land,  every 
one  of  equal  value,  and  conveyed  two  of  them  to  his  wife 
for  her  jointure,  and  afterwards  made  a  feoffment  of  the  third 
to  the  use  of  such  person,  &c.,  as  before,  and  then  devised 
that  third  acra  nt  supra,  that  devise  was  good  by  force  of 
the  authority,  for  else  the  whole  devise  had  been  utterly 
void,  having  before  given  the  other  two  parts  to  his  wife.'' 
In  more  modern  times,  the  rule  has  been  expressed  by 
Lord  Thurhw  as  follows: — ''To  execute  the  power,   it 
must  be  impossible  to  impute  to  the  testator  any  other 
intention  than  that  of  executing  it/'    The  doctrine,  he 
8a3rB,i8  not  by  any  case  carried  further  than  this.    The 
distinction  most  frequently  occurring,  and  which  serves  for 
'  iUnstration,  as  well  as  application  of  the  rude  is  this : — If 
a  will  contain  a  devise  of  all  the  testator's  lands  generally, 
and  he  has  some  lands  on  which  the  will  may  work  by  his 
interest,  the  law  will  attribute  the  will  to  his  interest,  and 
land  of  which  he  has  only  a  power  to  devise,  will  not  pass. 
Bo;  if  the  will  be  of  all  his  lands  in  a  county  or  place 
named,  and  he  has  lands  of  his  own  therein.     On  the 
other  band,  if  the  testator  haa  no  lands,  or  none  in  the 
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1826.        county  or  place  named,  upon  which  the  will  may  work  by 
his  interest,  there  the  law  will  attribute  the  will  to  his 
power,  because  if  that  be  not  done,  the  will  is  void  either 
wholly,  or  so  far  as  respects  the  county  or  place  named.  In 
the  case  now  before  the  Court,  the  testatrix  has  not  referred 
to  her  power,  and  she  had  lands  in  the  county  of  Surrey ^ 
upon  which  the  will  may  work  by  her  interest,  namely,  the 
other  moiety  of  the  tenements  in  question  ;  and  therefore,  if 
there  were  nothing  more  in  the  case,  it  seems  very  clear,  that 
the  law  could  not  attribute  the  will  to  the  power,  nor  infer 
that  she  intended  to  execute  the  power.      It  remains  then 
to  be  considered,  whether  there  be  any  thing  more,  either 
apparent  upon  the  will,  or  as  facts  existing  dehors  the  will, 
from  which   it  can  be  satisfactorily  and  safely  inferred, 
that  she  intended  to  execute  her  power.   The  will  contains 
in  itself  an  injunction  on  the  devisee,  to  keep  the  devised 
estates  in  repair.    The  facts  existing  dehors  the  will  are 
these : — ^The  estates  had  originally  belonged  to  the  father 
of  the  testatrix.    One  moiety  had  descended  upon  her, 
and  another  upon  her  sister  Roake,     The  two  sisters  and 
their  husbands  had  settled  their  moieties  in  such  a  manner, 
as  to  give  the  moiety  of  either  who  might  die  without 
issue,  to  the  issue  of  the  other,  subject  to  a  power  to  each 
to  make  a  different  disposition  of  her  moiety,  by  deed  or 
will.     The  sister  of  the  testatrix  left  issue,  from  whom 
the  testatrix  purchased  the  sister's  moiety,  and  thus  be- 
came seised  of  one  moiety  in  fee,  and  another  for  her  life^ 
with  a  power  to  dispose  of  the  fee  of  the  latter  moiety. 
The  question  then  is,  whether  from  these  matters,  it  can 
be  safely  and  clearly  inferred,  that  the  testatrix  intended 
.to  execute  her  power.      Now  it  appears  by  the  will,  that 
the  testatrix  had  estates  in  London,  or  at  least,  supposed 
.  she  had,  and  made  her  will  upon  that  supposition ;  and 
we  see  nothing  repugnant  to  reason,  or  to  the  ordinary 
sentiments  and  intentions  of  mankind,  in  supposing  that 
a  person  having  estates  in  London,   and  an  undivided 
moiety  only  of  estates  in  Surr^,  might  make  a  will  con** 
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tainiflg  such  an  injanction  as  the  present,  leaving  that         1826. 
injunction  to  take  effect  as  far  as  by  law  it  might;  and 
even  if  it  should  be  inferred  from  this  part  of  the  will, 
that  the  testatrix  meant  thereby  to  give  the  entirety  of  the 
lands  in]  Surrey  p  still  it  will  not  necessarily  follow  that 
she  intended  to  execute  her  power,  and  this  for  the  reason 
hereafter  mentioned.     So.   if  the  extrinsic  facts  should 
lead  to  an  inference,  (hat  the  testatrix  cannot  have  intend- 
ed to  make  a  strict  settlement  of  the  purchased  moiety 
upon  the  family  of  her  sister,  and  leave  that  which  was 
originally  her  own,  unsettled  and  undisposed  of;  still,  in 
our  opinion,  it   will  not  necessarily  follow  that  she  in- 
tended to  execute  her  power.   It  may  be,  that  she  intended 
her  will  to  work  by  her  interest  in  the  tenements.     It;  may 
have  happened,  that  she  had  entirely  forgotten  the  settle- 
ment, and  supposed  at  the  time  of  making  of  her  will, 
that  she  was  then  seised  of  the  entirety  of  the  estates  in 
fee,  as  but  for  that  settlement  she  would  have  been.    The 
settlement  was  made  in  the  life  of  her  first  husband,  thirty- 
three  years  before  the  date  of  her  will.    The  only  fact 
upon  the  special  verdict,  shewing  that  this  settlement  was 
ever  thought  of,  in  the  interval,  is  the  release  under  which 
she  purchased  her  sister's  moiety  in  1775,  by  which  that 
moiety  was  conveyed  for  the  purpose  of  suffering  a  reco- 
very.     This  took  place  eight  years  before  the  date  of 'her 
will,    and  no  recovery  was  suffered  till  after  her  death, 
though  she  lived  eleven  years^  and  must  have  been  in 
possession  of  this  moiety  for  nine  years ;  the  tenant  for  life, 
her  sister's  husband,  having  died  in  1775.     It  appears  to 
us  to  be  at  least  as  probable,  that  she  had  forgotten  the 
settlement^  and  intended  the  will  to  work  by  an  interest, 
as  that  she  intended  to  execute  the  power  contained  in  the 
settlement ;  and  even  more  probable,  because  the  language 
of  the  will  is  exactly  such  as  would  be  used  by  a  person 
who,  at  the  time,  supposed  herself  to  have  an  estate  in  fee 
in  the  entirety  of  the  tenements,  and  not  such  as  would 
be  used  by  a  person  who  was  conscious  that  she  had  a 
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power  otdjf  over  od«  moiety,  and  a  seisin  in  fee  of  the  otlian 
Althottghi  therefore,  we  may  think  the  testatrix  intended 
that  the  entirety  should  go  in  strict  settlement  on  the 
family  of  her  sister,  according  to  the  directions  of  her  wilU 
yet  we  think  it  is  possible  to  suppose  that  the  testatrix 
had; no  intention  to  execute  the  power;  and  if  the  inten- 
tion to  execute  the.  power  be  doubtful,  the  will  cannot,  in 
our  opinion,  be  deemed  to  be  an  execution  of  it  We 
therefore  think  that  the  judgment  of  tho  court  of  Com- 
mon Pleas  must  benversed. 


Judgment  reyiemed. 


Tueadaiff 
\Zth  June, 

Incase 
agaiDSt  car- 
riers for  the 
loss  of  goods 
delirered  to 
them  in  Ire- 
landf  to  be 
conveyed  to 
England^  the 
question  was, 
whether  the 
importation 
of  the  goods 
was  illegal, 
unless  they 
had  been 
entered  at 
the  custom- 
house:— 
Held,  that  as 
illegality  can 
never  be  pre- 
sumed, it  lay 
upon  the 
carriers,  who 
raised  the 
question,  to 
prove  that  the 
goods  had  not 
been  entered. 


SissoNS  V.  Dixon  and  others. 

Declaration  in  case.  The  first  count  charged  the 
defendants,  as  common  carriers  between  DublinwaA  Lwtr^ 
pool,  with  the  loss  of  a  parcel  delivered  to  them  at  Dubltnf 
by  the  plaintiff*,  to  be  safely  carried  to  Liverpool.  The 
second  count  charged  the  defendants  as  warehousemen. 
The  third  count  was  in  trover.  Plea,  not  guilty,  and  issue 
thereon.  At  the  trial,  before  Uullock,  B.,  at  the  Leni 
assizes  for  Lancashire,  1826,  the  short  case  was  this.  The 
plaintiff*  was  a  lace  manufacturer  at  LioerpooU  and  the 
defendants  were  the  proprietore  of  the  St.  George  steam 
packet,  residing  at  Dublin,  and  carrying  passengers  and 
parcels  from  thence  to  Liverpool  and  back.  The  plaintifl^ 
being  at  Dublin,  in  the  course  of  a  journey  in  the  way  of 
his  business,  delivered  the  parcel  in  question,  containing  a 
quantity  of  lace,  to  the  servants  of  the  defendants  at  their 
warehouse,  to  be  forwarded  by  their  packet  to  Liverpool. 
The  parcel  never  reached  its  destination.  No  evidence  was 
given  that  the  parcel  was  entered  at  the  custom  house^  as 
goods  imported  from  Ireland,  which  it  was  contended  for 
the  defendants  it  ought  to  have  been,  pursuant  to  the 
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Statute  46  Geo*  3,  o.  87,  s.  1.  The  learned  Judge  resenred 
diat  pointy  and  thd  plaintiff  dbCained  a  verdiet  for  the 
Taltte  of  the  laoe,  with  leave  to  the  deftaduite  to  move 
to  enter  a  nooMiit. 

J.  WiUiamtp  last  tera»  obtained  a  mk  nisi  accordingly, 
against  whi^ 

Henderson  now  shewed  cause.  The  46  Geo.  3,  c.  87,  s. 
1,  by  the  profisions  of  which  it  was  contended  at  the  trial, 
diat  the  g^oods  in  question' ought  to  have  been  entered  as 
goods  impcMtted  from  Ireland,  has  been  superseded  by  the 
4  Geo.  4,  c.  72,  ss.  6,  7 ;  because  the  lords  of  the  treasury 
had  taeroised  the  powers  given  them  .by  the  latter  statute 
previous  to  the  date  of  this  transaction,  and  had  made  the 
trade  between  the  Irish  and  English  ports,  a  coasting 
tradb ;  which  is  proved  by  The  Gazette,  dated  25th  Sep* 
tember,  1824.  It  follows,  therefore*  that  the  only  things 
now  required  to  be  entered,  are  those  which  are  liable  to 
pay  a  duty ;  and  the  question  is,  whether  the  lace,  sent  by 
tile. plaintiff  under  such  circomstuices  from  Dublin  to 
Liverpool,  was  liable  to  pay  a  duty.  Now,  upon  1^  eivi'* 
denoe  in  the  case,  it  must  be  presumed  that  tiie  laoe  was 
of  die  plaintiff's  own  manulhctuie,  and  had  been  by.  him 
imported  into  Ireland ;  and'  if  so,  it  was,  under  the  56  Geo\ 
3,  c.  83,  s.  3,  entitled  upon  its  re4mportation  to  a  draw'^ 
baek  equal  to  the  duty,  and  oonsequei^y  required  no 
entry.  But,  assuming  an  entry  to  have  been  necessary, 
still  the  contract  made  between  the  plaintiff  and  the 
defendants  was  not  void,  because  there  was  no  evidence 
of  any  fraudulent  intention,  or  of  any  collusion  to  evade 
the  payment  of  any  duty  to  which  the  goods  might  be 
liable ;  Catlin  ▼.  Bell  (a).  It  was  urged  at  the  trial,  that 
the  plaintiff  ought  to  have  proved  the  entry  of  the  goods, 
(supposing  an  entry  to  have  been  necessary )>  but  that  is  a 
mistaken  argument,  and  contrary  to  all  the  principles 

(a)  4  Camp.  183. 
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1826.  of  the  law  of  evidence;  for  the  Coart  will  not  presume 
that  the  plaintiff  has  acted  illegally,  but,  on  the  contraiy, 
in  the  absence  of  positive  proof  of  fraud,  they  will  presume 
that  he  has  conformed  to  the  law,  and  has  acted  bon& 
fide.  Williams  y.  The  East  India  Company  (a),  Pearce  v. 
Whale  (6).  Upon  the  whole,  thereforci  it  seems  clear  that 
this  objection  is  unfounded,  and  that  the  plaintiff  is  en- 
titled to  retain  his  verdict. 

J.  Williams,  in  support  of  the  rule.  The  contract  be- 
tween the  parties  in  this  case  was  clearly  illegal  and  void. 
It  was  contrary  to  the  spirit  and  policy  of  an  act  of  par- 
liament ;  it  had  a  tendency  to  defraud  the  revenue ;  and 
it  cannot  be  enforced  in  a  court  of  law.  Law  v.  Hod- 
son  (c),  and  Ribbans  v.  Crickett{d),  are  authorities  in 
point.  It  is  admitted,  that  the  lace,  if  manufactured  in 
Ireland,  and  imported  from  thence  to  England^  would  have 
been  liable  to  pay  duty ;  but  it  is  said,  that  it  must  be 
presumed  to  have  been  first  imported  into  Ireland,  and 
from  thence  re-imported  into  England,  in  which  case  it  is 
entitled  to  a  drawback  equivalent  to  the  duty.  But  there 
was  not  a  tittle  of  proof  upon  that  point,  and  it  is  by  far 
too  violent  a  presumption  for  the  Court  to  draw.  Indeed, 
the  presumption  was  rather  the  other  way ;  for  the  plain- 
tiff, the  supposed  importer,  was  not  himself  a  passenger 
by  the  packet :  and  there  was  nothing  to  shew,  either  that 
duty  had  been  paid  on  the  one  hand,  or  a  drawback 
claimed  on  the  other.  [Bay ley,  J.  If  proof  upon  that 
subject  was  necessary,  did  not  the  onus  probandi  lie  on  the 
defendants  ?  They  are  the  persons  who  raise  the  objec- 
tion, therefore  they  are  the  persons  to  support  their  own 
objection,  by  shewing  that  a  duty  was  payable,  and  that 
it  was  not  paid.  Holroyd,  J.  The  plaintiff  proved  a 
prim&  facie  case  of  liability  in  the  defendants,  by  proving 
the  mere  delivery  of  the  goods  to  them ;  then,  if  that  lia- 

(a)  3  East,  192.  (c)  11  East,  300. 

(6)  Ante,  toI.  ni.,  512 ;  5  B.  &  C.  38.         (jf)  1  Bos.  &  Pul.  264. 
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bility  was  to  be  removed  by  shewing  the  agreement  to  be         ^^2^- 
illegal^  surely  the  onus,  in  that  respect,  lay  on  the  de-       SissoTs 
fendants].     It  is  submitted,  that  the  onus  lay  upon  the  *• 

plaintiff;  he  was  to  make  out  his  own  case  :  and  without 
shewing  that  the  transaction  was  within  the  law,  he  made 
out  no  case  at  all. 

Batlet,  J. — I  am  clearly  of  opinion,  that  this  rule 
ought  to  be  discharged.  It  was  incumbent  on  the  defend- 
ants to  shew  that  the  transaction  was  illegal.  The  law 
always  presumes  that  a  party  has  acted  legally  and  bon& 
fide,  until  the  contrary  is  shewn.  It  was  extremely  easy 
for  the  defendants  in  this  case  to  have  proved  the  alleged 
violation  of  the  law  by  the  plaintiff,  if  the  facts  would 
have  borne  them  out;  and  as  no  evidence  was  adduced 
that  the  goods  were  not  duly  entered,  it  must  be  presumed 
that  they  were  so,  and  that  ground  of  defence  fails  alto- 
gether. Bennett  v.  Clough{a\  is  extremely  similar  to 
the  present  case.  There,  a  parcel  containing  bank-notes, 
stamps,  and  a  Utter,  was  sent,  by  a  carrier,  from  one 
stamp  distributor  to  another,  and  lost.  In  an  action 
against  the  carrier,  it  was  held,  that  the  fact  of  the  letter 
accompanying  the  stamps,  was  prim&  facie  evidence  that 
it  related  to  them,  so  as  to  bring  the  case  within  the  pro- 
viso of  the  42  Geo.  3,  c.  81,  s.  6;  which  enacts,  that  the 
prohibition  to  send  letters  otherwise  than  by  the  post,  shall 
not  extend  to  letters  sent  by  carriers  with  goods,  for  the 
purpose  of  being  delivered  with  the  goods  to  which  the 
letters  relate ;  and  that,  as  illegality  could  never  be  pre- 
sumed, and  the  defendant  did  not  prove  the  letter  not  to 
relate  to  the  stamps,  he  was  liable  for  the  value  of  the 
parcel.  The  proof  required  of  the  defendant  there,  was 
less  easy  of  production  than  in  the  present  case ;  that, 
therefore,  seems  to  me  a  stronger  case  than  this. 

HoLROTD,  J.,  concurred. 

Rule  discharged. 

(a)  1  B.&A.  46t. 
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The  MAftTEE,  WabdenSi  Assistants,  and  Feliow* 

SHIP  of  the  Company  of  Tobacco-pipe  Makers,  of 

1826.  the  Cities  of  London  and  Westminster  and  King^- 

Wy^/  jQm  q(  England,  and  Dominion  of  Wales  v.  John 

Wednesday,  ... 

\4thJwi,  WOODROFFE. 

Where  a  1  HIS  was  an  action  of  debt  brought  by  the  plaintiffs  to 
been  admitted  ^^<^^^^^  ^1^°^  ^^  defendant  a  certain  fine  of  6/.  13s.  4d., 

a  member  of  a  and  certain  penalties  alleged  to  have  been  incurred  under 
corporate 

Companvyand  the  bye  laws  of  the  company  of  Tobacco-pipe  Makers. 
5**  *^!f?  "  ,   The  declaration  set  forth  the  charter  of  Charks  2,  to  the 

such,  It  IS  not 

competent  to  company,  her^nafter  stated,  and  their  acceptance  of  that 

tion  for*in- ^'  charter,  by  which  they  wfere  empowered  to  make  bye 

fringing  the  laws ;  and  also  certain  bye  laws  under  which  the  fine  and 

dispute  Uie  penalties  have  become  due,  as  they  allege ;  and  the  plain- 

ArchSrtw  if  ^^*  claimed,  in  the  first  count,  the  sum  of  2L  16*.,  being 

a  majority  of  twice  the  amount  of  fourteen  quarterly  payments  due  under 

int(^ded  to^  *^  ^^^  ^^^^  ^y®  ^^ '  *^  ^^^  subsequent  counts  up  to  the 
incorporate.  25th  count  inclusive,  the  sum  of  2s,  in  each  count, 
oftheTobacco-  CLmounting  in  the  whole  to  the  sum  of  2/.  ds,,  for  non- 
pipe  Makers'  attendance  in  pursuance  of  the  6th  bye  law ;  and  in  the 
Lon£m,  pro-  l&8t  count,  the  sum  of  6/.  13s  4J.  under  the  10th  bye 

fesses  to  ope-  j^^^  ju  consequence  of  the  defendant's  refusal  to  accept 
rate  upon  all  ^  '^ 

the  tobacco-     the  office  of  warden.    Plea,  nil  debet,  and  issue  thereon. 

SrouXmt"  ^*  ^^®  ^^**^'  before  Abbott,  C.  J.,  at  the  London  adjourned 

the  kingdom:  Sittings  after  Hilary  term,  1825,  a  verdict  was  taken  for 

that  assuming  ^^  plaintiffs,  for  the  above  mentioned  fine  and  penalties, 

the  diarter  subject  to  the  opinion  of  the  Court  upon  the  following: 

could  not  by  ''  ^  «^  .  o 

law  have  so       case. 

extensive  an 

operation,  it  was-^compettntto  bind  such  tobacco-pipe  mdkers  as  were  admitted  members 

of  the  Company,  and  had  acted  under  the  charter ;  and  second,  that  the  charter,  in  fixing 

the  place  oi  meeting  for  the  Company  within  the  city  of  Londorif  or  within  three  miles 

thereof,  established  such  local  limits  as  are  requisite  in  such  a  charter. 

Bye  laws  for  compelling,  by  means  of  pecuniary  penalties,  the  attendance  of  members 
of  a  corporation,  at  corporate  meetings,  and  the  acceptance  of  corporate  offices,  are 
reasonable,  and  may  be  enforced  by  action  at  law. 

But  a  bye  law,  imposing  a  tax  on  the  members  of  a  corporation  by  the  name  of 
putrterage  money^  cannot  be  supported,  unless  it  is  shewn  that  the  necessities  of  the 
Company  require  such  contributions,  and  that  the  latter  are  commensurate  with  the 
former. 
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By  charter  or  letters  patent  of  16th  Charles  2,  that        lese. 
king  did  among  other  things,  will,   ordain,  constitute,  Tobacco-pifs 
grant,  and  declare,  that  his  subjects,   the  tobacco-pipe     Makirs' 
makers,  [within  his  cities  of  London  and  WeUminiier,  and  «. 

his  kingdom  of  England,  and  dominion  of  WaleSf  and    WooDBorn. 
every  of  their  apprentices  whatsoever,  when  they  should 
have  seryed  as  apprentices  in  and  unto  the  said  art, 
mystery,  or  trade,  by  the  space  of  seven  years,  at  the 
least,  and  all  and  every  other  person  and  persons  who  had 
served  as  apprentices  to  the  said  trade,  or  had  used  the 
said  trade,  by  the  space  of  seven  years,  and  all  others 
which  thereafter  from  time  to  time  should  be  admitted 
and  made  free  of  the  said  society,  in  such  manner  as 
thereafter  in  those  presents  was  declared  and  specified, 
should  be  from  thenceforth  for  ever  thereafter,  one  fellow- 
ship and  body  corporate  and  politic,  in  deed  and  in  name, 
by  the  name  of  the  Master,  Wardens,  Assistants,  and  Fel- 
lowship, ot  the  company  of  Tobacco-pipe  Makers,  in  his 
said  cities  ot  London  and  Wettmmster,  and  his  kingdom  of 
England,  and  dominion  of  Wales,  and  them  by  the  said 
name  of  master,  &c.,  one  body  politic  and  corporate, 
really  and  fully,  for  him,  his  heirs  and  successors,  he  did 
erect,  ordain,  make,  and  create,  by  those  presents ;  and 
t}iat  by  the  same  name  they  should  have  perpetual  succes- 
sion ;  and  that  they  and  their  successors  by  the  said  name 
be,  and  should  be  for  ever,  persons  able  and  capable  in  law 
to  have,  take,  hold,  purchase,  receive,  possess,  and  enjoy, 
as  well  any  manors,  lands,  tenements,  liberties,  franchises* 
rents,  reversions,  and  other  hereditaments,  in  fee,  or  for 
life,  lives,  or  years,  or  otherwise,  not  exceeding  the  yearly 
value  of  40/.  per  annum,  to  them  and  their  successors,  as 
also  goods,  chattels,  and  other  things  whatsoever,  and  the 
same  lands,  8cc.,  chattels,  and  other  the  premises,  and 
every  part  and  parcel  thereof,  to  demise,  grant,  let,  set, 
assign,  and  dispose  at  their  will  and  pleasure,  and  to  make, 
seal,  and  accomplish,  all  deeds,  evidences,  and  writings, 
of,   for,  and  concerning  the  same,  or  any  part  or  parcel 
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1826.        thereof;    and  that  by  the  same  name  they  should  and 
«  ""^^"^^^       might  be  persons  able  and  capable  in  law  to  plead  and  be 
Makeks'      impleaded,  to  answer  and  be  answered,  defend  and  he 
oMPAv  Y      defended^  in  any  of  his  courts  and  other  places  whatsoerer, 
WooDROFFs*    and  before  any  judges,  justices,  or  other  person  or  pei'sons 
whatsoever,  in  all  and  all  manner  of  suits,  complaints, 
pleas,  causes,  matters  and  demands  whatsoerer,  of  what 
nature,  kind,  or  form,  soever,  as  other  his  liege  people  of 
that  his  kingdom  of  England,  &c*    And  that  they  should 
and  might  have  for  ever  a  common  seal,  for  them  and  their 
successors,  to  serve  for  the  ensealing,  doing,  and  con- 
firming of  all  and  singular  their  causes,  affairs,  matters 
and  business  touching  or  concerning  the  said  society,  and 
that  it  should  and  might  be  lawful  to  and  for  them  and 
their  successors,  the  same  seal  at  their  will  and  pleasure 
from  time  to  time  to  break,  deface,  alter,  and  make  new,  as 
to  them  should  seem  most  meet  and  convenient.     And  the 
said  king  did  further  vdll,  and  for  him,  his  heirs,  and  suc- 
cessors, did  grant  and  ordain  by  those  presents,  that  from 
thenceforth  for  ever  there  be,  and  should  be,  one  master, 
four  wardens,  and  fifteen  or  more  assistants  of  the  said 
society,  to  be  constituted  and  chosen  in  such  manner  and 
form  as  thereafter  in  those  presents  was  expressed  and 
specified,     (Then  followed  the  appointment  of  the  first 
master,  by  name,  for  one  year ;    of  the  first  four  wardens, 
by  name,  also  for  one  year ;  and  of  the  first  fifteen  assist- 
ants, by  name,  for  life).    And  further  the  said  king,  for 
him,  his  heirs,  and  successors,  did  thereby  ordain,  that 
from  and  after  such  time  as  the  said  (first  master)  should 
have  served  in  the  said  office  of  master  of  the  said  society 
during  the  time  before  limited,  then,  the  wardens  and 
assistants  of  the  said  society  for  the  time  being,  or  the 
greater  part  of  them,  for  that  intent  or  purpose  being  as- 
sembled, at  or  in  a  meet  house  or  hall,  to  be  by  them  for 
their  use  purchased  or  provided,  within  his  said  cily  of 
London,  or  three  miles  of  the  same,  should  within  conve-. 
nient  time  nominate,  elect,  and  chuse  a  fit  and  sufficient 
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peraoD*  who  hath  formerly  been  one  of  the  wardens  of  the        ^^^^* 
said  society,  to  be  master  of  the  said  society*  and  so  the  Tobacco-pipb 
master  for  ever  thereafter  to  be  annually  elected  and      Makers' 
chosen  to  the  said  office  of  master  upon  the  25th  March,  v. 

and  so  from  thence  to  continue  for  one  whole  year  then  Wpodroff*. 
next  following,  and  until  some  other  should  be  elected 
thereto.  And  further  the  said  king  did  will  and  grant 
that  the  said  master,  wardens,  and  assistants,  or.  the 
greater  part  of  them,  from  and  after  the  26th  March, 
A.  D.,  1664,  should  and  might,  yearly  and  every  year,  on 
the  25th  March,  if  it  be  not  Sunday,  or  if  Sunday,  then 
the  next  day  after,  at  the  hall  or  place  of  meeting  and 
assembly,  nominate,  elect,  and  chuse,  out  of  the  said 
assistants,  four  that  should  be  wardens  of  the  said  society, 
which  said  wardens  should  be  and  continue  wardens  of  the 
said  society  until  the  end  and  term  of  one  whole  year  then 
next  ensuing;  and  firom  thence  until  some  other  meet 
persons  should  be  elected  and  chosen  into  the  said  office 
of  wardens  as  aforesaid,  &c»  And  further,  the  said  king 
did  by  those  presents,  for  himself,  his  heirs  and  successors, 
ordain  and  appoint,  that  if  any  of  the  said  assistants 
should  die,  or  be  removed  from  his  or  their  office  or  place 
of  assistants  for  some  reasonable  cause ;  that  then,  and  so 
often,  it  should  be  lawful  to  and  for  the  said  master, 
wardens.,  and  assistants,  or  the  greater  number  of  them,  to 
chuse  and  make  one,  or  more,  other  meet  person  or 
persons  of  the  said  society,  to  be  assistant  or  assistants 
of  the  said  society,  &c.  And  further,  the  said  king 
willed,  and  by  .those  presents  for  him,  his  heirs,  and 
successors,  did  grant  to  the  said  master,  wardens,  as- 
sistants, and  society,  and  their  successors,  that  it  should 
and  might  be  lawful  to  and  for  the  said  master,  wardens, 
and  assistants  for  the  time  being,  or  the  greater  part  of 
them,  from  time  to  time,  to  set,  or  impose,  a  reasonable 
fine,  mulct,  and  sum  of  money,  not  exceeding  the  sum  of 
10/.,  upon  all  and  every  such  person  and  persons  as  shall 
be  at  any  time  thereafter  elected  or  chosen  to  the  said 
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1826.        sev^enU  oflieeB  or  ^aces  of  master,  ivaideD,  anA  aaBiitWDts, 
„  '^-"^^       or  any  of  them,  as  aforesaid,  and  shall  refuse  to  midemi 

Tobacco-pipe 

Makers'      sod  aocept  the  same ;  and  the  same  fine,  'mnlct,  or  smms. 
Company     f^^^^gj^  ^j^^^j^  ^  ^^^^  se  to  be  imposed,  to  levy,  perceive,  sad 

WooDROFVE.  take,  by  way  of  distress  and  distresses  of  the  goods  and 
chattels  of  the  person  and  persons  so  refosing,  as  aforesaid, 
or  otberwise,  by  any  other  lawful  wa3rs ;  and  liie  same  to 
eeeeiye  and  keep  to  the  use  of  the  said  ma^o*,  wardens, 
assistants,  and  society,  and  their  successors.  And  the 
said  king,  of  his  further  grace  willed,  and  by  those  pre- 
sents, for  him,  his  heirs,  and  successors,  did  grant  to  the 
said  master,  wardens,  and  society,  and  their  suocessois, 
bt  ever,  that  it  should  and  might  be  lawful  to  and  for  4Jie 
i^aid  master,  wardens,  and  assistants,  and  their  soeoessars, 
or  the  greater  number  of  them,  when  and  so  often  as  it 
shall  seem  aeedf  ul  and  expedient,  to  assemble,  oonrocate, 
and  congr^ate  themselves  together,  at  or  in  their  hall  or 
place  thereinbefore  mentioned,  and  there,  Aom  time  to 
time,  and  at  all  times  convenient  thereafter,  to  treat  and 
consult  of,  determine,  constitute,  ordain,  and  make,  any 
constitutions,  statutes,  laws,  ordincmces,  articles,  and  or- 
ders whatsoever,  which  to  them,  or  the  greater  number  of 
them,  should  seem  reasonable,  profitable,  or  requisite  for, 
touching,  or  concerning  the  good  estate,  rule,  and  govern- 
ment of  the  said  master,  wardens,  assistants,  and  society, 
and  every  member  thereof,  and  in  what  order,  or  manner, 
the  said  master,  wardens,  assistants,  and  society/  and  all 
and  every  other  person  or  persons,  using  or  exercising  the 
art  or  mystery  of  making  tobacco-pipes,  within  the  said 
cities  of  London  and  Westminster,  of  the  said  king,  and 
any  other  parts  (^places  within  that  his  realm  of  England^ 
or  dominion  of  Wales,  should  demean  and  behave  them* 
selves,  as  well  in  all  and  singular  matters,  causes,  and 
things,  touching  or  concerning  the  said  art  or  mystery  of 
making,  burning,  or  bakiijjg  of  tobacco-jupes,  or  any 
thing  thereunto  appertaining,  as  also  in  their  several 
offices,  functions,  mysteries,  and  businesses,  touching  or 
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concerning  the  said  society,  as  aforesaid,  and  all  and  sin-  1826. 
gular  such  pains,  penalties,  and  punishments,  by  fines  -  '-^^'^' 
and  amerciaments,  or  by  any  of  them,  against  or  upon  any  Makers' 
offender  or  offenders,  which  should  transgress,  break,  or  Compakt 
violate  the  said  constitutions,  laws,  statutes,  articles,  or  Woodroffe. 
ordinances,  to  be  made.  Ordained,  and  established,  or  any 
of  them,  to  provide,  impose  and  limit,  and  the  same,  and 
every  parcel,  to  ask,  levy,  take,  and  receive,  by  way  of 
distress,  or  otherwise,  by  any  lawful  ways  or  means,  of  or 
against  the  offender  or  offenders,  his  or  their  goods  and 
chattels,  or  any  of  them,  as  the  same  should  require, 
as  to  the  master,  wardens,  and  assistants  of  the  said  soci- 
ety, or  the  greater  part  of  them,  for  the  time  being,  should 
seem  convenient  and  expedient:  all  which  laws,  ordi- 
nances, constitutions,  orders,  and  articles,  so  to  be  made, 
ordained,  and  established,  and  every  of  them,  the  said 
king  willed,  and  by  those  presents,  for  him  his  heirs,  and 
successors,  did  grant  and  command  to  be  from  time  to 
time,  and  at  all  times,  observed,  obeyed,  and  performed  in 
all  things,  as  the  same  ought  to  be,  under  the  reasonable 
pains,  penalties,  forfeitures,  and  punishments  in  the  same 
to  be  imposed,  provided,  inflicted,  and  limited;  so  as  the 
same  laws,  statutes,  articles  and  ordinances,  pains,  penal- 
ties, forfeitures,  fines  and  amerciaments,  or  'any  of  them, 
should  not  be  repugnant  or  contrary  to  the  laws  and  sta- 
tutes of  that  his  realm  of  England,  or  prejudicial  to  the 
customs  of  that  his  city  of  London. 

On  ihe  trial  of  the  cause,  it  was  objected  for  the  de- 
fendant, that  evidence  ought  to  be  given,  that  the  charter 
had  been  accepted  by  a  majority  of  those  whom  it  in- 
tended to  incorporate.  Whereupon,  it  having  been  proved 
that  the  defendant  had  been  admitted  a  member  of  the 
company,  and  had  acted  as  such,  and  that  quarterage  and 
other  dues  had  been  received  from  tobacco-pipe  makers  in 
Afferent  parts  of  England,  ever  since  the  granting  of  the  ' 
charter ;  the  Lord  Chief  Justice  stated,  that  it  was  not  for 
the  defendant  to  dispute  the  acceptance  oF  the  charter; 

VOL.    VIII.  2   N 


636  CASES    IN    THK    king's    BENCH» 

1826.  and  his  Lordship  left  it  to  the  jury  upon  this  evidence 

ToBAcco-piPB  ^one,  as  to  the  point  of  aoceptancef  that  it  was  complete 

Makers*  and  conclusive  evidence  as  against  the  defendant,  that  the 

v.  charter  had  been  accepted,  and  the  jury  accordingly  found 

WoQDBOFPi.  |.jje  fj^i-  ^  i^  3Q     i^  jg^  therefore,  and ,  under  these  cir- 

cumstances»  and  for  thi^  reason  alone^  stated  as  a  fact  in 
this  special  case  as  against  the  defendant,  that  the 
tobacco-pipe  makers  of  the  cities  of  London  and  WestnUn" 
ster,  and  kingdom  of  Enghndy  and  dominion  of  Wales, 
accepted  the  said  charter,  and  have  ev^  since  acted  there- 
under, and  duly  paid  into  his  Majesty's  Exchequer  the 
yearly  rent  or  sum  of  four  nobles  (1/.  Qs,  Sd*),  stipulated 
by  the  said  charter  to  be  annually  paid  by  them  into  th« 
said  Exchequer. 

On  the  30th  Augtist,  1820,  at  a  meeting  of  the  master^ 
wardens,  and  assistants  of  the  said  company,  duly  assem* 
bled  for  that  purpose  at  the  Guildhall  of  the  city  6f  Lonf- 
don,  the  following  bye  laws  were  duly  ordered,,  ordained, 
estaUished  and  declared ;  which  bye  lav^s  the  defendant 
took  an  active  part  with  the  committee  of  the  said  com- 
pany in  forming  and  passing,  and  signed  the  same  as  one 
of  the  assistants  of  the  said  o<Hnpany,  together  with  a  pe- 
tition to  the  Lord  Chancellor,  the  Lord  Chief  Justice  of 
the  court  of  King  s  Bench,  and  the  Lord  Chief  Justice  of 
the  court  of  Common  Pleas,  to  examine,  approve,  and 
sign  the  same. 

(The  petition,  and.  the  bye  laws,  forty-five  in  nnmb^, 
and  signed  and  approved,  pursuant  to  st.  19,  HeH,  7, 
c.  7,  by  the  Lord  Chancellor  and  the  two  Chief  Jua- 
tices,  were  here  set  out  at  length :  but  as  the  deisision 
of  the  case  applied  only  to  the  three  bye^laws  declared 
upon,  namely,  the  fifth,  the  tenth,  and  the  fifteentl^  it  will 
be  sufficient  here  to  set  out  those  only). 

Mfth*  Also,  it  is  ordered,  ordained,  established,  and 
declared,  that  the  master,  wardens,  and  assistants  of  die 
said  company  shall  likewise,  upon  notice  or  warning  to 
liim  or  them  given,  or  left  at  his  oc  their  nauai  place  or 
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places  of  abode,  personally  appear  at  all  other  courts  to        ^^2^- 
be  holdeo  for  the  said  company,  at  such  place  of  meeting  tobacco-pipe 
to  be  appointed  as  aforesaid,  unless  he  or  they  be  hindered     Makers' 
by  sickness,  being  in  prison,  or  beyond  the  seas,  or  by  the  v. 

King's  service*  or  have  some  other  reasonable  cause,  to  be  Woodropfb. 
allowed  by  the  master,  wardens*  and  assistants  for  the 
time  being,  or  the  gveater  part  of  them;  upcm  pain  of 
forfeiting  for  every  de&ult  the  sum  of  2i. ;  and  if  he  shall 
not  appear  at  the  hour,  to  be  appointed  by  the  master  and 
wardens  for  that  pupposct,  to  pay  the  sum  of  6d*  for  every 
dsfauli ;  or  if  he  shall  leave  the  coqrt  without  license  of 
the  master,  to  pay  the  aiun  of  6d,  for  any  time  he  shall  so 
oflbnd :  the  said  several  sums,  to  be  paid  to  the  said  com^ 
pany,  for  the  use  thereof. 

TcMih.  Also,*  it  is  ordered,  ordained,  established,  and 
deohured,  that  if  any  person  who  shall  be  chosen  master  of 
the  said  company,  and  liable  by  the  charter  thereof  to 
serve  the  said  office,  shall  refuse  to  undergo  or  accept  the 
same,  or  to  take  the  oath  of  office  appointed  by  these 
ordinances  lor  him  to  take,  such  last-mentioned  person, 
for  every  such  refusal  to  undergo  or  accept  the  said  office, 
or  to  be  swom  in  form  aforesaid,  shall  forfeit  and  pay  to 
the  said  companyv  for  the  use  thereof,  the  sum  of  10(^ ; 
and  that  if  any  person  who  shall  be  chosen  to  be  a  warden 
of  the  said  company,  shall  refuse  to  undergo  or  accept  the 
said  ofiiee  4)f  warden,  or  to  take  the  oath  appointed  to  be 
administered  unta  him  in  that  behalf,  every  person  so 
reusing  to  undergo  or  accept  the  same  office  of  warden, 
or  to  take  the  oath  aforesaid,  shall  forfeit  apd  pay  to  the 
said  company,  for  the  use  thereof,  the  sum  of  6^^  13«.  4d.; 
and  that  if  any  p€aw>n  who  shall  be  chosen  to  be  one  of  the 
esaistants  of  the  paid  company,  shall  refuse  to  undergo  or 
accept  the  said  office  of  assistant,  or  to  take  the  oath  ap* 
pointed  to  be  administered,  unto  him  in  that  behalf,  every 
penspn  so  refusing  to  undergo  or  accept  the  said  office  of 
assistant,  or  to  be  sworn  in  form  aforesaid,  sbUl  forfeit  and 
pay  to  the, said  company,  for  the <iise  thereof^  the  sum  of 
5/.  6s.  Sd.  sterling.  2  n  2 
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1826.  Fifteenth.    Also,  it  is  further  ordered,  ordained,  estab- 

ToBAcco-piPE  lishedi  and  declared,  that,   as  well  every  freeman   and 
Makers'      brother  of  the  said  company,  within  the  cities  of  London 
V,  and  Westminster,  and  any  other  parts  or  places  within  the 

WooDROPFE.  itingdom  of  England,  and  dominion  of  Wales,  as  limited 
by  the  said  charter,  either  using  or  not  using  the  said  art, 
mystery,  or  trade  of  making  tobacco-pipes,  shall  pay 
yearly,  by  the  name  of  quarterage-money,  to  the  master 
and  wardens  of  the  said  company  for  the  time  being,  to 
the  use  of  the  said  corporation,  the  sum  of  8s.  yearly, 
which  shall  be  paid  quarterly,  by  equal  portions;  and 
every  journeyman,  or  journeywoman,  of  the  said  com- 
pany, who  shall  be  kept  or  set  on  work  by  or  with  any 
member  or  members  thereof,  shall  pay  4s.  yearly,  at 
the  four  quarterly  days  aforesaid,  by  equal  portions,  to 
the  said  company,  for  the  use  thereof:  and  the  same 
quarterages  shall  be  paid  at  the  said  quarterly  assemblies 
in  the  place  of  meeting  aforesaid,  upon  pain  that  every 
person  refusing  or  neglecting  to  pay  his  or  her  quarterage 
at  the  said  quarterly  courts,  or  to  the  renter  warden, 
within  the  space  of  ten  days  after  any  of  the  said  quarterly 
meetings,  according  to  the  rates  aforesaid,  shall  forfeit  and 
pay  twice  so  much  as  shall  be  at  any  time  in  arrear  and 
not  paid,  to  the  master  and  wardens  for  the  time  being,  or 
some  of  them.  * 

The  defendant  is  a  tobacco-pipe  maker,  carrying  on 
business  in  Old  Street,  and  at  Vinegar  Yard,  Belton 
Street,  Bloomsbury,  both  in  the  county  of  Middlesex. 
On  the  7th  January,  1812,  at  a  court  of  the  company, 
duly  holden,  the  defendant  was  admitted  and  sworn  into 
the  freedom  of  the  said  company ;  since  which  he  has  fre- 
quently attended  the  meetings  of  the  said  company,  held 
under  the  said  charter  and  bye  laws.  At  a  court  of  the 
said  company,  duly  holden,  on  the  25th  March,  1813,  the 
defendant  was  duly  chosen  steward  of  the  said  companjf^, 
and  served  that  oflSce ;  and  at  another  court  of  the  said 
company,  duly  holden,  on  the  26th  March,  1814,  th^ 


WOODEOFFE. 
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defendant  was  duly  elected  one  of  the  assistants  of  the        i^^^- 

said  company;  and  at  the  next  court  of  the  said  company,  Tobacco«pipe 

duly  holden,  on  the  3d  May,  1814,  the  oath  required  to  be      q^^^^^.^ 

taken  by  assistants  was  taken  by  him,  and  he  was  duly  v. 

sworn  in  as  such,  and  paid  the  freeman's  quarterly  money, 

then  due  from  him,  and  the  usual  fees  on  swearing  in  a 

member  one  of  the  assistants  of  the  said  company.      On 

die  10th  January^  1816,  the  defendant  sat  and  acted  as 

one  of  the  assistants,  and  continued  to  sit  and  act  as  an 

assistant  from  that  time,  until  March,  1823,  and  at  many 

subsequent  courts,  and  during  those  periods  took  a  great 

interest  in  the  affairs  of  the  company.    At  a  general  court 

of  the  said  company,  duly  holden,  on  the  26th  March, 

1823,  at  which  the  defendant  was  present,  he  was  duly 

chosen  warden  of  the  said  company,  of  which  he  had 

notice,  but  refused  and  neglected  to  take  upon  himself  the 

said  office.    Prior  to  the  year  1820,  the  defendant  had 

frequently  paid  the  quarterage  money  mentioned  in  the  16th 

bye  law;  but  from  Michaelmas  1820,  to  Christmas  1823, 

die  defendant,  being  all  that  time  a  freeman,  and  one  of 

the  assistants  of  the  said  company,  has  neglected  to  pay 

the  quarterage,  the  same  having  been  duly  demanded  of 

him.  The  several  courts  stated  in  the  second  and  subsequent 

counts  of  the  declaration,  were  duly  holden,  at  which 

the  defendant  was  summoned  to  attend,  but  neglected  to 

do  so, 

F.  Pollock,  for  the  plaintifis.  Three  objections  will  be 
taken  to  the  right  of  the  plaintiffs  to  recover  in  this  case. 
First,  that  the  charter  is  void,  as  being  a  grant  of  more 
than  the  crown  has  power  to  grant.  Second,  that  the 
whole  code  of  bye  laws  is  illegal  and  void.  Third,  that  the 
three  particular  bye  laws  upon  which  the  action  is  founded, 
namely,  the  fifth,  tenth,  and  fifteenth,  are  illegal  and  void. 
First,  the  charter  is  not  void,  for  the  powers  granted  by  it 
are  within  the  prerogative  of  the  crown  to  grant.  The  ex- 
tent of  those  powers  is  certainly  considerable,  and  if  they 
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1826.        ^ere  of  an  ezclusiye  tiaturOi  that  is,  if  they  operated  td 

ToBAcco-pipb  narrow  or  restrain  the  exercise  of  the  particular  trade^  a 

Makers'      errant  of  them  might  be  arraed  to  be  void :  but  their  ^ffeot 

V.  is  directly  the  contrary,  natndy*  to  include  all  penons  exer^ 

WooDBofrs.   ^^{^g  ^Q  ^^^^  ^j^^  ^  promote  the  interests  and  the 

extension  of  the  trade  at  larger  Such  a  charter  le  not 
without  an  authority  to  support  it.  In  The  BuUhers*  Com" 
parvy  v.  Morey  {a),  it  was  bek!,  that  a  power  granted  by 
charter,  to  a  company  exercising  a  particular  trade,  in  a 
certain  place,  to  make  bye  laws  for  the  government  of  all 
persons  exercising  that  trade  in  that  placey  enabled  them  to 
make  bye  laws  binding  on  persons  so  ex^cising  the  trade, 
who  were  not  me$nbers  of  tht  company^  as  well  as  thote 
who  were,  which  is  going  further  than  the  charter  in  the 
present  case  goes,  which  is  confined  elcptessly  to  those  who 
are  members  of  the  dompatay.  The  extension  of  the  com^ 
pany's  power  over  the  cities  of  London  and  WMminHert 
the  kingdom  of  England  and  the  dominion  of  Walesp  is  no 
objection  to  the  validity  of  the  charter,  for  suoh  an  exten«> 
sion  was  necessary  for  the  accomplishment  of  the  objects 
which  the  charter  had  in  view,  namely,  to  prevent  the  im<- 
portation  of  foreign  tobacco  pipes,  to  promote  the  expor- 
tation of  EngUeh  tobaceo<^pipe  clay>  and  to  provide  for  the 
preseryatioa  of  timber,  by  burning  tobacco  pipes  with  coal 
instead  of  wood  {  all  which  are  in  pursuance  of  law,  and 
in  aid  of  trade.  It  was  urged  at  the  trial,  and  may,  per** 
haps,  be  re-urged  to  day,  that  the  acceptance  of  the  charter 
by  the  whole  of  the  body  corporate  ought  to  have  been 
proved :  the  finding  of  the  ca6e,  howevefi  is  a  suffieient 
answer  to  that  objection;  for  nothing  could  be  more 
correct  than  the  direction  of  the  Lord  Chief  Justice  on 
that  point  to  the  jury,  namely,  that  it  was  not  for  the  de- 
fendant, who  had  acted  under  the  charter,  to  dispute  its 
acceptance,  at  least  by  himself.  Second,  the  bye  laws  are 
not  illegal,  or  void,  as  a  code.  The  charter  being  valid, 
the  bye  lav^  are  made  under  a  competent  authovity ;  their 

(«)  1  ii.  Bl.  370. 
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object,  as  a  code,  in  beneficial  to  the  public,  and  not  sub-  vl^^ 
versive  either  of  the  common  or  statute  law  of  the  land :  Tobacco-pipe 
consequently,  even  if  some  of  them  are  void  in  themselves, 
that  will  not  render  the  others  void»  or  vitiate  the  whole  as 
a  code.  Third,  the  three  particular  bye  laws  upon  which 
the  action  is  founded  are  clearly  good  in  themselves  ;  and 
if  either  of  them  is  good  per  se,  and  not  vitiated  by  the 
invalidity  of  any  of  the  others,  which  it  has  already  been 
submitted  it  cannot  be ;  then  the  action  is  maintainable. 
The  fifth,  which  provides  that  the  master,  &c.  shall,  upon 
summons,  attend  all  courts,  and  not  depart  without  license, 
upon  pain  of  a  fine,  is  a  mere  provision  for  the  internal 
regulation  of  the  society;  perfectly  legal  in  itself;  and 
clearly  binding  upon  the  defendant  as  a  member.  The 
tenth,  which  imposes  a  fine  upon  every  person  refusing  the 
office  of  master,  8cc.,  is  of  the  same  character,  and  admits 
of  the  same  vindication  as  the  fifth ;  for  though  the  word 
person  is  there  used,  that  cannot  mean  persons  not  members 
of  the  society,  because  by  the  terms  of  the  charter  the 
officers  must  be  chosen  out  of  the  members  :  the  word  per- 
Mm,  therefore,  must  be  read  member,  and  then  this  bye  law 
becomes  wholly  unobjectionable.  The  fifteenth,  which  im- 
poses upon  the  tnembers  of  the  society,  and  their  joumey- 
men,  the  payment  of  a  quarterage,  is  good  for  the  reasons 
given  with  reference  to  the  fifth  and  tenth,  at  least  so  far  as 
regards  the  members  themselves.  Perhaps  in  extending 
that  payment  to  the  journeymen,  this  bye  law  may  go  too 
fiir ;  but  still,  as  one  bad  hje  law  in  a  code  will  not  vitiate 
<me  that  is  good,  so,  upon  the  same  principle,  part  of  a  bye 
law  being  bad,  will  not  vitiate  another  part  which  is  good: 
and  as  this  action  is  brought  against  a  member,  it  is 
founded  upon  the  part  of  the  bye  law  which  is  good,  and 
therefore  the  objection  in  that  respect  fails.  Besides,  this 
bye  law  speaks  of  journeymen  of  the  said  company,  and 
they,  looking  to  the  scope  of  the  charter,  must  themselves 
be  regarded  as  members. 


George,  contrsl.     This  action  is  not  maintainable.    The 
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1826.        objections  to  it  have  been  correctly  stated  to  the  Court ;  and 

Tobacco-pipe  ^^^Y  ^^^  ^^  '^^^  ^  ^^^  plaintiffs'  right  to  sue.     Firsts  the 

Makers'      charter  is  void,  for  the  crown  cannot  create  a  corporatiou 

Com  Pa  If  Y 

V.  armed  with  powers  in  restraint,  or  even  in  regulation  of  any 

WooPROFFE.  common  trade  or  calling,  extending,  as  the  powers  of  this  cor- 
poration do,  through  the  whole  realm  of  England  and  Wales. 
The  existence  of  such  a  body  is  anomalous,  and  at  variance 
with  any  correct  idea  of  a  corporation,  which  supposes  a 
body  existing  in,  and  confined  in  its  powers  to,  a  particular 
place,  and  which  must  not  extend  over  the  kingdom  at  large 
The  only  reported  case  at  all  approaching  to  the  present,  is 
that  of  Hayes  v.  Harding  (a).  There  King  Charles  the  first 
had  by  letters  patent,  ordained  that  there  should  be  in 
England  and  Wales,  one  society  or  body  corporate  of  soap 
makers,  and  that  none,  not  free  of  that  society,  should  use 
that  trade,  on  pain  to  forfeit  all  the  soap  they  should  make. 
But  the  report  does  not  shew  that  the  court  came  to  any 
decision  in  the  case  :  and  if  it  had  established  such  letters 
patent  the  case  could  hardly  be  deemed  an  authority  now. 
There  are,  indeed,  instances  of  corporations,  such  as  the 
College  of  Physicians,  whose  powers,  in  some  respects, 
do  extend  all  over  England:  but  their  charters  have 
been  confirmed  by  act  of  parliament:  without  which, 
it  is  clear  that  they  would  have  been  void.  Besides,  the 
charter  of  the  College  of  Physicians,  does  not,  like  the 
charter  in  question,  relate  to  the  exercising  or  carrying  on 
of  a  common  handicraft  occupation  Qr  cfUling,  by  which  a 
man  is  to  gain  a  livelihood  by  the  labour  of  his  hands. 
And  eii^n  supposing  that,  by  the  custom  of  a  particular 
place  from  time  immemorial,  which  is  of  higher  authority 
than  any  bye-law,  merely  founded  on  a  charter  issuing 
from  the  crown,  a  man  may  be  lawfully  prohibited  from 
exercising,  or  be  subjected  to  restraints,  and  exposed  to 
penalties  in  the  exercise  of  a  handicraft  trade,  mystery,  or 
manual  occupation  in  the  particular  place,  tobacco-pipe 
making  cannot  be  subjected  to  any  such  pr(rfiibition,  res- 
traints, or  penalties  in  any  place,  because  tobacco  and 

(a)  Hard.  53. 
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tobacco-pipes,  were  first  known  long  within  the  time  of        ^82^* 
legal  memory.     If  sach  a  charter  in  relation  to  tobacco-  Tobacco-pipb 
pipe  making  can  be  good,  so  would  a  charter  granted  at      Makers' 
the  present  time,  for  subjecting  to  regulations,  restraints  v. 

and  penalties  the  working  urith  a  plough,  or  a  spade  or  a  Woodroffe. 
scythe,  or  the  fcdiowing  of  any  other  mode  of  earning  a  live- 
lihood  by  daily  labour.  Again,  every  charter  must  by  law 
be  accepted  by  the  majority  of  persons  to  whom  it  is  directed. 
But  how  and  when  were  all  the  tobacco-pipe  makers  in  every 
part  of  Engltmd  and  Wales  to  meet  together  for  this  pur* 
pose  ?  Such  a  meeting  was  not  only  necessarily  impractica- 
ble, but  the  object  for  which  it  would  have  had  to  assemble 
tc^ether^  would  have  been  such  as  could  only  be  lawfully 
effected  by  an  act  of  parliament ;  namely,  to  prescribe,  in 
one  form  or  another,  rules  of  conduct  to  be  observed  by  a 
whole  class  of  the  king's  subjects  throughout  the  king- 
dom ;  which  is  in  effect  to  make  a  law  on  a  particular 
subject  for  the  whole  kingd6m.  Nor  would  it  be  a  suffi* 
cient  answer,  to  say  that  the  laws  would  only  be  bye 
laws.  No  charter,  granted  by  the  crown,  can  autho- 
rise the  making  of  bye  laws  extending  all  over  £ifg- 
Umd ;  for  a  bye  law,  in  its  nature,  nay  even  by  its  very 
name,  means  a  law  Kmited  to  a  particular  district.  Jacob, 
in  his  Law  Dictionary,  derives  the  word  bye^laws  from 
two  Saxon  words,  JBy,  pagus,  civiias,  and  Lagen,  which  he 
translates,  laws  of  dties ;  and  he  refers  to  Spelman  v.  Bellas' 
gines,  as  his  authority :  and  all  the  writers  upon  the  subject 
agree  in  describing  a  corporation  as  limited  in  all  respects 
to  a  particular  district :  10  Rep.  32, 6 ;  1  Rol.  Abr.  612, 
Corporations.  (D).  1,  2;  Sir  T.  Jones,  168.  "In  Scot- 
land,*  says  Jacob  (a)»  *'  those  laws  are  called  laws  of 
birlaw,  or  burlaw  (  or  perhaps  burgh  law,  synonimous  with 
the  English  6oroifgA-law),  which  are  made  by  neighbours 
elected  by  common  consent  in  the  birlaw'courts,  wherein 
knowledge  is  taken  of  complaints  betwixt  neighbour  and 
neighbour;  and  birlaws,  according  to  Skene,  are  leges 
rusiicorum,  laws  made  by  husbandmen,  or  townships,  con- 

(a)  Law  Dictiouary,  tit.  Bye  Lotos. 
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1826.        ceming  neighboarhood  amongst  them."     And  he  cites 
-  ^'^^'^^       Skene,  page  33.     The  grant  of  a  charter  by  the  crown  is. 
Makers'  ^  not  valid  at  all  except  as  an  exeroise  of  the  royal  preroga- 
CoMPANT      ^^^,  ^^  ^YuLt  has  always  been  held  to  be  very  limited, 
WooDfioFPE.    where  the  pnbHc  right  of  trade  is  concerned,  and  certainly 
not  to  extend  to  cases  where  the  object  of  the  charter  is  to 
restraih  trade*    Com.  Dig.  Prerogative.  Com.  Dig*  Trade 
(A.  6),(D-  1),  (D.4);    2Ifist.6S3;   8  fig?.  126;   12 
Rep.  12 ;  1  Rol.  Abr.,  Bye  Laws ;    and  various   other 
aathorities  which  it  is  superfluous  to  enumerate^  as  they 
will  be  found  referred  to  in  some  or  other  of  those  already 
metiiioned.    Second,  these  bye  laws  are  illegal  and  void, 
as  a  whole.    True  it  is,  that  in  a  code  of  bye  laws  some 
may  be  good,  though  others  are  bad ;   but  in  considering 
wheiher  the  code,  as  Such,  is  good  or  bad,  the  object  of  it 
must  1)0  looked  at.    Now,  in  lodging  through  these  bye 
laws,  it  is  apparent  that  the  main  object  in  view  was  tiiat 
of  extracting  money  from  a  certain  class  of  the  King^s  sub- 
jee&  resident  throughout  England,  m  idle,  firivolous  and 
false  pretences  ;  which  is  an  illegal  object;    and  as  ihat 
appears  upoii  the  face  of  the  majority  of  them,  it  must 
have  the  effect  of  vitiating  the  whole.    A  very  cursoiy 
view  of  these  bye  laws  will  diew  how  ettiemely  unoon- 
stitutional  and  unjust  moat  of  them  are,  and  that  taking 
them  altogether  they  are    merely  extortionate  in  their 
design  and  operation.  The  third  extends  to  meetings  of 
the  society  held  within  20  miles  of  London,  whereas  the 
charter  limits  their  meetings  to  a  distance  of  three  miles 
from  LoTldon.    The  12ch,  13th,  14th,  16th,  17th,  and  44th, 
impose  fines,  not  only  upon  the  members  of  the  society,  but 
upon  any  other  persons  using  the  trade.    The  18th  imposes 
a  fine  upon  apprentices  neglecting  to  become  freemen.  The 
21  St  and  22nd  extend  their  operation  to  foreigners.    The 
23rd  restricts  persons  using  the  trade  from  instructing 
others  who  are  not  freemen.    The  24th,  26th,  and  26th, 
interfere  with  private  arrangements  and  agreements  be- 
tween masters  and  their  apprentices.    The  32nd  empowers 
the  master  and  wardens  to  search  the  premises  of  persons 
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using  the  trade*    The  34th  makes  it  obligatory  on  pemoris         i826. 
using  the  trade  to  become  members  of  the  societr-    The  ^^""■•*^'^"*^ 

,  TOBACCCHPIPC 

35th  imposes  an  oath  upon  persons  not  members  of  the       Makers' 
society.    The  39th  is- in  direct  contravention  of  the  law  of     Compamy. 
the  land*  respeding'  hatl^ers  and  pedlars.     The  41st  im-   Woodrof fc. 
poses  a  penalty  lai^er  than  any  limited  by  the  charter. 
The  42nd  is  in  direct  cnoooragement  of  the  ofience  of 
maintenance.    The  43rdy  which  prohibits  any  other  fuel 
than  ooal  to  be  used- in  the  tmde,  is  a  law  impossible  to  be 
dbeyed  in  many  parts  of  the  kibgdom.    Others  might  be 
pointed  oat  e4)uaUy  objeetionaUe,  and  the  result  of  a  more 
minute  examination  l¥Outd  be,  that  a  majoifly  of  these  bye 
laws  are  clearly  illegal ;  sofne  as  being  in  direct  violatioft 
of  the  chatter;  others  as  b^ng  opposed  to  the  settled 
law  of  the  land  ;  and  idl  as  bdng  penned  in  a  spirits 
and  possessing  an  operation,  ineonsistent  with  the  pros* 
perity  and  freedotn  of  trade,  and  the  liberty  of  the  sub* 
ject*    Thitd,  two  out  of  the  three  pflorticular  bye  laws 
declared  upon,  ave  illegal  and  yoid ;    namely,  the  10th 
and  the  16th  :  the  remaining  one,  the  6th,  taken  fay  itself, 
coald  not,  perhaps,  be  justly  impugned.    The  lOtk  im** 
pose^  a  penalty  upon  any  person  Yiho  shall  refuse  to  accept 
the  office  of  master,  warden,  or  assistant  of  the  company, 
and  is  therefore  cleariy  void ;  because,  though  by  the  char-^ 
ter  the  master  must  be  chosen  out  of  the  wardens,  and  the 
wardens  out  of  the  assistants,  still  there  is  no  regulatiotias 
to  the  election  of  assistants,  except  that  they  are  to  be 
members  of  the  society }  and  as  the  whole  trade  are  de- 
clared members,  the  society,  when  their  funds  are  low,  have 
only  to  elect,  seriatim,  60  or  100  persons  living  at  a  dis- 
tance of  300  or  300  miles  from  London,  and  who  they 
know,  for  that  reason,  must  and  will  refuse  the  office^  in 
order,  by  means  of  this  unrighteous  bye  law>  to  raise 
a  large  sum  of  money.    The  word  person  cannot  be  read 
member,  and  a  bye  law  that  any  person  elected  into  an 
office,  who  refuses,  shall  forfeit  10/.,   will  be  void:    for 
thereby  a  stranger  elected  shall  forfeit.    3  Lev.  294.   Com. 
Dig.  Bye  Lawj  (C  2).    This  latter  part  of  this  bye  law 
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therefore,  is  clearly  void ;  and  as  it  is  an  entire  bye  law, 
being  void  in  part,  it  is  void  in  toto.  Ctnn*  Dig.  Bye 
Law,  (C.  7). 

The  Case  was  argued  at  the  Sittings  in  Banco  after 
Michaelmas  term,  1826,  when  the  Court  took  time  for  con- 
sideration.   Jadgment  was  now  delivered  by 

Abbott,  C.  J.— The  charter  in  this  case  professes  to 
incorporate  the  tobacco-pipe  makers  within  the  cities  of 
London  and  Westminster,  the  kingdom  of  England,  and 
dominion  of  Wales ;  every  person  who  has  served  seven 
years  as  an  apprentice  to  the  trade  of  a  tobacco-pipe 
maker ;  and  all  other  persons  who  should  be  admitted  and 
made  free  of  the  company ;  and  after  naming  the  first 
master,  wardens  and  assistants,  provides  for  the  election 
of  future  masters,  who  are  to  be  annually  chosen  by  the 
wardens  and  assistants  for  the  time  being,  or  the  greater 
part  of  them,  for  that  intent  or  purpose  being  assembled  at 
or  in  a  meet  house  or  hall,  to  be  by  them  for  their  use  pur* 
chased  or  provided  within  the  city  of  London,  or  three  miles 
of  the  same.  The  charter  also  gives  the  master,  wardens, 
and  assistants,  power  to  assemble  at,  or  in  their  hall,  or  place 
of  assembly,  and  there  make  bye  laws  for  the  rule  and  govern- 
ment of  their  society,  and  every  member  thereof,  and  of  all 
and  every  other  person  or  persons  using  or  exercising  the 
art  or  mystery  of  making  tobacco-pipes  within  the  cities 
of  London  and  Westminster,  or  any  other  parts  or  places 
within  the  realm  of  England  or  dominion  of  Wales. 

Two  objections  were  made  to  this  charter;  first,  that  it 
professes  to  operate  upon  all  the  tobacco-pipe  makers 
throughout  the  kingdom,  which  it  was  contended  it  could 
not  do  without  the  sanction  of  an  act  of  parliament ;  and 
second,  that  in  order  to  give  validity  to  such  a  charter,  it 
ought  to  be  confined  in  its  operation  to  some  local  limit 
named  in  the  charter  itself.  As  to  the  first  objection, 
(without  professing  to  decide  whether  the  charter  operates 
upon  all  tobacco-pipe  makers  throughout  the  kingdom),  it 
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is  sufficient  for  the  purppses  of  the  present  case  to  say,        1826. 
that  the  charter  may  be,  and  is,  competent  to  bind  such  «  bacco^pe 
tobacco-pipe  makers  as  are  admitted  members  of  the  com-      Makers' 
pany,  and  have  acted  under  the  charter.    We  also  think        omp^nt 
the  answer  to  the  second  objection  is,  that  this  charter,  in   Woodroffe. 
fixing  the  place  of  meeting  for  the  company  within  the  city 
of  London,  or  within  three  miles  thereof,  establishes  such 
local  limits  as  are  requisite  in  such  a  charter. 

Our  next  consideration  is,  as  to  the  validity  of  the  bye 
laws  sought  to  be  enforced  in  the  present  case.  The 
objects  of  the  6th  and  10th  bye  laws  respectively  set  out 
in  the  case,  are,  first,  to  compel  the  due  attendance  of  mem- 
bers of  the  corpomtion  at  corporate  meetings ;  and  second,  ' 
to  compel  the  acceptance  of  corporate  offices :  and  with 
these  objects  in  view,  we  think  no  exception  can  be  taken 
to  these  bye  laws,  inasmuch  as  attendance  at  corporate  as- 
semblies, and  the  acceptance  of  corporate  offices,  are  duties 
that  every  member  owes  to  the  corporation  to  which  he 
belongs.  .  There  appears  to  us  to  be  no  objection  to  the 
manner  in  which  these  bye  laws  are  worded.  The  fifth 
appears  to  be  free  from  all  objection.  It  requires  the  at- 
tendance of  the  master,  wardens,  and  assistants,  at  corporate 
meetings,  at  the  peril  of  paying  the  fines  therein  mentioned. 
The  tenth  is  more  general.  It  is  by  that  ordained,  '*  that 
if  any  person  who  shall  be  chosen  to  be  a  warden  of  the 
said  company,  shall  refuse  to  undergo  or  accept  the  said 
office  of  ward^i,  or  to  take  the  oath  iappointed  to  be 
administered  unto  him  in  that  behalf,  every  person  so 
refusing  to  undergo  or  accept  the  same  office  of  warden, 
or  to  take  the  oath  aforesaid,  shall  forfeit  and  pay  to 
the  said  company  for  the  use  thereof,  the  sum  of 
61.  I3s.  4d.^'  It  was  urged,  in  the  argument  for 
the  defendant,  that  the  word  ''person,"  as  used  here, 
will  include  persons  who  are  not  liable  to  serve  the  office 
of  warden,  and  consequently  that  this  bye-law  is  void; 
and  for  this  The  Mayor  of  Oxford  v.  Wildgoose  (a),  was 
cited.    That  case,  however,  is  not  a  sufficient  authority 

(a)  3  Lev.  203. 
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1826.        oi>  ^^^  present  occasion.    There  the  objection  does  not 

^^v"^"^      appear  to  have  been  much  discussed  or  considered,  and 

Makers'      ^^  think  it  Cannot  be  supported.     In  that  case,  as  well  as 

CoMPAKY     tiijg^  ^g  think  the  condition  of  liability  to  serve  the  office, 

WooDROFFE.   from  the  subject-matter,  and  necdssary  implication  arising 

from  the  use  of  the  word  '<  person/'  where  it  is  found, 

must  be  considered  as  confined  to  such  persons  as  are 

members  of  the  corporation. 

The  only  remaining  question  is,  as  to  the  demand  for 
quarterage,  claimed  to  be  due,  under  the  Idth  bye-law ; 
and  we  are  of  opinion,  that  the  amount  of  the  contriba^ 
tions  claimed  from  the  defendant  in  that  respect  does  not 
properly  constitute  the  subject  of  demand  in  this  action. 
Whether  the  company's  expenses  require  such  ooin^ribu* 
tions  from  its  meo^bers,  is  a  matter  not  pvoperly  before  ua ; 
but  considering  this  in  the  nature  of  a  tax  upon  the  com* 
pany,  we  .think  it  cannot  be  supported.    We  are  aware 
that  in  the  Innkolders'  case  (a),  wbece  the  bye-law  inb* 
posed  28.  a  quarter^  to  be  applied  to  a  particular  purpose, 
for  the  benefit  of  the  company,  the  bythlaw  waa  held 
good,  because  the  purposes  for  which  the  payments  were 
applied^    were    commensurate  with  the  payments^   and 
might,  on  diat  acoount,  remove  all  objection  tp  the  de* 
mand :    whereas,  here  there  is  nothing  to  ground  the 
claim  in  that  respect,  or  to  establish  the  existence  of  the 
necessity  of  raising  such  a  contribution  for  the  pui^se  of 
the  company.    The  company  may,  for  any  thing  that 
appears  ^  the  contraiy,  have  funds  derived  finom  other 
sources  sufficient  for  all  corporate  purposes.    We  are  of 
opinion,  therefore,  that  the  verdict  should  stand  for  the 
plaintiffs  for  the  sum  of  21,  8s«  OcL,  under,  the  fifth  bje* 
law,  and  for][  6/.^13;.  4d.,  under^tbe  tenth  bye-law ;  and 
that  so  much  of  the  verdict  as  respects  the  denand  for 
quartemge,  under  the  fifteenth  bye-law,^  must  be  set  aside, 
and  a  verdict  entered  for  the  defendant  on  those  counts 
which  sought  to.  establisli  that  Qlaim. 

(a)  Cited  in  1  Burr.  237,  uoder  the  a«me  of  Uie  IwikMin*  C9mp»)$ 
▼.  G.  ledAttf,  K.  B^  £.  T.,  30  Oto,  2. 
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1826. 

Denn^  on  the  demise  of  George  Wilford  Bulkley, 

v.  Anna  Wilford. 

Ejectment  to  i^over  the  poaMssioa  of  a  mansion-  ,  Where  a  te«- 

•  ,  1      J  11  7  1  tator,  being 

noose  and  land ;  and  also  a  coach-house  and  stables,  situ*  seised  in  fee 
ate  in  the  parish  of  St.  LukeX  Chebta,  in  the  county  of  tl^!t  the 
Middlc9ex.    At  the  trial  before  Abboit,  C.  J.,  at  the  Mid-  panshof  C, 
dksex  sittings  after  last  Mickaelnm  term,  the  case  appeared  ^Ld^^e 
to  be  this  :-^The  lessor  of  the  plaintiff  claimed  theprt^erty  remainderpur- 
in  question  as  heir  at  law  of  the  kte  General  WUford,  whose  ferent  times," 

widow  the  defendant  was.    On  the  20th  December,  1822,  ^^^^.^^ 

''  whole  [con- 
General  Wilford  died,  seised  in  &t  of  eighteeii  acres  of  slsting  of 

knd,  nineteen  mesauagea,  one  stable  and  one  x;oaGh*h9nae»  jw^eTandT^ 
attnate  in  the  parish  of  Su  LtMi,.  Cheketu    His  t^tle  to  ei^teen  acres 
the  property  was  acquired  at. different  perjiods  between  the  wife  In  feet 
yean  1790   and  18^     The  mansion-house  and  land,  j^^^^*""^* 
which  was  the  subject  of  this  ^ectment^  he  had  inherited  '<  oi  twelve 
from  his  father,  Edward  Wafpud,  Esq.  whodied  in  1790.  J^f^^g^^^ 
The  coach-house  and  stibles,  whidi  weri  sjbd  the,  mb^ect  twenty  acres 
of  thb  ejectment,  were  built  by  hini  on  land  which  .he  bad  acres^ofin^.^^ 
pmtohased  of  ohe  DixoH^  in..  18Q2i.    Fite  otbsr  of,  the  ^^^>  twenty 
mesBoages  ^  wJiich  he  died  aeis^d»  i|rera  bxJiH  on  land  ture,  five  acres 
pnrchaaed  by  kim  of  one  Jacob  Eceafdt^  in  181L     One  ^^^o<xl'  ^d 

*  ''  .  "^®  acres  of 

odQier  of  the  mBsanagea  of  which  he  died  seised«  was  built  land  covered 
on  land  purchased  by  him  of  one  CAarle$  Mecardt,  in  .1814.  Tn^dT^^d- 
The  remaining  portion  of  the  property  of  which  h^  diied  seised  denly  without 
wascalled  H^Ramelagb  estate  (formerly  a  place  of  pubJi/C  Ms^ih!!? 
entertainment),  conaiating  of  about  eidhiteen  acres  of  landi^  Held,  in  eiect- 

inent  by  the 

and' eight  tenemeats  erected  thereon,  which  be  had  pur-  heir  at  law  for 
chucdat di&nmt tittes betwcea  1790i aod  }822.    On thio  ^f JJ^?1 

■    estate  (on  the 

part  of  his  estate  he  had  erected  three  tenements  or  lodges^  ground  that 
and  a  house  fi)r,his.  gardenier,  whiah,  wUh.the  orig^al  eight  rated  as  a^ 

vocation  of  the 
will),  that  parol  evidence  was  admissible  to  restrain  the  operation  of  the  fine  to  one  of 
the  purchased  estates  on  which  were  twehe  imisuages,  so  as  not  to  pass  the  estate  in 
question. 

A  fine  of  hndf  simpliciter,  will  pass  houses  thereon;  but  aliter,  V^^re  a  particular  intent 
is  maaUiwted. 
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1826.  tenements^  made  twelve  tenements,  standing  on  what  was 
Denn  called  the  Ranelagh  property,  at  the  time  of  his  death, 
V.  making  the  whole  estate,  therefore,  to  consist,  as  above- 

mentioned^  of  aboat  eighteen  acres  of  land,  nineteen  m^ 
suages,  one  stable  and  one  coach-house.  The  General  had 
employed  the  lessor  of  the  plaintiff,  who  was  an  attorney^ 
in  negociating  the  purchase  of  the  Ranelagh  estate,  which 
had  formerly  been. vested  in  certain  shareholders.  The 
Qeneral  had  from  time  to  time  executed  different  wills,  but 
on  the  28th  March,  1822,  he  made  and  published  his  last 
will  and  testament ;  by  which  he  gave,  devised,  and  be* 
queathed  all  and  every  his  messuages,  lands,  tenements^ 
hereditaments,  and  r^  estates,  whatsoever  and  whereso* 
ever,  unto  his  dearly  beloved  wife  Amm  Wizard,  her 
heirs,  executors^  administrators  and  assigns,  for  ever. 
General  Wilford,  having  contracted  with  the  governors  of 
Chelsea  Hospital  for  the  sale  to  them  of  about  six  acres 
of  land,  part  of  the  estate  called  the  Ranelagh  estate,  an 
agreement  was  entered  into  for  that  purpose  on  the  12th 
August,  1820,  between  General  Wilford,  on  behalf  of 
himself  and  the  other  proprietors  of  Ranelagh,  of  the  one 
part,  and  J,  L,  Bicknell,  gent,  on  behalf  of  the  Gop 
vernors  of  the  Hospital,  of  the  other  part.  On  that  occa<> 
sion,  the  lessor  of  the  plaintiff  acted  as  the  General's 
attorney.  There  being  some  doubt  as  to  the  title  to  the 
Ranelagh  estate,  in  consequence  of  the  nature  of  the  pro* 
perty,  the  attorney  for  Chelsea  College  required  that  a 
fine  should  be  levied  by  the  General,  in  order  to  perfect 
the  title  to  the  land  which  he  had  contracted  to  sell  to  the 
college.  Accordingly,  under  the  advice  of  the  lessor  of  the 
plaintiff,  the  General  assented  to  this  proceeding,  and  a 
fine  was  accordingly  levied  by  him  and  by  Mrs.  Wilford, 
on  the  22d  November,  1822,  in  the  following  terms. 

"  Michaelmas  term,  3  Geo.  4,  1822.  6/.  Middlesex. 
John  Laurence  Bicknell,  plaintiff;  Richard  Rich  Wilford, 
Esq.,  and  Anna,  his  wife,  deforciants.  Of  twelve  messuages; 
twelve  gardens,   twenty  acres  of  land,  twenty  acres  of 
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meadow,  twenty  acres  of  pasture,  five  acres  of  wood,  and  1826. 
five  acres  of  land  covered  with  water,  with  the  appurte- 
nancesy  in  Chelsea,  before/'  &c.  General  Wilford  died 
saddenly  on  the  20th  of  the  following  month  of  December, 
without  either  re-executing  his  will,  or  making  any  codicil 
thereto.  The  question  at  the  trial  was,  whether  the  fine 
above-mentioned  operated  as  a  revocation  of  the  testator's 
will,  and  entitled  the  lessor  of  the  plaintiff  to  recover  as 
his  heir  at  law.  On  the  part  of  the  defendants  it  was 
contended,  that  the  operation  of  the  fine  must,  at  the 
utmost,  be  limited  to  the  Ranelagh  estate ;  and,  with  the 
concurrence  of  the  learned  Judge,  parol  evidence  was 
received  to  shew  that  there  were  twelve  mesiuages  upon 
that  estate,  so  as  to  satisfy  the  description  contained  in  the 
fine ;  and  therefore,  that  the  fine  did  not  necessarily  in- 
clude the  whole  of  the  testator's  estates  in  St.  Luke's, 
Chelsea^  and  operate  as  a  revocation  of  his  will,  quoad 
the  devise  of  his  paternal  property  to  his  wife.  The 
learned  Judge  left  it  to  the  jury,  as  a  question  of  fact, 
upon  the  evidence  so  received,  whether  the  fine  which  had 
been  levied  by  the  testator  was  intended  to  be  levied  of 
the  Ranelagh  estate  only,  or  whether  it  was  intended  to 
cover  the  whole  of  the  testator's  freehold  estate  of  which 
he  died  seised.  The  jury  found  their  verdict  for  the  de- 
fendant. 

Copley f  A.  G.,  in  Hilary  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  two  grounds ;  first,  that  the  operation 
of  the  fine  was  sufficient  to  cover  the  whole  of  the  tes- 
tator's property  in  Chelsea ;  and,  second,  that  parol  evi- 
dence was  inadmissible  to  control,  or  limit,  its  operation  to 
the  Rgnelagh  estate. 

Wightman  (with  whom  were  Brougham  and  Tindat) 
now  shewed  cause.  First,  as  to  the  admissibility  of  parol 
evidence  to  control  the  operation  of  the  fine,  it  is  sub- 
mitted, that  such  evidence  was  clearly  admissible  upon 
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1826.        the  question^  whether  die  property  which  is  the  subject  of 
this  action  was  or  not  comprised  in  the  fine.    The  fine 
V.  here  was  levied  of  twelve  messuages  only,  whereas  it  ap- 

peared in  evidence  that  there  were  nineteen  messuages 
upon  the  whole  of  the  testator's  property.  If,  indeed,  the 
fine  had  been  levied  of  nineteen  messuages,  there  might 
have  been  some  difficulty  in  shewing  that  twelve  only 
were  intended  to  pass ;  but  the  fine  having  been  levied  of 
twelve,  it  was  perfectly  competent  to  the  defendant  to 
shew  that  there  were  nineteen  messuages,  and,  conse^ 
quently,  that  the  fine  could  not  be  intended  to  compr^^ 
hend  the  whole  of  the  testator's  property.  For  this.  Lord 
Brook  V.  Lord  Laytyfner{a),  and  Attham's  case  (6),  are 
authorities.  But,  secondly,  it  will  be  contended  on  the 
other  side,  that  although  the  fine  in  terms  only  professes 
to  pas6  twelve  mesiuages,  yet,  as  it  also  contains  twenty 
acres  of  land  in  Chebea,  it  vnll  comprise  the  mansion* 
house  in  question,  inasmuch  as  by  law  a  messuage  will 
pass  under  the  term  **  land."  There  is,  however,  no 
foundation  for  that  argument,  even  admitting  the  general 
proposition,  that  under  the  term  **  land,"  in  a  fine,  houses 
would  pass,  for  here,  messuages  as  well  as  land  are  men- 
tioned ;  et  expressio  unius  est  exclusio  alterius.  Had  this 
fine  been  levied  of  land  only,  perhaps  there  might  have 
been  an  argument  raised  for  the  purpose  of  shewing'  that 
by  the  word  ''land,"  houses  would  pass;  but  the  fine 
being,  in  terms,  levied  of  messuages  as  well  as  land,  no  ex- 
tended construction  should  be  given  to  it,  so  as  to  com- 
prehend messuages  not  specifically  mentioned.  Moore  v. 
Etoer  (c),  Knighf%  case  {d  ). 

Copley t  A.  G.,  and  Scarlett,  in  support  of  the  ru}e«  It 
is  not  now  disputed  that  parol  evidence  was  admissible  to 
shew  what  description  of  property  the  conuzor  was  seised 
of  at  the  time  he  levied  the  fine ;  but  it  is  contended  that 
the  effect  of  the  fine  in  question,  is  to  cover  the  whole  of 

(a)  Keilw.  49.  (c)  Cro.  Elii.  476. 

(6)  8  Rep.  150.  \d)  Godb.  357. 
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the  testator's  property  in  Chelsea,  and  so  to  revoke  the  de-  1826. 
vise  to  the  wife,  and  entitle  the  lessor  of  the  plaintiff  as 
heir  at  law  to  recover.  The  question  is,  whether  under  the 
description  of  ''  land/'  all  the  kousei  upon  the  land  will 
pass ;  and  if  that  is  the  construction  to  be  given  to  this 
fine,  then  Uie  lessor  of  the  plaintiff  will  be  entitled  to  re- 
cover. It  is  to  be  observed  as  an  important  circuiostance, 
that  in  this  case  the  whole  quantity  of  land  of  which  the 
testator  died  seised,  is  less  than  the  quantity  of  which  the 
fine  was  levied ;  and  therefore  there  will  be  no  repugnancy 
or  incongruity  in  holding  that  under  the  word  **  land/'  all 
the  houses  would  pass.  This  case  is  distinguishable  from 
Ewer  V.  Hayden,  because  there  the  word  *'  land"  was  re- 
strained to  the  limited  sense  in  which  the  party  obviously 
used  it.  Here  there  is  nothing  to  shew  any  restrained  im- 
port, and  therefore  according  to  the  general  rule  of  law,  a 
fine  of  land  will  cover  houses  thereon ;  Co.  Litt,  4  a. 

Abbott,  C.  J. — ^I  am  of  opinion  that  in  this  case  the 
rale  must  be  discharged.  There  can  be  no  doubt  that  it 
was  competent  to  the  Judge  at  Nisi  Prius  to  receive  parol 
evidence  of  the  number  of  messuages,  of  which  the  conuzor 
was  seised  in  Chehea  at  the  time  of  levying  the  fine.  That 
seems  not  now  to  be  disputed  ;  and  that  evidence  having 
been  received,  it  was  found  that  the  conuzor,  at  the  time 
of  levying  the  fine,  was  seised  of  nineteen  messuages. 
We  are  then  to  look  to  the  fine  itself,  and  see  whether  it 
passed  those  nineteen  messuages.  Now,  the  fine  is  of  twelve 
messuages,  twelve  gardens,  twenty  acres  of  land,  twenty 
acres  of  meadow,  twenty  acres  of  pasture,  five  acres  of 
wood,  and  five  acres  of  land  covered  with  water.  The 
question  then  is,  whether  upon  the  true  construction  of 
this  fine,  it  will  pass  more  than  the  twelve  messuages 
therein  mentioned;  and  I  am  of  opinion  that  it  will 
not  The  term  '*  land"  may,  for  the  purpose  of  the  pre- 
sent case,  be  allowed  to  be  capable,  sometimes,  and  ac- 
cording to  some  senses  of  it,  of  passing  land  with  houses 
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1826.  upon  it.  That  may  be  conceded  for  the  purposes  of  the 
present  argument.  Nobody  will  doubt  that  if  the  word 
'Mand"  merely  is  used^  without  any  qualification,  it  would 
be  sufficient  to  pass  meadow  and  pasture  land,  and  land 
covered  with  water ;  but  when  we  find  that  in  this  instru- 
ment twelve  messuages  are  mentioned,  and  when  we  find 
also,  npt  merely  that  twenty  acres  of  land  are  mentioned^ 
but  also  twenty  acres  of  meadow,  twenty  acres  of  pasture, 
five  acres  of  wood,  and  five  acres  of  land,  covered  with  wa- 
ter ;  it  is  impossible  not  to  see  that  the  term  ''  land*'  was 
not  intended  to  comprise  meadow  and  pasture ;  and  if  it  be 
clearly  intended  not  to  comprise  meadow  and  pasture,  a 
multo  fortiori  we  must  say  that  it  was  not  intended  to  pass 
houses.  That  then  being  in  my  opinion  the  true  construc- 
tion of  the  instrument,  and  that  the  fine  is  capable  of  pass- 
ing twelve  messuages,  and  no  more,  the  parol  evidence  was 
necessarily  admitted  to  shew  what  were  the  twelve  houses 
which  weie  intended  to  pass.  That  was  a  question  of  fact  to 
be  decided  by  the  jury  upon  the  evidence ;  and  I  left  it  ac- 
cordingly to  them  to  say  whether  the  fine  was  intended  to 
pass  any  more  than  the  twelve  messuages  which  stood  upon 
what  is  called  the  Ranelagh  estate.'  They  found  for  the 
defendant,  and  I  think  their  finding  was  right,  apd  ought 
not  to  be  disturbed. 

Bay  LEY,  J. — I  also  agree  that  the  rule  must  be  dis- 
charged. My  opinion  is  founded,  not  upon  the  principle 
that  parol  evidence  may  be  received  for  the  purpose  of 
shewing  generally  that  the  fine  was  intended  to  pass  par- 
ticular houses  and  tenements,  when  the  terms  of  the  fine 
would  be  sufficient  to  pass  the  whole  estate,  but  upon  the 
ground,  that  parol  evidence  was  receivable  to  explain  what 
was  the  nature  and  character  of  the  property  of  which  the 
conuzor  was  possessed  at  the  time  he  levied  the  fine.  I 
also  think  that  the  Judge  at  Nisi  Prius  had  a  right  to  inquire 
into  the  occasion  upon  which  the  fine  was  levied.  Having 
gone  so  far,  then,  it  would  become  a  mere  question  of  con- 
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stniction  upon  the  language  of  the  fine  itself.      Now  in 
this  case  we  find  that  the  fine  is  of  .twelve  messuages^ 
twelve  gardens,  twenty  acres  of  land,  twenty  acres  of  mea- 
dow, twenty  acres  of  pasture,  five  acres  of  wood,  five  acres 
of  land  covered  with  water,  with  the  appurtenances  in 
Chehea.    It  appeared  in  evidence,  that  the  testator  had 
not  a  right  to  twenty  acres  of  any  description  of  land  in 
Chelsea,  but  that  the  whole  of  the  land  of  which  he  was 
seised  consisted  of  about  nineteen  acres  only.     It  appeared 
also  in  evidence,  that  he  had  not  twelve  messuages  only, 
but  that  he  had  nineteen  in  Chelsea*     If  the  fine  had  been 
levied  of  so  many  acres  oUand  merely,  it  would  have  passed 
every  thing  which  was  standing  upon  the  land ;  for  ac- 
cording to  Co.  Litt.  4  a,  ''  land,  in  the  legal  signification, 
comprehendeth  any  ground,  soil,  or  earth,  whatsoever ;  as 
meadows,  pastures,  woods,  moors,  waters,  marshes,  furzes, 
and  heather.     It  legally  includeth  also  all  castles,  houses, 
and  other  buildings ;"   but  when  it  is  ascertained  that  the 
word  *'  land"  may  have  a  more  limited  signification,  the 
fine  itself  must  be  looked  to  for  the  purpose  of  ascertaining 
what  construction  is  to  be  put  upon  it.     Here  the  fine  is 
carefully  worded,  and  we  find  that  it  specifies  twelve  mes- 
suages, and  different  descriptions  of  land,  in  certain  quan- 
tities, giving  to  each  description  of  land  a  definite  meaning. 
Having  then  ascertained   what  was  the  nature  of  the 
property  which  the  conuzor  of  the  fine  was  possessed  of  at 
the  time  the  fine  was  levied,  it  is  merely  a  question  of  con- 
struction as  to  the  operation  of  the  fine ;   and  therefore, 
looking  at  the  language  of  this  fine,  I  am  of  opinion  that 
it  cannot  be  construed  to  comprehend  a  greater  number  of 
messuages  than  twelve,  and  as  the  jury  have  found  as  a 
fact,  upon  the  evidence,  that  the  fine  was  intended  only  to 
pass  those  messuages  which  stood  upon  the  Ranelagh  pro- 
perty, I  think  the  verdict  ought  not  to  be  disturbed. 
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Denn 

V. 
WiLFORD. 


HoLROYD,  J.,  and  LittledaLe,  J.,  concurred. 


Rule  discharged. 
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Laugher  v.  Pointer. 

1826. 

The  owner  X  HIS  was  an  action  on  the  case  for  an  injory  to  a  horse 
hiredT "Tof  °^  ^^^  plaintiff,  occasioned  by  the  negligence  of  the  defen- 
job  horses  for  a  dant's  servant.  The  first  count  of  the  declaration  stated, 
j\>b'ian  Mnt  *****  ^^^  plaintiff  was  possessed  of  a  horse,  and  that  the 
one  of  his  own  defendant  was  possessed  of  a  carriage,  and  two  horses  har* 
drive  the  car-  nessed  to,  and  drawing  the  same ;  and  which  carriage  and 
riage  and         horses  were  under  the  care,  irovernment,  and  direction  of  a 

horses,  and  an  °  /.i'vvlii* 

injury  having   person,  being  the  servant  of  the  defendant  in  that  benalt, 

thlTp°e«on  ^  ^^°  ^^^  ^"^^°S  the  same,  yet  that  the  defendant  by  his 
through  the  said  servant,  so  negligently  and  improperly  drove  and  di* 
Sfe  dmer^;—  rected  his  said  carriage  and  horses,  that  by  the  negligence 
Held,  per  Ab-  and  improper  conduct  of  the  defendant,  by  his  said  servant » 
Litiudale,J.,  the  carriage  ran  and  struck  against  the  plaintiff's  horse,  &o. 
that  the  owner  Second  count  same  as  the  first,  only  omitting  that  defendant 

of  the  carriage  ^       j  o 

was  not  liable  was  possessed  of  the  horses.  Third  count,  that  defendant 
AHtert  per '^^ '  ^^  possessed  of  a  carriage  drawn  by  two  horses,  under 
Bayl^and  care,  government,  and  direction  of  defendant,  yet  that 
ti^/''  *  "^'  the  defendant  so  negligently  and  improperiy  drove,  go- 
verned, and  directed  the  carriage  and  hoiises,  that  by  the 
negligence  and  improper  conduct  of  defendant,  the  car» 
riage  ran  and  struck  against  plaintiff's  horse,  8cc.  Plea, 
not  guilty.  At  the  trial  before  Abbott,  C.  J.,  at  the  Lm^ 
don  sittings  after  Michaehnas  term,  1S23,  it  appeared  in 
evidence  that  the  defendant,  a  country  gentleman,  came  up 
to  London  for  a  few  days  with  his  own  barouche,  and  sent 
to  a  stable  keeper  for  a  pair  of  job  horses,  and  a  coachman 
for  a  day.  The  stable-keeper  accordingly  sent  the  horses 
and  one  of  his  own  men  to  drive  them,  the  defendant 
having  no  previous  knowledge  of  the  person  who  was  to 
drive  them.  The  driver  had  no  wages  from  his  master,  but 
was  in  the  habit  of  receiving  gratuities  from  the  persons 
whose  carriages  he  drov^.  The  defendant  paid  him  five 
shillings  for  his  day*s  work ;  and  during  the  day,  he  was 
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under  the  control  and  direction  of  the  defendant ;  and  the        1836. 

accident  in  question  happened  on  the  day  during  which 

the  driver  was  so  employed.     Upon  this  evidence  the  Lord  r. 

Chief  Justice  was  of  opinion  that  the  averment  of  the  dri-      Pointer. 

ver  being  the  ss^rvant  of  the  defendant,  was  not  sustaijtied, 

and  therefore  directed  a  nQnsuit. 

Abraham,  in  JlUary  Term,  1824,  obtained  a  rule  nisi  for 
a  new  trial.  Cause  was  shewn  against  that  rule  in  Trinity 
Term  in  the  same  year,  by  Scarktt  and  Tindal ;  and  Mar- 
ryatt  and  Abraham  were  heard  in  support  of  it.  The  Court 
took  time  to  consider  of  the  case,  and  there  being  a  differ* 
ence  of  opinion  on  the  Bench,  the  case  was  directed  to  be 
argued  before  the  twelve  Judges,  and  accordingly,  on  the 
2nd  February,  1825,  the  Judges,  except  the  Lord  Chief 
Baron,  assembled  at  Serjeants'-Inn  Hall,  when  the  case 
was  argued  by  Abraham  for  the  plaintiff,  and  Tindal  for 
the  defendant. 

The  cases  cited,  afid  the  arguments  used  on  both  sides* 
are  fuUy  noticed  in  the  opinions  delivered  by  the  Judges, 
hereinafter  set  forth. 

The  Judges  of  this  Court  being  equally  divided  in  opinion 
upon  the  case,  this  day,  severally  delivered  their  judgments. 

LiTTLEDALE,  J. — ^This  was  an  action  on  the  case  to 
recover  compensation  in  damages  for  an  injury  occasioned 
to  ajl^rsej  the  prc^erty  of  the  plaintiff,  which  injury,  as 
was  alleged,  arose  through  the  negligent  conduct  of  the 
defendant's  servant,  in  driving  a  carriage  and  horses  of 
the  defendant.  The  cause  was  tried  before  the  Lord 
Chief  Justice  of  this  Court,  and  the  plaintiff  was  non- 
suited. A  rule  nisi  was  afterwards  obtained  to  set  aside 
the  nonsuit,  and  the  Judges  of  this  Court  not  being  agreed 
in  opinion,  and  the  case  being  one  of  difficulty  and  of  exten- 
sive consequences,  it  was  argued  at  Serjeant's-Inn  Hall, 
before  eleven  of  the  Judges,  the  Lord  Chief  Baron  of  the 
Exchequer  being  absent ;  and  there  being  a  difference  o£ 
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opinion  amongst  the  other  Judges,  it  now  remains  for  the 
Judges  of  this  Court  to  deliver  their  judgment  upon  the 
case. 

The  facts  were  these : — ^The  plaintiff  was  owner  of  the 
horse  that  was  injured;  the  defendant  was  owner  of  the 
carriage^  and  he  having  occasion  to  use  it,  applied  to  a  job- 
man,  who  supplied  him  with  a  pair  of  job-horses,  and  also 
with  a  coachman  for  the  day.  The  job-man  did  not  give 
anything  to  the  coachman  for  the  day's  work,  but  the  de- 
fendant paid  him  five  shillings.  This  sum,  however,  was 
not  paid  in  pursuance  of  any  contract  or  engagement  either 
with  the  job-man  or  coachman,  but  was  merely  given  as  a 
gratuity  to  the  coachman,  who  had  no  employment  relative 
to  any  business  of  the  defendant,  except  the  driving  of  the 
carriage  in  question.  In  the  course  of  driving  the  carriage, 
the  coachman,  by  his  negligent  conduct,  occasioned  the 
injury  for  which  the  action  was  brought,  and  the  question 
for  the  consideration  of  the  Court  is,  whether  the  defendant 
be  liable. 

According  to  the  rules  of  law,  every  man  is  answerable 
for  injuries  occasioned  by  his  own  personal  negligence,  and 
he  is  also  answerable  for  acts  done  by  the  negligence  of 
those  whom  the  law  denominates  his  servants,  because 
such  servants  represent  the  master  himself,  and  their  acts 
stand  upon  the  same  footing  as  his  own ;  and  in  the  present 
case  the  question  is,  whether  the  coachman,  by  whose  neg^ 
ligence  the  injury  was  occasioned,  is  to  be  considered  a 
servant  to  the  defendant  ?  For  the  acts  of  a  man's  own  do- 
mestic servants,  there  is  no  doubt  the  law  makes  him  re- 
sponsible, and  if  this  accident  had  been  occasioned  by  a 
coachman  who  constituted  a  part  of  the  defendant's  own 
family,  there  would  be  no  doubt  of  the  defendant's  lia- 
bility ;  and  the  reason  is,  that  he  is  hired  by  the  master, 
either  personally  or  by  those  who  are  entrusted  by  the 
master  with  the  hiring  of  servants ;  and  he  is  therefore  se- 
lected by  the  master  to  do  the  business  required.  This 
^le  applies  not  only  to  domestic  servants  who  may  have 
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the  care  of  carriages,  horses,  and  other  things,  in  the  em- 
ploy of  the  family,  bat  extends  also  to  other  servants  whom 
the  master  or  owner  selects  and  appoints  to  do  any  work, 
or  superintend  any  business,  although  such  servants  be  not 
in  the  immediate  employ,  or  under  the  superintendence  of 
the  master.  For  instance,  if  a  man  is  the  owner  of  a  ship, 
he  himself  appoints  the  master,  and  he  desires  the  master 
to  appoint  and  select  the  crew.  The  crew  thus  become 
appointed  by  the  owner,  and  are  his  servants  for  the 
management  and  government  of  the  ship;  and  if  any 
damage  happens  through  their  default^  it  is  the  same  as  if 
it  happened  through  the  immediate  default  of  the  owner 
himself.  The  same  principle  prevails  if  the  owner  of  a 
farm  has  it  in  his  own  hands,  and  he  does  not  personally 
interfere  in  the  management,  but  appoints  a  bailiff  or 
hinde,  who  hires  other  persons  under  him,  all  of  them 
being  paid  out  of  the  funds  of  the  owner,  and  selected  by 
himself,  or  by  a  person  specially  deputed  by  him  ;  if  any 
damage  happen  through  their  default,  the  owner  is  an- 
swerable, because  their  neglect  or  default  is  his,  as  they 
are  appointed  by  or  through  him.  So  in  the  case  of  a 
mine,  the  owner  employs  a  steward,  or  manager,  to  super- 
intend the  working  the  mine,  and  to  hire  under-workmen, 
and  he  pays  them  on  behalf  of  the  owner.  These  under- 
workmen  then  become  the  immediate  servants  of  the 
owner,  and  the  owner  is  answerable  for  their  default  in 
doing  any  acts  on  account  of  their  employer.     This,  how- 

9 

ever,  is  not  the  case  of  a  man  employing  his  own  imme- 
diate servants,  either  domestic  servants  or  others  engaged 
by  him  to  conduct  any  business  or  employment,  or  occupa- 
tion carried  on  by  him.  If  this  injury  had  happened  by 
the  acts  of  a  coachman,  appointed  by  the  defendant  him- 
self, or  by  a  servant  or  manager  of  the  defendant,  to  whom 
he  had  entrusted  the  duty  of  appointing  the  coachman, 
the  defendant  would  be  liable.  But  that  is  not  the  case. 
The  jobman  was  a  person  carrying  on  a  distinct  employ- 
ment of  his  own,  in  which  he  furnished  men,  and  let  out 
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1826.        horses  to  hire  to  all  such  persons  sus  chose  to  employ  him. 
Laugbeb     '^^^  coachman  was  not  hired  by  the  defendant,  nor  had 
^'  he  the  power  to  dismiss  him.    He  paid  him  no  wages. 

The  man  was  only  to  drive  the  horses  of  the  jobman.  It 
is  true  the  master  paid  him  no  wages,  and  the  whole  which 
he  got  was  from  the  person  who  hired  the  horses,  but  that 
was  only  a  gratuity.  That  is  the  case  with  servants  at 
large  inns  and  hotels.  Where  there  is  a  great  deal  of 
business,  they  frequently  receive  no  wages  from  the  owner 
of  the  inn  or  hotel,  and  trust  entirely  to  what  they  receive 
from  the  persons  who  resort  to  the  inn  or  hotel,  and  yet  th^ 
do  not  become  the  servant  of  the  customers,  in  rei^ct  of  the 
services  they  perform  for  them.  They  still  remain  the  ser* 
vants  of  the  inn-keeper,  not  upon  wages  it  is  true^  but  as 
servants  upon  expectation  of  gratuities,  and  dierefore  if 
the  defendant  is  in  this  case  to  be  answerable  finr  the  acts 
of  the  driver,  provided  by  One  jobman,  it  must  be  upon 
this  princii^e*— that  if  a  man  employs  an  ag^cit  to  conduct 
any  business,  either  for  the  benefit  or  the  pleasure  of  the 
employer,  such  agent  is  to  be  looked  upon  in  the  same 
light  as  if  be  was  the  immediate  arrant  of  the  employer, 
and  that  the  owner  of  the  property  by  emfdoying  such  aa 
agent  to  transact  his  business,  confides  to. him  the  choice 
of  the  sub-agents,  or  uader-workmen,  and  then  the  prin* 
ciple  must  go  on  to  this,---that  such  agent  and  sub-agents, 
are  to  be  considered  in  the  same  light  «b  the  ISoremMi  or 
manager  of  a  person  in  conducting  his  business,  and  as 
the  workmen  selected  by  such  foreman  or  manager ;  aad 
that  it  makes  no  diffu^nee  to  the  puUio,  whether  the  in* 
jury  be  occasioned  by  the  misconduct  of  a  person  employed 
by  the  principal,  or  by  a  collateral  agait,And  that  tiie  only 
thing  to  be  looked  to,  is,  whether  the  work  is  ultimatdy 
paid  for  by  the  pnncipal  in  the  coarse  «f  whose  empby* 
ment  the  injury  is  occasioned.  But  I  tihink,  upon  prin* 
ciple,  as  well  as  upon  authorities^  this  rule  cannot  be 
cairied  so  far.    In  Bush  v.  Stemman  (a),  Eyre,  C.  J.,  says, 

(a)  1  Bos.  h  Pul.  404. 
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''  the  relation  between  master  and  servant,  as  commonly 
exemplified  in  actions  brought  against  the  master,  is  not     lIuohcr 
sufficient ;  and  the  general  proposition,  that  a  person  shall  *. 

be  answerable  for  any  injury  which  arises  in  carrying  into 
executicm,  that  which  he  has  employed  another  to  do, 
seems  to  be  too  large  and  loose."  Some  instances  may 
be  put,  to  shew  the  justice  of  this  distinction.  If  a  man 
charters  a  ship  for  a  voyage,  or  for  time,  and  the  master 
and  mariners  are  employed  by  the  owner,  the  ship  is  em* 
ployed  for  the  benefit,  and  for  transacting  the  business  of 
the  charterer,  just  the  same  as  if  the  ship  was  his  own ; 
imd  it  might  be  said,  that  he  who  deputes  to  the  owner 
the  selection  of  the  master  and  mariners,  is  liable  for  any 
hijury  which  may  be  done  by  the  master  and  mariners; 
but  in  such  a  case,  the  law  has  never  ccmsidered  the  char* 
terer  liable  to  third  persons  for  the  negligence  of  the  mas- 
ter and  mariners.  In  Fletcher  v.  Bradikk  (a),  the  owners 
had  chartered  the  vessel  to  the  commissioners  of  the 
Navy,  who  were  to  put  an  officer  on  board,  under  whose 
directioii  tlie  master  was  to  act,  and  although  there  was  a 
king's  pilot  on  boaid,  still  the  owners  were  held  liable  for 
running  down  the  plaintiff's  ship.  If  a  persoii  hires  a 
boat,  he  is  not  answerable  for  the  negligence  of  the  cre#» 
In  Nidiolsom  v*  Moufuey  (&),  a  captain  of  a  man  of  wu* 
was  held  not  liable  for  the  default  of  the  lieutenant,  whose 
watch  it  was,  when  an  injury  was  committed.  If  a  man 
hiiea  a  carriage  and  horses,  (o  travel  from  stage  to  stage, 
the  carriage  and  horses  are  employed  for  the  benefit  or 
pleasure  of  the  traveller,  instead  of  using  his  own,  which 
be  may  not  do  eitlier  from  inability  to  keep  horses,  or  a 
desire  of  expedition  [which  is  done  every  day],  and  yet  the 
law  has  never  considered  the  traveller  liable.  There  is  no 
distinction,  in  principle,  between  a  man's  hiring  a  carriage 
by  the  stage,  and  his  hiring  it  by  the  day,  for  in  one  case 
as  well  as  the  other,  he  is  using  the  carriage  and  the  horses 
for  his  own  benefit;  he  pays  so  much  by  the  day  instead 

(a)  2  N.  R.  182.  (6)  15  East,  3S4. 
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of  SO  much  by  the  mile,  and  he  pays  the  driver  a  gratuity 
in  the  one  case  as  well  as  the  other.  There  is  no  substan- 
tial difference  between  the  one  case  and  the  other,  and  yet 
the  traveller  has  never  been  held  liable  for  an  injury  occa- 
sioned to  a  third  person  by  the  negligence  of  the  driver. 
There  are  decisions  expressly  in  point  the  other  way.  In 
Sammell  y,  Wright  (a),  where  the  horses  were  hired  to  go 
to  Windsor,  the  owner  of  the  horses  was  held  liable,  be- 
cause they  were  under  the  care  and  direction  of  his  ser- 
vants, although  the  carriage  belonged  to  the  traveller.  In 
Dean  v.  Branthwaite  (&),  where  a  dispute  arose  between 
the  owner  of  the  carriage,  and  the  owner  of  the  horses, 
Lord  Ellenborough  said,  a  person  who  hires  horses  under 
such  circumstances,  has  not  the  entire  management  and 
power  over  them,  but  they  continue  under  the  control 
and  power  of  the  stable-keeper's  servants  who  were  en- 
trusted with  the  driving ;  and  that  he  would  be  answer- 
able for  any  accident  occasioned  by  the  post  boys'  miscon- 
duct on  the  road ;  and  then  he  mentions  a  case  which  had 
occurred  of  that  kind.  In  this  cas6,  the  party  travelling 
had  his  own  carriage.  A  person  who  hires  a  hackney-coach 
cannot  be  considered  as  liable  for  the  negligence  of  the 
driver.  Indeed,  if  the  principle  were  carried  to  its  fullest 
extent  it  would  go  to  this,  that  the  coachman  might  be 
considered  as  the  agent  or  servant  of  both  the  owner  of  the 
carriage,  and  the  owner  of  the  horses;  but  that  cannot  be. 
In  the  cases  referred  to  before  Lord  Ellenborough,  the 
question  was,  whether  the  owner  of  the  horses  was  or  was 
not  liable, — and  I  apprehend,  that  if  one  party  be  liable, 
the  other  cannot.  The  driver  or  postillion  cannot  be  the 
servant  of  both  traveller  and  horse-keeper.  He  is  the  ser- 
vant of  either  one  or  the  other^  but  not  of  both.  I  take  it, 
that  this  is  not  a  case  in  which  the  law  would  recognise 
two  several  principals.  The  action  must  either  be  brought 
egainst  the  principal  or   the  person  who  commits  the 


(a)  5  £sp.  263. 


(b)  5  £sp.  35. 
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injury,  as  in  Stone  v.  Cartwright  (a),  where  it  was  held  in 
an  action  for  negligently  working  a  mine,  that  the  action      lIuoher 
must  be  brought  either  against  the  principal,  or  the  ser-  v. 

vants  by  whom  the  injury  was  occasioned,  and  that  it 
could  not  be  brought  against  the  agent  who  hired  the 
workmen.  There  are,  however,  cases  in  which  it  has  been 
determined  that  a  principal  may  be  held  liable  for  the 
negligent  acts  of  persons  who  were  not  his  immediate  ser- 
vants, but  servants  of  persons  whom  he  had  employed  as 
agents  to  do  the  work.  In  Bmh  v.  Steinman  {b),  the 
owner  of  a  house  had  employed  a  surveyor  to  do  some 
work  upon  it ;  there  were  several  sub-contracts,  and  one 
of  the  workmen  of  the  person  last  employed,  put  some 
lime  on  the  road,  in  consequence  of  which  the  carriage  of 
the  plaintiff  was  overturned,  and  it  was  held  that  the 
owner  of  the  house  was  liable  for  the  consequential 
damage,  though  the  person  who  occasioned  the  injury 
was  not  his  own  immediate  servant.  In  the  case  of  Sly 
V.  Edgley^c),  a  person  who  had  employed  a  bricklayer 
to  make  a  sewer,  who  left  it  open,  in  consequence  of 
which  the  plaintiff  fell  in  and  broke  his  leg,  the  person 
who  employed  the  bricklayer  was  held  liable  upon  the 
principle  of  respondeat  superior,  that  he  had  employed  the 
bricklayer,  and  was  answerable  for  what  he  had  done.  The 
case  of  Leslie  v.  Pounds  {d),  has  also  some  resemblance  to 
those  I  have  referred  to.  There  the  tenant  of  a  house  was 
bound. to  repair,  but  the  landlord  superintended  the  re- 
pairs, and  on  being  remonstrated  with  by  the  commis- 
sioners of  pavement,  as  to  the  dangerous  state  of  the  ceU 
lar,  haa  promised  to  take  care  of  it,  and  had  put  up  some 
temporary  boards  as  a  protection  to  the  public,  but  they 
proved  insufficient,  and  an  accident  having  happened,  he 
was  held  liable ;  but  this  was  on  the  ground  that  the  de- 
fendant had  personally  interfered  about  his  own  property. 
The  case  of  Bush  v.  Steinmanf  is,  however,  the  first  that 

(a)6T.  R.  411.  (c)6Esp.  6. 

(ft)  1  B.  &  P.  404.    .  (d)  4  Taunt.  649. 
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1 826.        decided  that  the  owner  of  the  property  was  liable  for  the  acts 
Laugher      ^^  servants  or  collateral  agents.  None  of  the  cases  there  re- 
^*  ferred  to  come  up  to  the  point  decided.    Some  of  them  were 

cases  of  injury  not  occasioned  by  the  under- workmen,  but  by 
the  persons  employed  by  the  owner  of  the  property,  which 
appears  to  me,  to  make  just  all  the  difference.     Others  of 
the  cases  cited,  were  of  persons  whose  liability  arose  from 
matters  of  contract,  and  the  questions  were,  who  was  to  be 
the  responsible  person.    The  cases  therefore  relied  upon 
there,  had  very  little  application  to  the  question  thea 
under  consideration.    And  it  must  be  observed,  that  Lord 
Chief  Justice  Eyre  was  of  opinion  at  Nisi  Prius,  that  the 
action  was  not  maintainable,  and  though  he  afterwards 
concurred  in  the  opinion  given  by  the  Court,  yet  he  says, 
both  at  the  beginning  and  at  the  end  of  his  judgment,  that 
he  finds  great  difficulty  in  stating,  with  accuracy,  the 
grounds  on  which  the  judgment  of  the  Court  is  to  be  sup- 
ported.    This  case,  therefore,  of  Bush  v.  Steinman,  does 
not  rest  upon  the  same  basis  of  reasoning  and  authority, 
and  has  npt  the  same  bearing  on  this  case,  as  if  no  such 
doubt  had  been  expressed,  and  therefore,  it  is  to  be  consi- 
dered in  a  great  measure  as  depending  on  the  peculiar  cir- 
cumstances there  disclosed,  and  not  upon  the  principle  of 
liability  attaching  to  a  master,  for  the  acts  of  his  servant. 
In  that  case,  Mr.  Justice  Heath  says,  in  giving  judgment; 
*'  Where  a  person  hires  a  coach  upon  a  job,  and  a  job- 
coachman  is  sent  with  it,  the  person  who  hires  the  coach 
is  liable  for  any  mischief  done  by  the  coachman,  who  is 
sent  with  it ;   the  person  who  hires  the  coach  is  liable  for 
any  mischief  done  by  the  coachman  while  in  his  employ, 
though  he  is  not  his  servant."    This  is  the  opinion  cer- 
tainly, of  a  very  able  judge,  and  is  entitled  to  great  weight 
and  consideration,  but  it  is  an  obitur  opinion,  and  in  a 
case  like  the  present,  where  there  is  great  contrariety  of 
opinion  among  the  Judges,  the  question  must  be  deter- 
mined, not  by  the  opinion  of  any  particular  judge,  but 
upon  principle,  and  the  authority  of  solemnly  adjudged 
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eases.  Bat  assuming  these  cases,  to  which  I  have  re- 
ferred, to  hare  been  rightly  decided,  there  is  this  mate- 
rial distinction,  that  in  those,  the  injury  was  done  either 
upon  or  near,  and  in  respect  of,  the  fixed  property  of  Uie 
defendants,  of  which  they  were  in  possession  at  the  time. 
This  was  strictly  so  in  the  case  of  Bu$h  v.  Sleinman,  and 
the  rule  of  law  may  be,  that  in  all  cases  where  a  man  is  in 
possession  of  land  or  buildings,  he  must  take  care  so  to 
use  them  as  not  to  injure  other  persons ;  and  whether  his 
property  be  managed  by  his  own  immediate  servants,  or 
by  contractors,  or  their  servants,  it  comes  to  the  same 
thing.  The  injuries  done  upon  land  or  buildings  are  in 
the  nature  of  nuisances,  for  which  the  occupier  ought  to 
be  chargeable,  when  occasioned  by  any  acts  of  persons 
whom  he  brings  upon  the  premises.  The  use  of  the  pre- 
mises is  confined  by  the  law  to  him,  and  be  should  take 
care  not  to  bring  persons  there  who  do  mischief  to  others* 
It  may  perhaps  be  said,  that  the  defendant  in  the  present 
ease,'  being  the  owner  of  the  carriage,  the  principle  of 
these  cases  applies;  but  admitting  the  authority  of  these 
cases,  the  same  principle  does  not  apply  to  goods  and 
personal  chattels,  because  they  are  not  always  confined  to 
the  care  of  the  owner  in  the  same  manner  as  buildings  and 
lands.  The  various  avocations  of  mankind  often  require 
the  mere  temporary  use  of  a  personal  chattel,  the  enjoy- 
ment of  which  is  in  many  cases  trusted  to  the  care  and 
direction  of  persons  exercising  public  employments ;  and 
the  mere  possession,  where  the  care  and  direction  of  the 
thing  is  confined  to  those  persons  who  make  it  their  busi- 
ness and  occupation  to  supply  the  necessary  means  of 
using  it,  is  not  sufficient  to  render  the  owner  liable. 
Moveable  chattels  are  sent  into  the  world  by  the  owner,  to 
be  conducted  by  other  persons.  The  common  intercourse 
of  mankind  does  not  make  a  man,  or  his  own  servants, 
always  accompany  his  own  property.  He  must  in  many 
cases  confide  the  care  of  it  to  persons  whose  business  and 
employment  is  to  take  care  of,  and  supply  the  means  of 
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4ts  enjoyment;  and  v^ho  are  therefore  ansWetable  iToVlfti^ 
^defadlt  of  thiemselves  and  their  derrants.  '  In  the  instkncel 
of 'v&tiotis  kinds  of  carriages,  they  ate  frequentlyVlh*  ttl 
common  intercourse  of  the  worid»  confided  to  the'-^kre'olP 
persons  who  provide  the  drivers  add' hofsei^-and^  i^'nlb^ 
considered  that  the  drivers  necessarily  belong  'to''^i1!t4 
ovmer  of  the  carriage.  And  I  think  that  there  canhol/ 64 
any  difference  in  point  of  law  as  to  the  liabilities  dflhis^ 
pei^ons,  aVising  ftom  the  mere  ownership  of  th^  t^iila^e', 
and  that  the  ownership  o*f  the  carriage  makes  liifn'  liii 
more  responsible  than  it  would  do,  if  it  had^e^isenWi'td 
be  repaired  by  a  coachmaker,  who,  inihe  course 'dft'bp^i', 
had  ocasibned  any  damage  to  other  person's^  althou^  Vi 
the  one  case,  the  carriage  would  be  statibnary/  ahd '  hi  im 
othei"  movihg*  about  from  place  tb  plade ;  'and''alth6ng&,  ^ 
both,'the  work  is  done  for  the  benefit  bf  the  '6whcr:  *tt 
seems  to  me,  therefore,  that  the  injury  occasiliii^d' in  Yfa& 
case  by  the  driver  of  the  horses,  throws  no  liability  upon 
l!he  owner  of  iM  carriage,  biit  that  "ftie  dAv^l*  biihd^tf,  or 
t!he')>er8ob  who  slppbints  him,  fs  to  b6  resporisible.'  it  ^ay 
be  sfiid,  that'  upoti  this  prinriple,  ap^rsbn  wlib' hirfes  Job 
horses  and  a  job  coachman  for  tf  year,  ti^ould'^ibt'  life 
Answerable  fbr  the  negligence  bf  the  eoachmai^.''  Pt6y/ii^ 
the  coachman  remains  the  mere  servant  of  the 'j^b^i^a'fi, 
and  is  not  otherwise  employed  in  the  setvice  of  "the'hl^ei', 
I  thitk'the  hirer  would  not  be  likble,  fot  xVheit^veftith^  he 
hited  the  coacbma:n  and  hbrses;  btit  in!  ptia6<i<ib'lt'very 
often  happens,  thkt  where  the  coachman  is  hit:e\l'fot''i  j/edt 
he  is  called  ut:ion  to  dii^harge  other  datr^s  beside 'thkt*(^lr 
merely  taking  care  of  the  coach  and  horste.  Vt  ill  siidti 
calses  he  became  the  servant  of  the  hirer,'-  kiid  also  elf  'tiik 
jobman,  a  different  question  might  arise.'  '  Ih'  Vhif^oi 
V.  "Brantley  (a),  it  was  held,  under  a  general  bequest  of 
a  bertain  sum  of  money  to  eacb  bf  th^  testatoi^'s  ^ervs[hik, 
that  a  coachman'  supplied  by  a  jbb'main,  together  S^ttfh 
a  jiib  cartffagB  and  horses,  which  '«vere'hifdl''by'the  y^dF, 
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WM  not  entitled  to  take  under  the  bequest,  inasmuch  as  he         1S36. 
could  not  be  considered  as  the  testator's  servant.    There      j^jjoblm. 
are  many  cases  where  questions  have  arisen  as  to  the  «* 

liability  of  owners  of  ships  having  pilots  on  board,  of  cap- 
tains of  ships  of  war,  of  postmasters,  of  principals  and 
factors,  and  other  cases,  as  to  what  degree  of  possession 
is  retained  by  the  owner.  These  cases,  however,  I  have 
not  noticed,  because  I  think  the  real  question  here  is, 
whether,  if  a  man  employs  an  agent  who  carries  on  a 
public  business,  to  do  work  for  him,  and  the  workmen 
employed  by  the  agent^re  guilty  of  negligence,  the  person 
who  employs  the  agent,  is  to  be  answerable  for  the  conse- 
quences ?  and,,  upon  die  whole,  I  am  of  opinion  that  this 
defendant  is  not  liable  for  the  negligence  and  miscon^Jact 
of  the  coachman  appointed  by  the  jobman  to  drive  the 
carriage,  and  therefore,  that  the  rule  for  setting  aside  the 
nonsuit  must  be  discharged.         '^. 

HoLROYO,  J. — ^This  was  an  action  on  the  case,  to 
recover  a  compensation  in  damages  for  an  injury  done  to 
the  plaintiff's  horse,  by  the  negligent  driving  of  a  barouche, 
or  carriage,  and  horses.  The  declaration  in  the  first  count 
stated,  that  the  defendant  was  possessed  of  a  carriage,  and 
two  horses  harnessed  to,  and  drawing  the  same,  and 
which  carriage  and  horses  were  under  the  care,  govern- 
ment, and  direction  of  a  person,  being  the  servant  of  the 
defendant  in  that  behalf,  who  was  driving  the  same ;  yet 
that  the  defendant  by  his  said  servant,  so  negligently  and 
improperly  drove,  and  directed  his  said  carriage  and 
horses,  that  by  the  negligence  and  improper  conduct  of 
the  defendant  by  his  said  servant  in  that  behalf,  the  car- 
riage ran  and  struck  against  the  plaintifTs  horse.  The 
second  count  was  similar  to  the  first,  except  in  stating 
that  the  defendant  was  possessed  of  the  horses.  The 
third  count  stated,  that  the  defendant  was  possessed  of  a 
carriage  drawn  by  two  horses,  under  the  care,  government, 
and  direction  of  the  defendant;  yet  that  the  defendant  so 
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1626.        negligently  and  improperly  drove,  governed,  and  dic^i^jted 
lTvghbr      ^^  carriage  and  horses,  that  by  the  negligence  and  im-^ 
V,  proper  conduct  of  the  defendant,  the  carriage  mu  ^nf|, 

struck  against  the  plaintifTs  horse.      In  proof  of  thi^d^ 
claration  it  appeared  in  evidence,  that  the  defendant,  ^%^ 
the  time  when  the  accident  happened,  waa  riding  in  ^^ 
barouche,  being  his  carriage,  which  was  drawn  by  a  pair, 
of  horses,  driven  by  a  person  pursuant  to  the  defendant's 
ordefs.      The  driver  and  horses  being  hired  by  the  defen- 
dant for  the  day,  to  go  wherever  he  the  defendant  pleased, 
for  hire,  to  be  paid   by  the  defendant  to  Bryant,  the 
owner  of  the  horses,  and  for  which  driving  the  defendant 
afterwards  volnntarily  paid  the  driver  a  gratuity  of  5s. ; 
and  the  question  on  the  trial  was,  whether  the  defendant 
under  such  circumstances  was  by  law  answerable  in  this 
aation,  for  the  negligence  of  the  driver  as  his  servant,  in 
such  driving.     It  was  contended  in  the  argument^  not 
oi^y  0iat  the  defendant  was  not  responsible  for  the  driver, . 
but  that  ihe  plaintiff  could  not  recover  on  this  declarat^i 
each  count  of  which  contained  a  material  allegatio9>.tbat 
the  act  was  done  by  the  defendant's  servant^  whereas  the- 
driver  could  not  be  considered  as  his  servant :  >.bu^  ipy 
mind  has  come  to  the  conclusion,  that  the  defendant- is ; 
responsible  for  the  driver's  negligence ;  and  responsft)!^ 
too,  upon  this  declaration,  the  driyer  being,  to^  b^  jcop^i- 
dered  in  my  opinion,  for  this  purpose,  as  in  laiw,  hii^  ser*. 
vant.    It  appears  to  me^  that  this  defendant  #twds  in  the. 
same  situation  of  responsibility,  as  if  the  horses,  had  he^n, 
driven  by  Bryant  himself,  or  as  if  they  had  heidn-  dfjivtn 
by  a. person  chosen  by  the  defendant  .himself,  for  J^^^^, 
driving  is  equally  under  the  authority  and  orders  o^  tbei 
diefeudant,  and  equally  for  his  profit,  benefit,  pr  pleasure  ;^ 
apd  the  driver  is>  I  think,  equally  the  defe^vdant'?  serv^t , 
for  that  purpose^  whether  the  driver  be  Bryant  himself,., 
the  person  directly  hired^  or  employed  by  t^e  defe^dant^, 
or  by  another  person  selected  and  appointed  by  the  de- 
fendant himsdfp  or  the  person  selected  a^d  appointed  by 
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iSf^Mt  under  the  aaUiority  or  pennission  of  the  defen-       ,^^' 

dWtJ  The  question  is  not,  whether  Bryant,  as  the  owner      Lavohkb 

cir  'th6'  homes,  and  the  immediate  master  of  the  driver, 

might  or  might  not  haye  been  made  responsible  for  the 

driver's  negligence^  nor  is  this  the  case  of  a  letting  for  a 

j^riScular  jbutpose  only^   such  as  going  to  a  particular 

[ilaoe,  as  in  Dean  ▼.  Branthwaite,  and  Sammell  v.  Wright, 

where  the  hit^r  was  considered  not  to  have  the  entire 

mamtgement  and  control  over  the  things  so  hired ;  from 

which  cases  the  present  is  distinguishable,  because  the 

present  hiring  was  for  no  such  particular  purpose,  but  to 

go  with  the  carriage  where  the  defendant  chose,  and  to  be 

under  his  general  authority  and  orders  in  that  respect  for 

a  certain  time  :  by  such  a  letting  for  a  certain  time,  the 

di^ffendant  became  possessed  in  law  of  the  horses  so  let  t6 

him,  whilst  he  was  using  them  under  such  letting.     It 

wotild  be  so  clearly,  if  they  had  not  been  retained  in  the 

cdstody  of  d  driver  provided  by  Bryant,  adcording  to  thd 

doctrine  of  Tx)rd   Blknborough  in   Lotan  v.   Cross  {a) ^ 

where  he  says,  "  shew  a  letting  (of  the  chaise)  for  a  cer- 

tiiib  thxle  to  Brown,  and  the  possession  would  be  in  him  ;^ 

and  in  Hall\^,  Picardib),  \i^here  by  the  horses  being  let 

to  Vift  to  l>f.  Carey  fbr  a  certain  term,  he,  and  not  the 

oii^f  y'  "^as  deemed  to  be  the  person  in  possession  of  them, 

as/lie,  T>h  Carey,  had  a  right  to  retain  them  till  that  time 

vftii"  expired,'  though  indeed  in  that  case  Dr.  Carey  iU 

sli&Ved' to'Mv^"been  driving  them  by  his  own  servants 

vfh%n  t!he '  ihhahieP  '^as  done.    But  in  the  present  c^e, 

afthbugh'  the  hors^  Were  continued  in  the  custody  of  k 

driVer'firoVided  hj^  Bryant,  yet  as  the  horses  and  the 

dfiVei^  Were  ttf  b(i  fbr" 'the  use,  and  subject  to  the  genetal' 

dir^<iti6ns,  df  the  dcffendant ;  and  as  the  defendant  had  sL 

rtj^  id  i^taln  them  till  the  time  for  which  they  w6re  hired 

wis' cifpffred ;  Md  Us  they  were  at  the  time  the  tnischief 

mM  fibiie;  'in'  the  use; '  and  unider  the  idirections  of  thef 

/.I  t't.(||).(llCaisi|U).  U4.'^  '  (6)' 3  Ganpb.  wr.  >     '       ' 
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defendant,  I  think  that  the  driver  was  for  thifirt>ur}je»e;  'fcl 
the  employ,  and  in  law,  the  servant  of  the  defendant;  Md 
that  the  defendant  was  in  law  answerable  for  the  drfV^t^ 
negligence  in  the  execution  of  the  defendaT)t'8''oM6r6''iKi 
such  employ,  in  whatever  situation  the  driver  mfgWl  alit6 
stand,  with  respect  to  Bryant,  with  regard  to  Br^dnth 
responsibility  for  him,  at  the  election  of  the  plaintiffl  A 
person  may  stand  in  the  relation  of  servant  to  two  diflfe^Mt 
persons  as  his  masters  in  two  different  respects,  with 
regard  to  the  same  thing,  and  this,  even  though  the 
service  done,  or  to  be  done,  be  special  and  limited  to  'a 
single  act,  as  appears  in  2  Rol.  Abr.  666,  pi.  14,  though 
that  indeed  was  a  case  in  which  the  party  employing  the 
officer,  who  was  considered  as  his  servant,  would  not  be 
Responsible  for  the  conduct  of  the  officer  as  hid  servant; 
but  that  wonld  be  so  on  account  of  the  dtities  fln4l 
6bligatibns  upon  the  officer,  and  upon  grounds  notiap- 
^KcabTe  to  the  question  of  the  defeiidan«%  responsibility 
in  the  present  case.  There  it  is  said,  **  if  a  serjeatitof 
'London^  or  bailiff  in  a  county,  take  a  maa  «poti  ^  eapjas 
in  process  at  my  suit,  and  J.  S.  res^rue  hkn  ^nititof  his 
possession,  I  may  have  a  general  writ  of  tresis  Agiihiit 
him,  because  the  seijeabt  is  as  well  my  seitmttt  to^ilfais 
purpose,  as  the  servant  to  the  king  )"*  (that  ts^  as^  it^is 
expressed  in  Hobart^  186;  fldinisterasiweil  tothe^^rsdn 
suing  out  the  process,  as  to  the  Coart)  ;**  iUid  tlnvefo^a^ljhe 
taking  out  of  the  possession  of  the  selj^amt,-  #ho  )tB^niy 
servant,  is  a  taking  out  of  my  possession-.''  Trin.ulS,^, 
Wheatiey  v.  Stone,  adjudged  in  a  writ  -^f  orfer-^ai  fier- 
Jeant^s  Inn,  So  in  the  present  case,  I  think  the-'hoi^es 
were  to  be  considered  in  law  as  in  the  possession  )of  ^(he 
defendant,  and  the  driver  as  the  defiindanlfsserv«nt,^lbr 
the  purposes  for  which  he  was  sent  to  the  d«feiidai|]t>  and 
I  think  that  a  taking  of  the  horses  or  drividr  'awiay  from 
the  defendant's  service  during  the  time  for  which  he  had 
hired  them,  would  have  been  a  takidg  tUem  away  <  from 
him,  for  which  he  might  have  maintained  an  action  of 
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lie^l>i^»..4s.for  a  taking  tbem  out  of  his  poBsession  fi\d         ^^^^- 

M;viQ(9 ;  and*  consequently,  that  he  was  answerable  for  the     Ll'uc&Eit 

jdfii9^r'e  negligence  in  driving  him«  the  defendant,  whilst  ^* 

^wder  .bisy,  Uie  defendant's  orders ;  and  it  is  to  be  consi- 

<d$re4i  Ithink*  as  the  defendant's  driving  of  the  carriage 

And  hq^9e8:by  hia  servant.    That  the  responsibility  is  not 

ibonftsuad  to  the  ioBunediate  master  of  the  person  who  com- 

onitOdtba injury;  ^d  that  the. action  may  be  brought 

AgQi^uslthe  person  from  whom  the  authority  flows  to  do  the 

act,. in  the  aegligeot  execution  of  which  the  injury  has 

.arisen,  is  .established  by  the  case  of  Bush  v.  Steiamati  (a) ; 

wbece  tbef  owner  of  a  house  having  contracted  with  a  snr- 

veypr.  to  sepair  the  house  for  a  stipulate  ^um,  and  the 

aunveyov  .having  rcontractfd  with  a  carpenter  to  do  it»  who 

aofd^yed  a  bricklayer^  who  contracted  for  a  quantity  of 

Aime  with  .a  lime-burner ;  the  owner  of  th^  house,  was  helfd 

rmponsible   for  the   damages  occasioned  by  the  liipae- 

jburnec'a  servant  impropedy- laying  that  lime  in  the  hi^ 

ioad«     13ie  priaciplea  on  which  that  case  waa  dQ<ri4pd 

apply,f  I  ihifak^  directly  to  the  present  oaae,  and  ahcMT  the 

rrtispontfthility  of  the  present  defendant ; .  and>  indeed, 

Mmtk,^4r  puts  the  v^y  oase,  that  where  a  person  hires,  a 

--CQB^  Ufoa  a  job«r  and  a  job  coachman  is  sent  with  it»  the 

-^  person  ^o^hiras  the  coaoh  is  liable  for  any  mischief  done 

iibytha'tooacbonan,.  while  in  his  employment^  though  (as 

•likeileisnieA  Judge,  iar  there  reported  to  have  said),  he  is  not 

/his^ctttnl  servants '   But  under  the  circumstances  of  the 

'fkteaetit.«aBtey  in  the  way  in  which  I  view  the  law  upon  the 

-subj^ti*  I  think  the  defendant  is  liable  for  the  negligence 

^•o£  4he. driven  as:  his  savant,  driving  the  defendant,  pur* 

i0mwl  fa».  his4>niers ;  the  driver  being  in  law  his  servant^  in 

1  Dtoy  lopiiuonr  for  that  purposcj  according  to  the  declaration : 

i  >and,  tgoda^quently,  that  the  nonsuit  ought  to  be  set  aside, 

xaod  a>finw  atrial  had. 

)'  tBair&EY,  J«f-*I  agree  in  opinion,  in  this  case,  with 
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^1826.        my  brotbcft  Holroyd.    The  qutetioA  id,  whsth^lr  thd'tnmor 
of  the  carriage  is,  under  the  cirottmstanee^  of  tltfe  ofl4i. 
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the  case  of  a  driver,  where,  according  to  estalrfislted  ttteg^ 
the  caniage  and  horses,  and  the  driver,  belong  Ii6t  toftbi 
person  driven,  but  to  another  masteri  whb  may  hi  caaily 
discovered,  as  in  the  case  of  a  faaokney^coaoh^inor'id  it 
the  case  of  a  driver,  where,  according  to  eBtabltebed'U6ag^, 
neither  the  horses  or  driver  belong  to,  or  are  ctommodly  tt 
the  service  of  the  person  driven,  but  belong  ta  another 
master,  who  is  either  known,  or  may  easily  be  discovefed^ 
as  in  the  case  of  post  horses ;  bat  it  is  the  case  of  a  person 
who  hires  a  pair  of  horses  for  the  day,  to  draw  his  omk 
carriage,  and  leaves  it  to  the  owner  of  the  horses  to  send 
such  person  to  drive  them  as  snch  owner  may  think  tit. 
There  is  nothing  from  usage,  or  otherwise,  to  imply  that 
tfhe  horses  are  not  the  defendant's,  and  the  driver  hia  regu^ 
lar  servant ;  nothing  to  designate^  or  to  make  it  easy  t6 
discover,  to  whom  the  horses  and  driver  belong.     Tb^ 
general  rule  ifi  this  case  of  master  and  sefvant,  as  laitf 
down  in  ^o$on  v.  Sindfard  (a)  is,  that  the  inan  "Whd  ^em^ 
ploys  another  is  answerefble  for  the  acts  of  the  ^levSoft 
etnplbyed,  iii  the  course  of  the  employment*'  .  Had  tiief  de^ 
fendant  faired  the  driver,  can  there  be  any  dotlbt  but  ibat 
he  would  have  been  the  defendant's  l^rvant?  <  Ifbel^teb 
it  to  the  owner  of  the^  horses  to  hire -him,  is  he  not;  in  sufal 
stance,  hired  by  the  defendant  ?     If  I  hire  htiraeS  of  Jill 
and  hire  jB.  to  drive,  B.  is  undoubtedly,  for  the  time,- my 
servant.    Is  the  driver  less  my  servant  fof  tlte  4\xhfe,  be^ 
cause  I  hire  him  and  the  horses  under  one  b^rgftin,  mA 
allow  the  owner  of  the  horses  to  select  him  ?  •  Hte  is  «am 
ployed  for  me,  that  cannot  be  disputed.     He  is  So  drills 
where  I  direct;  and,  so  as  I  require  nothing  contrary 'to 
my  contract  with  the  owner  of  the  horses,  he  must  obey 
my  reasonable  commands.    He  must  go  where  I  oKkr^ 
he  must  stop  where  I  require;  he  must  go'the'ptfbe;! 

(<i)  2  Siilk.  440. 
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tpMtiy> '  takmg  oare  that  it  is  not  an  unrea^omUe  pace.  ^^2^* 
TlMWgb  the  owner  of  the  horses  is»  to  a  certain  eJ^teotj  bis  CXudu^B 
mister,  I  nm,  to  a  certain  extent,  his  master  also.  Though  ^  ^' 
Ibc)  twskof  is  hie  master  in  general,  he  has,  for  a  time^  let 
Mm  DKt  to  me;  and  the  master  is  liable  for  the  acts  of 
#b».wbd  ia  in  his  service  or  employ ;  though  the  master, 
ivho  ia  to  be  obaig^d,  is  not  his  immediate  employer,  b^ 
enofaploys  hiss  through  the  medium  of  another.  If  I  hire 
Ahe  driver^  I  am  answerable  for  him*  If  I  employ  J%  S,  to 
hire  him,  am  I  not  still  answerable  ?  I  exercise  my  own 
judgment  in  the  one  case;  I  leave  it  to  J.  5.  to  exercise 
a  judgment  for  me  in  the  other,  but  still  it  is  for  me  the 
judgment  is  exercised ;  the  service  is  performed  for  me ;  i^ 
ia  my  work  the  driver  does.  In  Bush  v.  Sieinman,  the  man 
wJbo  did  the  wrong  was  not  selected  by  the  defendant^  was 
not  immediately  employed  by  him»  he  was  only  employed 
through  the  medium  of  one  who  oontraoted  to  do  the  woKk 
for  the  defendajst,  but  he  was  doing  the  defendant's  work^ 
lie  was,  through  the  medium  of  the  contractor,  indeed^  bvit 
itiU  he  was,  working  for  the  defendant ;  and,  on  t^at  apr 
connt,  the  defendant  was  held  liable.  If  a  depu^has  pow^T 
tp^iMke  servnntSy  the  principal  wiU  be  ohargeable  for  tbpir 
mi^fetsanoe ;  for  the  -act  of  the  servant  is  the  apt  of  tbade- 
puty^  and  the  aM  of  the  deputy  is  the  act  of  the  principals 
Tbis.weA  Uid  down  by  Holi,  C.  J.,  in  Lane  v.  Coitgn  (a). 
The  owner  of  a  ship  is  answerable  for  the  misfeasauce  of 
mmrinera,  though  he  leaves  it  to  the  master  to  select  the 
^few.  The  owners  of  a  coach  will  be  liable,  though  they 
U^eU  to  J,  j^^to  select  the  driver  and  horses,  although 
tb^  employ  as  driver  the  man  who  owns  the  horses.  In 
SMsny.  iilltanosBj' one  proprietor  horses  a  coach  for  one 
stage, .  Another  for  a  second,  and  so  on ;  [and  in  some  inr 
staoces>  the  man  who  finds  the  horses  finds  the  coachman 
also*  (Shall  this  take  away  the  liability  of  all  the  pro- 
prietors j?  .  Shall  it  be  said»  if  the  coach  does  an  injury 
npoa.^  given  stage*  that  .the  proprietor  who  finds  the 

(a)  1  Ld.  Baym.  656. 
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bQr9e9.  apd  driver  for  that  stage,  shall  Alone  b^  J^ahlfct 
Laccoee      The  horses  ai>d  driver  are  found  by  the  ox>q,  U>  (}fli4hfi 
^'  wpijc  of  all;  they  are  employed  upon  the  wpr^;^  ^dfpf; 

'^  ' '  the  benefit  of  all ;  and  therefore  all  are  responsibly  .l^<H& 
doe$  it  seem  to.  me  to  make  any  distinction,  wh^b^J' ^4 
driver  and  horses  are  hired  for  a  single  day  •onlry^  ^prifop^ff 
longer  period.  Had  they  been  hired  for  a  year,  iaj  tbiai?^ 
any  doubt  but  that  the  hirer  would  havie  bi^n,  liable !! 
yyhat  if  they  had  been  hired  for  a  month,:  or  iforai  *wei^kt 
would  the  difference  of  period  for  which,  they  w^ire  birai 
ni9|ke  ,a  difference  in  the  responsibility?  Cam.  any  l^gali 
ppn^iple  be  adduced,  to  make  the  period  the  critfii^ion  of 
^eing  answerable  or  not?  The  drivser  is  equally  empl(\yed 
0,n  ^cQunt  of  the  hirer,  to  do  the  wort^  of  the  hiper ;  to.do^ 
tl^,,  lawful  commands  of  the.  hirer;  ancj  to  be  the  tef^poH 
rf^iy  se^ryant  of  >be  hirer^  whether  he  is  eng^i^  for.,tb^ 
4a7».  tl^,^eek»  the.montb^  or  the  year^  and  the  hir^r  bei^r^ 
i^9 appe^ianjpe,  for  th^.time, of  atfmdiog.in  ^e nelatf^npf 
llf^ast^r  tf  tbp  driyoT)  .and  these  anp  circtifnaHiwcep  fwhipby 
iffi  pjjr,iudgn^ei?4;. .  ipake  the  hir^r  j^ponsible*  IKpop  tbel^ 
gj;oup.c|8,  therefore,  that  the  dfivcr,  u^.thi^/caf^,,ijKwii^>tliA 
ti^pprary  ,9inploy  and  service  pf  tb,e  d,ef«iMJfnjti;t  ^^^  tkf^ 
tbi^  is  ,not  a  ca^  ip.wbfch,  ac<?oi;ding  i^  \h^  JfcjiowaiwA 
€;i^.t^^U^hfid  course  of  proceedipg^  it  is  n^jtori^fs  tbf^V^^ 
person  driven  does  not  atfind  in.rc^l^ti^]^  of  ma^ttnto.tb^ 
cJriy^]^;  and  it  \s,.matter  ofs^a/iy  discovery,  wbo  doea^atonil 
in-jthat  i^elation,  as  in  the  cftses^  of  hifck^eiyTCoa^ffa  an4 
post  horsey,;  and  that  there  was  nothing,  .in  Una  Qas(a>  ta 
r|^ut  the  prim&  facie  presuwptiou  that  the*  barser weire^  tin 
^Sfi^d^nVs»  and  the  driver  his  ^ervaat ;  .li^n^.of  opwpn 
^hfit  this  defendant  was  liable  to  theMiPQ>*<wd},tbftttlbfl 
nonsuit  was  wrong.  •  .    t  >'    i{    'M 

.  Abbott,  C-  h — I  am  of  opinion,  that  tbe  raleini^roht) 
tained  for  setting  aside  the  nonsuit  ought  to  be  discharged. 
The  question  is,  whether  either  of  the  cdunts'  ih  ^e  de- 
claration was  sustained  by  .the  evidence  giv^  ;^Vtb%  trial- 
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(ft)  3  Campb.  187. 


(d)  12Ve«.  114. 

(e)  5  £sp.  35. 
(/)  Id.  763. 
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The?  frftd«ttci  given  was,  that  the  defendant,  a  gfentlemari 
filially  i^^siding  in  the  country,  being  in  town  for  a  ftw  lAtJoufift 
d^yi^/'^itlf  his  own  carriage,  sent  in  the  usnal  way  to  ^ 
flft^le-keeper  for  a  pair  of  horses,  and  a  man  to  drive  tliem^ 
Bcfibg^'the  horses  and  driver  mentioned  in  the  declaration^ 
Thf^'Vi^endant  did  not  select  the  driver,  nor  had  any  pre- 
fmtd  knowledge  of  him.  The  stable-keeper  sent  such  a 
persofn'ak  he  chose  for  tbis  purpose.  I  thought,  at  th^ 
tt4aT,''tfiat  the  driver  could  not  be  considered  as  the  servant 
^^i!Ne  defendant,  so  as  to  sustain  either  of  the  first  tw6 
eoun^s,"  and  also  that  the  horses  were  not  under  the  carie) 
government,  and  direction  of  the  defendant;  nor  driveri^ 
^ertiM,  iLnd  directed  by  him,  so  as  to  sustain  itie  lasi 
66uYlt.  And,  with  all'  due  respect  for  such  of  my  leiaihied 
b¥a<he^s,  both*  in  and  out  of  this  Court,  who  think' other^ 
#Me;  1  tiiuM  ^ay,"thttt  I  still  entertain  the  ^ame  opTnfdtiJ 
I^Will  first  advert  to  the  duthorities  quoted  on  tb6  one  sid^, 
^Ad'tbeil  on  l!hd  oth^r.  The!  decision^  6itefl  for  the  plaititilf 
^l^w;"thi6jYi*gmfettt»6f  the  corfrt  of  Cbmtnori  Weas,  itl 
Bum  <i^y«^inmati  W,  ^  Airhitlhing  a  principle  i'ttnd  th^ 
6iyet<vatli(yti  <yf  Mt:  Justice  Eteath,  tieferrihg  to  a  supposed 
^6M  Ittfe  Ok  )ft6Htiiit,  dtod  "absUniing  that'tbe  o^Aeir'dP  th'e 
kwiig^  Woi^M  bi  answemble;  Ifdf/'V,  Ticth'tt  (*);'  att'd 
€N)/lf  V.  ^A^h(>n'ic):  On  thfe  part  of  the  defen'dknt  were 
eiiM^OMiidVi  v;  Bt6mley  id)':  Deane  v,  Branthwaite  {k)] 
BAMfnelt'k.'Wrigki  (/);  and  the  case  of  Srr  Henfy 
ftbwg^fWt, '  befdre  Lord  Eltenboroughy  at  Wtttwitk.  Re- 
ft^euc^e  was'  sflso'made  toPbtkier*^  Treatise  oti  Obll^Htions, 
Piittl;  NocllBl.  The  case  6f  Bush  v.  Sttinnkiti  ^in  an 
i%ffi>6W  aglekiii^t  the  owner  of  a  house  under  repair,  and  tiot 
&ibabitcjd';'fbr  causing  a  quantity  of  lime  to  be  placed  on 
the  high  road,  whereby  the  plaintiff's  chaise  was  over- 
turned, and  damaged.  The  defendant,  who  had  never 
o^tMifn^  the  house,  had  contracted '  with  a  surveyor  to 
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1826.        do  the  whole ;    the   carpenter   employed  a  briektaywv 
hAvo^  K     ^^^    bricklayer   contracted   with    a  lime^bnrtier    icm-'^ 
V.  quantity  of  lime,    and   the  servant  of  the  Iv^er  ilanA 

the  lime  in  the  road.  At  the  trial  b^ore  'Lord -Qhi^ 
Justice  Ei^re,  the  plaintiff  was  nonfsuited,  but  his  lerd^hipr 
afterwards  changed  his  opinion,  and  concurred  /witfa>th» 
other  Judges  of  the  Court,  in  granting  a  new  trial,  thbiigfa^ 
he  confessed  he  found  a  difficulty  in  stating  with  aoourae^ 
the  grounds  on  which  the  action  could  be  supported.  S.h 
appears,  however^  to  have  been  influenced  chiefly  by<thte 
two  cases  of  Stone  r.  Cartwrigkt  (a),  and  Idttledak  r. 
Lard  Lomdale  (ft).  These  were  actions  Ant  injury  don^ 
to  a  dwelling  house  by  the  improTident  working  of  ^ 
ooUiery  under  it.  In  the  first  case,  the  owner  of  tb4 
oolKery  was  an  infant ;  the  action  was  brought  agfikist 
an  agent  and  manager  appointed  by  the  court  of  CfaaiK 
cery»  who  hited  and  dismissed  the  woricmea  at  Us  {ilea^ 
dure^  but  took  no  personal  concern,  was  not  present>-and 
had  given  no  paarticular  directions  for  working  themmein 
the  manner  that  occasioned  the  misebief.  The-  <defendBiiti 
in  this  case,  was  held  not  to  be  answerable ;  and  JLoiNi 
Kenyon  said,  '*  Thave  always  understood'  thatlJhe  action 
most  be  brought  agamst  the  handoommittiitg^^lhd'iAjorfi/ 
or  against  the  owner  for  whom  the  aict  was^^dstae.^'  "11m> 
latter  waa  an  action  against  saeh  owner,  aild  was  beM 
maintainable.  These  cases  establish  tbe  fMrlndple,^  tka£ 
the  owner  of  a  mine  is  answerabte  to  >the>peilMas  whdscf- 
prop^ty  may  be  injured  by  the  imptondeAt  tmaaaer  >df 
working  it*  And  if  to  these  we^dd,'the'da86o£  Btmi^Vii 
Stemman  the  principle  will  be  caitied  no  ficnther^  BttwiHt 
only  be  applied  to  the  owner  of  a  hoUse^  and  render  him' 
answerable  for  an  improvident  act  taking  place  in  the 
repair  of  it  The  case  of  Hall  v.  Fiemrd^  was  a  qoestioa' 
as  to  the  proper  form  of  action,  whether  trespass  or  feabe^' 
It  was  an  action  for  an  injury  to  a  horse  belonging  to  thei 
plaintiff,  but  let  by  him  for  a  teim  to  a  gentleman  whos^ 
(0)  6  T*  R.  411.  (A)  ^  H.  Bl.30d4   ^   * 
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Qmfmifj^\iti  was*  draJviing,  and  by  ivbose  servant  it'>wM  1826. 
^krinea ;  aniL  it  was  hM,  that  caae,  and  not  tresipaii^,  was' 
ftalprnperi  fotla  of  action ;  for  the  plaintiff  had  Beitfaer  the 
hgiil  >ndr  abtual  {MBaeasion  of  the  horse  so  as  to  maiataia 
ijfcdpasai  ^iTbe  tase  of  Croft  v*  Alliwn^  was  an  action  fo# 
aal:iitjniiyAO' a  carriage.  The  pluntiff,  a  atable^keepery 
hM  hired  the*  oacriage*of  a  eoaohmaker  for  a  day,  had 
fwnidied  faoisea^  appointed  a  coachman,  and  then  let 
itl^nt  ti»  a.  thiid  person  for  the  jday.  Under  these  circum* 
stttnoes,  it  srss  held  that  the  plaintiff  was  the  proprietor  of 
the  Mtiiage  -pro  tempore^  On  the  other  hand>  the  ease  of 
S^ant  Y.  Branthwaite,  waa  decided  upon  the  principle  thai 
thetowfttr/of  homes  let  to  draw  the  defendant's  carriage  to 
Ep$om  raoes»  under  the  conduct  of  postillions  appointed 
by  Ahe  pbealiff»  had  not  thereby  put  the  horses  into  the 
pcsasssion  ef  the  defendant  so  as  to  preclude  himself  from 
maikM^aintng  «n  action  of  trespass  i^ainst  the  ddfendunt 
flor  (aniiinjniydone  by  him  ia  one  ci  them.  The  elu»  of 
Siammell  vj  Wrigii^  was'  an  action  brought  against  a  stable^ 
keepeT'Wiho  fand  let  fenr  horses  in  the  uanal  way  to  draw 
atJad(jr1s.carri«lge.to  Windior^  and  the  defimdant  was  held 
liabla<ta<lliha;iactt0ii«  The  case  of  Sir  Henry  Howgkimi 
wasiildbat.'ef.horsea. hired  by  him  to  draw  his  carriage 
tesMellittg)fpitot^i  and  he  waa  held  not  to  be  anawefable. 
Ill  in  troe  ftbat.aUi'theee. three  cases  weie  deasions  at 
Kisb  Pfiifs^iibist  they  'were  the  decisi<ma  of  a  very  great 
Jndge^  aodi  if  eve  mot  afterwards  brought  before  the  Court. 
Tbeicaaa  ofTCAtfcottiT..  from/isy,  was  a  suit  for  a  legacy 
uttdiBB  A  wilLwJiereby  a  legacy  was  given  to  each  of  the 
t^fatatar'fl  •sBwants.  -  The  testator  hired  a  carriage  and 
horsks  tfora  year  of  a  job*niaster^  who  also  supplied  a 
oeachmana^  paid  him  nine  shillings  per  week.  The 
teafaatonpaid  him  twelve  shiOiags  a  week  for  board  wages^ 
aad.  iiareoeiTed  a  livery  with  the  other  men  sewants. 
This  epiestion  was,  whether  this  coachman  was  a  sMvant 
of  ^tbe^  testator '  widiin  the'  meaning  of  the  wtlL  The 
Master  of  the  RoUa  held,  that  he  was  not,  and  appears  to 
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i«t6.        hhre  (biatided  his  judgment  principaillNf  upati  tbedgcomid 

l^jify^j^     tbat  there  was  no  contraet  betweenr  the  tebtatopiiadodb 

V.  coachman,  the  contract  being  with  the  job^moatefv'  who 

oiigfat  change  the  coachman  if  he  dbcnld  <tiiink  fit|i  witht- 

out  a  breach  of  big  contract,  if  he  sttb8tftat^>  anotbevpiif 

whom  the  teaiator  coald  not  have  Tea80nitotMtnplaiQ.^>if<n 

Upon  this  review  of  the  dttcisionay' )tk^*>afltMto^(to 
me  to  predominate  in  favour  of  the  defendants*  'TAeitbcbe 
^ka^sot  Sione  Vi  Cartwright,  UttiedaU  v;  Lard'h&niMe, 
lamdi  J3tiiA  V.  Sieinman,  do  not,  in  ddyoplmda^'ftthiithia 
•ule'by  which  the  present  case  ought  to>  be  gsremeii^. 
Whatever '  is  doase  for  the  working  of  my  minei^oviitliii 
feepaiT'  of  my*  {louse,  by  persons  immediately  eniploy«A<by 
ise,  imay  bt  considered  a»done  by  me.  I  hAve^^Jhe'Ookitvfal 
-ahdmabagemeat  >of  all  that  belonga  to  nvy  hoiwe,  and^t 'is 
m^  fihlt  If  J  ^do  not  so  exercise  my  eathority'as'lbo>)irewint 
4»jiiryito>sttother.  But  dk>ea>it ofoHowftond  this,'itbatiii 
duiire  the  care,-  governdieiit,  ortdtrection  oftborsesi  Ured*  by 
fiibofisnothtilpesson;  whosendsa  8ervant'of>UiSiiWft)€hk>f0^ 
toxtadncidndimadage  them, 'bseanse  i  haveihndffaoilBis 
td^drawiDy  oaoniage?'  ■  '•  ,-..••<  m  ..j- if  i.ni. 
'  -Tbe<epiiiion'giv«n  by  Mr.  JusttoejifevMtontbismiljject^ 
toitbe  cadeof  J9t/M  v.  iSfewimciii,'Wa8'.e]ttni3tidiciidiiMlt 
has  the  wieight  properly  bdoogHig  to  th6ioiiinioA''efiai veijr 
learned  judge,  but  it  cooid not  berevis^^'lmil  basiimt^the 
auth(>7ity  ef  a  jadgmeiit*  The  easeef  iDtoJi  vj>£mij1|A«> 
waiter  and  SmnmeU  v.  Wrigktf  and  theicase^iSitf  JBmr^ 
Hfmght^nj  were  decisions  «t>Nlst>Priuby  butt  they  w«ils 
the  decisions  of  a  very  learned  judge.  >  They  wlieiea|is(ble 
of  revision,  they  were  not  afterwards  qtestioned,/  and/the 
last  of  the  three  bears  directly  upon  the  ^^wsstioniia  -thfe 
present  case*  i  -  »'    i  r../   i..i.^ 

Having  mecde  these  remarks  upon  theAMnMricasei^oI 
.will  now  proceed  to  make  seme  •observationsjiupivtitJtite 
castas  it  migfat'fliafndi  indepeiideiit  of  sprier  debisisas.>'i<t 
admit  the  principle^  thataman^  iA'ainswerable^ifiMi'^tbe 
botidw^t  of >  his  Servants  in  mattefS'  done-  iby«lhem^aiAlb 


POIBIEH. 


TBilNlrTV    TERAt,    SEVENTH    GEO.    IV.  5iW 

Iii0idi0e 'df  tb«  itutbority  that  be  haa  giren  them ;  luid  tSM. 
idbojjirhioh  i84be  same  thing  in  other  wovdfliy  thaArwbat-  XMucHEft 
eiier  ui'denei  by  this  authority,  ui  to  be  conaidered  aedone  _  v. 
i^ikmi^  I .  am  f  seAaible  of  the  diffioulty  of  draxring  a^y 
lirQaiaeitM  definite  line  as  to  time  or  dtatance*  But  I 
musto«Rl)>  that  I  caanot  pereei^e  any  aubatantial  difier* 
amce  betiaeen>  hiring  a  pair  of  horaes  to  draw  my  carriage 
ahatot  JL^ndon^  fiMr>  %  day,  and  hiring  them  to  dmw  it  for  a 
Ma^'On'  the  read  I  am  travelling,  the  doiTer  being -in  both 
najiea'fumifihed  by  the  owner  of  the  horaea  in  the  uawil 
ifBff-imoc  can  I  see  any  aubatantial  difierenca  belw^em 
Ufing  theifauaraea  to  draw  my  own  carriage  on:  theaaiodctt- 
aiotes' and  hiring* a  oarriage  with  themof  the^r omneir^  < If 
Ihai^iterheanaweraUe  in  the  preslent  oaae,  I  woiild  aak 
anividia^  pdndiirfia  can  it  be  .aaid;  thattherahaU  net  be 
nna»ei|ahle^if '  he  hirea  lor  an  houo  or  foD  adity:?  nHe  hm 
theciise.and  benefit  pro  tempoca^  nod  leaa  in"diO)enecf«e 
tbaik^bkithia^ther*  If  the  hirer  is  to  be  <aps«iarabler  whnii 
he^fabea  -l^a'hoiraea  only^  why  ahoald  he  aetiberanawdntfaie 
af  Jiexhijss Ah&cainliage  nvith  them  ?  He  hai^^the  e^(ttal  )uae 
and  benefit  of  the  horses  in  both  cases,  •  aoid  faw  /noil  the 
iQondiiot^oh  (manng^aaenlirof  them  more  in  ihe.^aciaase 
jlfcant/ioiilbeiother^  If  the^temporaty  ta9e>and  bencfitiof 
lherl»>raea(i«ill{make  <the  hirer  answerable,,  and  there  bono 
nfaaanaUti  djntixtetioaibetweenhiring  them  with  or.witht- 
4)fut(\ai)daniage/\mitst.aot  the  peraon  who  hires  a  haektiey* 
^oatih  tfO^ake^himiifoe.ft  mfleot  mother  greater  -or  leaa  dia- 
'jbioce^•o^  far  diix  Jiotfil  or  tonger  time>.  be  answerable  for  the 
4dn4ooi'e{4he)C(iachntfm?  Must  not  tho  person  who;  hires 
^i  wherry  ian I  tba  Thames  be  answerable  for  the.  conduet  lof 
ikB  vtateimBA^  I  beliere  4:lie  commom  senas  ef  all  manr 
kind  would  be  shocked,  if  any  one  should  affirm  the  hiier 
|:o,h»«iniwffabl^in  either^  theae  cases.  Will  it  be  said, 
4ftlit(tbei>  hirer  is  i&oA  aneiaerabk  in  either  of  these  oatna, 
becanaar  Jkba>  ooaobitmn.fatMl-  the .  wharrjiHman  are  ready  to 
Attendt  to^i.tho;  «aA]r  of.  axty  person  who;<wiUie9ipl0y  theeir? 
liJanawftr»(tovailsor4Shthe  .stahle4(eeper« .  .If  i6bi».  aeidi.tb^ 
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they  areoUifed  to  cbef  the  oiM  of  aiiy  pexMik  whe* Ahifi 
a?e  on  the  stand  or  at  the  steura^  I  wouU  ask*,  witt^thtmi 
be  aoy  difference  if  they  are  spoken  to  liefbrdiaaid/.aBdt 
desired  to  attend  at  a  particnkr  hour^  wlitck<is.inolaQi 
nnoaualoeciiiTence  where  persons  haVean  engagraienttte) 
go  out  at  an  early  hour  in  the  morning  ?  If  ^tbe  ^penslaab 
presence  of  the  hirer  will  render  hisa  respaftisiUe;'  vthf* 
should  he  not  be  equally  so  if  he  is  absent,  and  has  faire^* 
the  horses  *or  carriage  for  his  family  or  servants  ?  -Dimw 
bis  ptesence  give  him  any  means  of  superintending  or  ic<w^ 
tsoUiog  the  driver  ?  Oan  any  legal  obligation  depend  upon 
snob  minnte  distinctions  ?  If  the  case  of  a  wherry*  on  the 
Thames  does  net  furnish  an  analogy  to  this  sobjeotvl^'tn^ 
put  the  case  of  a  ship,  hilred  and  ohartercd  for  a  vo^«ige  iopi'' 
the  ooean»  to  carry  snch  goods  as  the  charterer  maly  think  * 
fit  to  k)ad  and  such  only«  Many  accidents  have  'artew 
from  the  negligent  management  of  such  vessels/  and  Bftsiii*^ 
actions  have  been  brought  against  their  owners,  ^butiB  am- 
net  aiware  that  any  has  ever  beeu  brolight  againiftt  th^' 
duMrt^er,  though  he  is  to  some  purfvoseb  the  (dtoiitAiS' ^Td ' 
tempKMie,  and  the  ^yage  is  made  not  lees  utld^  bis  Oitf^ 
pbymentand  for  his  benefit,  whether  he 'be  on' board^or^ 
not>  than  the  journey  is  made  milder*  the^eidploymf^nc 'and 
for  the  benefit  of  the  hirer  of  the 'horses'.'  "Why  Ih^tttii'' 
the  charterer  of  a  ship,  or  the  hirer  if  a  whefrry,  <»*i6f'W» 
hackney-coach»  never  been  thovighftanswefablet'  I  aMWer/^ 
because  the  ship-^naeter,  the  #herry*nJan,  and  th^  hack^  * 
ney-coachman  have  never  been  deemed'  the  'Servants i^' 
the  hirer,  although  the  hirer  does  contract^i^  tlid  ^heri^^' 
man  and  the  coachman,  and  is  bound  to  pay'theitt^;iadd 
the  pay  is  not  for  the  use  of  the  boat;  or  horses;  or-t^rJ 
riage  only,  but  also  for  the  personal  service  of  >thbr'miai^J 
In  (the  case  now  before  the  Court,  the  hirer  makes  bo^ion-Li- 
tract  with  the  coachman,  he  does  not  select  Uim,  attd<ha^'> 
no  privity  with  him ;  he  usually  give^bim  a  ^jratuSty,  btft'^ 
he  is  not  by  law  bound  to  gwe  htm  a  shilling, ■  and  fttm^' 
thence  I  cendade  that  the  coachmanr  is'tiot  «he  st^mttit^^f 
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t)»»ihifer ;   And  if  the  eoaehman  is  not  the  servtfit  of  the 
lutw  iok  euch  an  ocoasidn,  but  is  chosen  and  entniflttd'  bjr      x^TvobTii 
the  OMfiner  of  tbeliorses  to  conduot  and  manage  them,  I  think  v- 

it  cannot  be  said  that  the  hirer  has  in  point  of  law  what  he 


has  not  in  fact,  the  conduct  and  management  of 
the' bones.  IF  the  coachman  is  in  such  a  case  the  ser- 
TBiit  of  the  kirer^  ke  may  at  any  moment  require  him  to 
c|nit  the  charge  of  the  horses  and  deliver  them  over  to 
aootfier;  and  must  be  obeyed  ;  but  I  think  it  cannot  be 
said  that  ike  eoaehman  may  not  lawfully  refose,  and  ought 
not  in  BSQSt  cases  to  do  so.  It  does  not  seem  to  be 
doubted,  that  the  injured  party  may  not  sue  the  owner 
of •  the  homes ;  is  there  then  any  rule  of  law,  or  any  prin- 
ciple of  convenience,  requiring  that  he  should  have  his 
choice  of  suing  either  the  stable-keeper  or  the  hirer  at  his 
election.  Generally  speaking,  the  one  is  as  able  to  pay 
dainages  as  the  other,  and  may  be  as  easily  found  out 
and  knowtn,  and  more  easily  if  the  carriage  and  horses  are 
blind  together.  Should  the  hirer  be  held  responsible  in 
the  first  instance,  he  must  certainly  have  his  remedy  over 
against  the  latter,  so  that  the  latter  will  in  the  end  be 
answeraUe ;  and  there  will  be  a  circuity  of  ection  which 
is  inoouvenient»  and  to  be  avoided  if  possible.  I  have 
already  acknof^ledged  the  difficulty  of  drawing  a  line  with 
reference  to  time  and  distance,  and  I  think  we  must  look 
torPthec  circumstances  in  order  to  ascertain  the  obliga* 
tioji  of  the  hirer.  Length  of  time  may,  in  itself,  be  a  cir- 
cmmstaace  deserving  of  attention ;  because  it  may  be  evi* 
defioe  of  the  subsequent  approbation  and  continuance,  if 
notof  the.  original  choice,  of  the  coachman  ;  the  payment 
of  board-wages>  and  the  furnishing  of  livery,  may  also  be 
circumstances  worthy  of  attention,  because  they  also  may 
in  some  cases  be  considered  as  evidence  of  a  choice  and 
a  contract.  I  do  not  pronounce  upon  any  case  of  that 
kind.  I  speak  only  of  the  present  case,  and  of  iht  evi« 
d^iqiica  gii^en  at  the  trial ;  and  not  being  able  to  find 
any  «rwson  salisfiMtory  to  ray  own  mind,  by  whitb  the 
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1836.         defendant  in  this  caa9e  can  be  made  answemble  -im  llit 
Lavgbek      present  action,   I  think  myself  bound  to  «ay,  tbi44niiy 

V-  opinion  the  rule  for  setting  aside  the  noBsuit  «lio«Mtte 

PoiiiTBa.       ,.    ,  , 

discharged. 

Rule  discharged. 


Le  Hunte  v.  Hobson  and  others. 
Devise  of      X  HE  Master  of  the  Rolls  sent  the  following  case  for.  the 

lands  in  these        •   •         #  .v  •    r^       ^ 
words :  "  On    opinion  of  this  Court, 

the  attainment      James  Le  Hunt,  formerly  of  Artrament^  in  IreUmd,  at 

of  the  age  of  *  #  tt    , 

21  years  of  the  the  time  of  making  his  will  hereinafter  m^ptionedy  ta^d 

Mesi  son  of  f^^j^  thence  until  the  time  of  bis  death>  being  seised  ifi  feQ 

real  estate  in  simple  of  divers  messuages^  farms  and  Umds,  situMe  jn  the 

son^for  llfi^^  county  of  Pembroke,  and  b^ing  of  «p^I^  apd  di^yposipg 

remainder  to  miud^  memory  and.  understauding,  duly,  m^d^tan^  j)ffjt»* 

eFery  other  Ushed  his  last  will  and  testament  in  wo^ivgy  ^?f  ing  d^te 

son  in  strict  ^^  20th  day  of  December,  1779,jwhif^  waa.diUyt^xecutfd 

settlement,ana  •■  •»*•  ■ 

lo  on  to  every  and  attested,  as  by  law  is  required  fQr  pafs^^gipei^l  e^tf^tj^s^ 
5"  rlmal^*^  ^^  thereby  gave  and  devised  as  fpllows^  tbat,ia  to'  Jiay  :— 
der*' over.  il's.  *'  I  give  and  devise  my  real  .estate .  in  P.eifU^$:Qke$f(^e  ,Ui 
Ln-SThVi^  Daaiel  Stamford,.  Esq.,  ^nd  the  ,^^yrJ>ft,^(lrpi!]/^.  w4 
of 21, took       their  heirs,  until  some  soa  oC JMajor  George  Le.MunU 

possession  of  ^  *  ^  i 

the  estate,  suf-  shall  altain  his  age  of  21  years^  ou  spepial.Mn^rni^v^tbfh 
^'tothewe^df  '^"'  that  they  and  their  heirs,  or.  the  heir.of.tb»3HrvivQr 
himself  in  fee,  of  them,  shall,  during  that  period,  out  of  tb9  viauQs.  an4 
inga*son  who  P^fits  thereof,  pay  a  debt  charged  to  be  du^  by.  my  htp 
died  under  the  uncle  Richard  Le  Hunte  J  to  one  HorM^ioer,  a.  mercer  of 
unmarried,and  Kidderminster,  or  his  representatives,  of  l^L,  with  inte^ 
three  daugh-     ^^^ .  ^^^  Jq  ^{^^  ssaae  manner  any  other  debts  of  my  said 

ters,  who  are  i     »> 

stillliving.  uncle  Richard,  tha(  may  appear  to  be  really  due  and.un- 
•on  luuim^     satisfied ;  but  during  the  time  they  are  levying  the  same, 

the  age  of  21, 

and  died,  leaving  a  son  who  is  still  living :— Held,  that  the  son  of  A*s.  second  son  was 

entitled  to  an  estate  taU  in  the  lauds  in  question,  by  virtue  of  the  will. 
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fdJelkcr'llfMt'  tliejr  tiMMild  ^\)oiw  601.  per  annum  <br  4bb  Jf^ 
«teMtiiiit>r  ike  ekleat  son  of  the  said  M^mr  Gecitge  ij$  |^J^ 
MMkf^kn  the^iiaie  JMiog,  ftom  tbe  time  auofa  iMuna 'Bbdl 
be  levied^  till  such  son  of  Major  George  Le  Hmtie  tfhaA 
arrive  at  the  age  of  19  years^  and  160/.  per  annum  after, 
and  dach  allowance  to  be  English  money ,  and  the  residue 
to  be  erected  into  a  sum  towards  discharging  the  500/.  due 
to  the  representatives  of  my.  late  aunt  Warburton,  And 
on  the  attainment  of  the  age  of  21  years  of  the  said  eldest 
son  of  Major  George  Le  Hante^  I  give  the  same  real 
estate  to  the  said  son  for  life,  remainder  to  his  first  and 
^v^ryother'son'in  strict  ^Ctlement/ and 'so  on  to  everjr'^oli 
of  the  said  Major  George  Ix  Hunte,  reknaitid^  'to'  tJi^ 
%ht'hehr^  of  my  late  onde.''  The  testator  died  s^n 
kRa&T  *!the  dutir'  of  his  will,  without  httvitig  ''  AliJet^  '6t 
i^dketl  th^  same,  living  Riefutrd  Le  H[untk,ah[e  kM^ 
mkHfUtk^ot  Oeai'^eUHuniif,  atfd  Wittfkni' AugutttH 
Iji  flildihr/tte  ^tiMd'tott  of  MdjOr  ^eo>-^<»  ^i>'  BttMti 
f^k^r^^thi^r^m/  tdf  TAn^Geotgt  Le  HMt&/fRi^iSti^ 
ifaLid"  teMMot^  siir^iiitig. "  The  saidMs^^am^d  AicHiim'l^ 
^HUnii,  aa^^tttit  ^^\(ftOeoirge  Li  H^ik,  lAtkHi^  HIV 
ifg^  df  '2ll'^eafrifi  itb^  ^ear  1790/  and  tHettsu^tf  eMetMt 
intD^tlld'fHttsbs^icHi  6r  rec^pit  of  thditmtli  and  profiis^'df 
tfke'MM'  F^i^ftfG^II^AtW'estkte,  and  he  continued  In  ^ubh 
^MsertKm'd^ndb^iptiiiirittg  tike  ranaindeh  of  his  Tife  rand 
M'^V^lj'^e'sdflbr^'^ireeoferyof  the  said  estate,  atidby 
dl^  dMtf^nM^gthiS IteMMFlo  the  ptrtecipe  ibr  thM r(MN^ 
M^if  wttiUddiired,  thatthe  same  should  enUre  to  *ch^ 
^*  df  ^ihhsdRT  k  ifee..  Richard  Le  Hmiie,  the  soit^  of 
M^dt'Giiirge'Le^HAnie,  died  on  tbe  21st  day  of  MiiM^i 
\%l9;^iiA^in^RkMatd'Le  HmUe,  Im  only  son,  ahd^thfe* 
&ti%tkdi^tA,*Mwiii'Ifoh9on,  Sophia  Le  Hunte,  and  Loui$d 
b&4hltmh,  ifl  inftaits;  Iria  only  daughters,  and^no  other* 
hM^le^MmPdnirJtifig.  <  The"  last-named  mehard  Le  ffiitUt 
iMi^^k^S^U^ber}  l«2i;  an'fBAint,  without' ever  liatirfg 
been  married,  leaving  the  defendants,  Maria  Hobson, 
Sophia  Le  Hunitr'-B^du  Lom$a  Le  Huniep  hiaooly.Asteis 
VOL.  viii.  2  Q 
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and  co-heiresses  at  law,  him  surviving.    The  said  William 
LrHuNTE     Augustus  Le  Hunte,  the  second  son  of  Major  George  Le 
^'  HurUe,  attained  his  age  of  21  years  about  the  year  1791, 

and  he  died  on  the  9th  day  of  February,  1820,  leaving 
the  plaintiff,  his  eldest  son  and  heir  at  law,  him  suff* 
viving. 

Rol/e,  for  the  plaintiff.  The  plaintiff  is  entitled  to  an 
estate  tail  in  the  premises  in  question,  under  the  will  of  the 
testator,  James  Le  Hunte.  The  devise  is  to  the  eldest  son 
of  Major  George  Le  Hunte  for  life,  remainder  id  his  first 
and  other  sons  in  strict  settlement.  Under  that  devise, 
Richardf  the  eldest  son,  took  an  estate  for  life  only; 
therefore,  the  recovery  suffered  by  him  vras  inoperative* 
It  will  be  contended  on  the  other  side,  that  he  took  an 
estate  tail  by  virtue  of  the  remainder  to  his  first  and  other 
sons,  and  that,  otherwise,  the  general  interest  of  the 
testator  cannot  be  effected  ;  but  the  remainder  has  no  such 
effect,  and  the  words  of  it  must  be  construed  as  words 
of  purchase  and  not  of  limitation,  unless  the  lattn  con- 
struction is  absolutely  necessary  for  effeotuadng  the 
general  interest  of  the  testator.  Allanson  v.  Clithermo  (a). 
Now,  that  construction  is  not  necessary  here^  for  tbe 
words  "  in  strict  settlement"  in;  this  devise  have  no  boh 
biguity ;  their  meaning  dearly  is,  that  the  father  diail  take 
anjestate  for  life,  and  the  first  and  other  sons  aii  estate  tail 
successive :  and  if  those  words  are  ambiguous,  they  must  be 
rejected,  and  then  the  sons  would  take  an  estate  for  life. 
But  then  it  will  be  said,  even  if  Richard  Le  Hunte 
and  his  sons  took  estates  for  life,  yet  the  limitatiba  over 
to  the  second  and  other  sons  of  Major  George  Le  Hunte 
contains  no  words  of  limitation  to  their  issue.  But  the 
argument  has  no  weight;  for  first,  it  is  impossible  to  sup* 
pose  that  "the  testator  had  an  intention  to  limit  the  estate 
in  one  mode  to  the  children  of  the  first  son,  and  in  aiioliber 
to  the  children  -of  the  other  sons :  and  second,  the  lao* 

(a)  1  Ves.  sen.  24. 
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guage  of  the  will  may  fairiy  be  construed  the  same  in        1826. 
both  inafeaiicesy  for  it  ia,  *^  and  m>  on,  to  every  aon  of  the     ^^  Huhte 

aaid  Major  Gtorge  Le  Hunte/'  which  must  be  taken  to  «• 

H0B8ON 
apply  as  well  to  the  devise  to  the  grand-children,  as  to 

the  devise  to  the  younger  sons.  The  former  devise  is  to 
the  eldest  son  of  Major  George  Le  Hunte  for  the  time 
being,  upon  his  attaining  the  age  of  21  years.  Therefore, 
if  Sichard,  the  ddest  bom,  had  died  under  the  age 
of  21  years,  the  second  son  would  have  been  the  first 
to  take  under  that  devise,  as  the  eldest  son  for  the  time 
being ;  and  in  that  case,  there  would  have  been  an  ex- 
fwess  hmitation  to  his  ohildren.  Then  it  follows,  that  the 
wii  ouj^t  to  be  so  oonstrued  as  to  pass  the  estate  to 
the  ckildien  of  the  second  son,  even  though  the  eldest 
SOB attnned  the  ago  of  21  years;  because  it  is  impos- 
sible to  suppose  that  such  a  circumstance  was  intended 
by  the  testator  to  opemte  to  the  disadvantacre  of  those 
children. 

I^ndalt  contiJL  Michard,  the  eldest  son  of  Major 
GeorgtLe'Humte,  took  an  estate  tail,  and  the  recovery 
suffered  by  him  was  good ;  consecjuently,  the  estate  has 
nomr  vested  in  the  defendairts,  his  dau^ters,  in  fee. 
Whea.tbe  woids  of  the  devise  are  properly  considered, 
they  dearly  establish  that  position.  They  are  these : — 
^'  And  OR  the  attainment  of  the  age  of  21  years  of  the  sf  id 
eldeBt  son  ct  Ms^er  George  Le  Hunte,  I  give  the  same  real 
estate  to  Aeeaid  son  for  hfe,  lemainder  to  his  first  and 
evesy  other  son  in  strict  settlement,  and  so  on  to  every 
SOD -of  the  said  Major  George  Le  Hknte,  remainder  to  the 
right  heits  of  my  late  uncle/'  Now,  according  to  the 
established  rule  of  law,  a  will  is  to  be  so  construed  as 
to  give  effect  to  the  general  intent  of  the  testator,  and 
it  IS  quite  clear  that  the  word  soit  may  be  read  issue, 
if  such  a  construction  is  necessary  for  that  purpose. 
Sondayh  case  (a);    Wilde's  case(&);    Wharton  v.  Gres- 

(fl)  9  Rep.  127.  (6)  6  Rep.  17. 

2q2 
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ham  (a) ;  Charltonv*  Craven  (6) ;  RoUjmm  v.  Robinson  <«). 
The  question^  therefore,  is,  whether  the  testator  iaitUs 
case  had  not  a  general  intent  which  it  iB.impoflaible.to 
effectuate  without  giving  to  hia  will  the  MUstrutttioAnow 
contended  for.  It  is  perfectly  clear  that  Major  Gem^ge  Lt 
Hunte  and  his  family  were  the  objects  of  ihe  .testator's 
bounty,  and. that  he  did  not  intend  the.  estate  to  go  ov^er, 
until  that  family  was  entirely  extinct;  fior  the  devise 
includes  not  only  the  children  who  were  bom  before  the 
will  was  made,  but  those  which  might  be  bora  afterwards. 
Nowy  an  estate  cannot  be  limited  to  a  son,  unborn,  for 
life,  and  afterwards  to  his  son ;  that  is  an  established  prin- 
ciple of  law :  therefore,  as  the  general  intention  of  this 
testator  cannot  be  carried  into  effect  without  holding  that 
every  son  of  Major  George  Le  Hunte  was  capable  of  taking 
the  estate,  and  as  it  must  be  supposed  that  tiie:teeiator 
intended  all  the  sons  to  take  in  the  same  mode,  it  follows 
that  all  the  sons,  if  they  take  at  all,  must  take  an  estate 
tail;  because  otherwise,  the  children  of  such  of  the  sons  of 
Major  George  Le  Hunte  as  were  bom  after  the  will  was 
made,  would  be  entirely  excluded.  It  is  contended  on 
the  part  cf  the  plaintiff,  that  the  words  ''  and  so  on  to 
every  son  of  the  said  Major  George  Le  Hunte"  limit  the 
estate  to  the  second  son  and  his  sons,  in  the  same  manner 
as  to  the  eldest  son  and  his  sons ;  but  if  that  is  so,  those 
words  will  limit  the  estate  tS' every  son  of  Major  George  Le 
Hunte,  whether  bora  before  or  after  the  will  was  made, 
and  will,  consequently,  give  a  life  estate  to  the  sons  of 
Major  George  Le  Hunte  bom  after  the  will  was  made, 
which,  according  to  the  principle  of  law  abeady  advertfcd 
to,  cannot  be  done. 


Rolfe,  in  reply.  It  may  safely  be  conceded^  that  the 
word  son  in  a  devise  may  be  construed  to  mean  issue^  when 
such  a  construction  is  necessary  to  effectuate  the  intention 

(a)  8  ^V.  Bl.  1083.  ▼  Mellifh,  aat«,  %o\.  ui.  e08«.l»  3. 

(6)  Cited,  arguendo,  in  MeiUih      &  C.  524. 

{e)  1  Burr.  38. 
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of  the  testator;  the  short  answer  to  the  argament  is,  that 
tiMre  is  no  ench  necessity  here.  The  clear  intention  of 
the>testtttor  here  was,  that  every  son  of  Major  George  Le 
Huftie  who  became  capable  of  taking  undor  the  will, 
should  take  an  estate  for  life,  and  that  their  sons  should 
tdie  in  striiot  settlement.  With  respect  to  the  sons  bom 
before  the'  will  was  made,  that  intention  may  be  effectuated 
without  any  difficulty ;  and  with  respect  to  the  sons  born 
after  the  wiH  was  made,  as  the  rules  of  law  will  not  tolerate 
such  a  d^irise,  either  the  devise  to  them  must  be  held  void 
altogether,  or  they  must  be  held  to  take  an  estate  tail. 

Hie  case  was  argued  in  Easter  term  last.  The  fol- 
k>wing  certificate  has  since  been  sent. 

"  We  hu9e  heard  this  case  argued  by  counsel,  and  have 
considered  it,  and  are  of  opinion  that  the  complainant  is 
entitled  to  an  estate  tat>  in  the  land  in  Pembrokeshire^  by 
virtse  of'  the  said  wiU. 
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C.  Abbott. 
J.  Baylby. 

G.  S.  HOLROYD."  (a). 


(a]  iJtttkdale,  J.,  was  not  present  at  the  argument. 


Fbeb,  D.D.  v.  M.  Borgoyne,  Esquire. 

I'N-  this  ease,  in  which  the  plaintiff  declared  in  prohi- 
bition, to  restrain  the  ecclesiastical  Court  from  proceeding 
against  him  for  incontinence,  in  order  to  procure  his  sus- 
pension or  deprivation,  the  Court  in  Easter  term  last  {b), 
awarded  a  consultation  as  to  part  of  the  proceedings. 
Upon  the  judgment  of  this  Court,  the  plaintiff  sued  out  a 
tmt  of  error  into  the  Exchequer  Chamber,  and  obtained 

(6)  Ante,  179. 


Tuesday, 
tSthJune. 

The  statute 
27  Elii.  c.  8, 
which  allows 
a  writ  of  error 
into  the  Ex- 
chequer 
Chamber  upon 
judgments  m 
this  Court, 
does  not  extend 
to  suits  in  pro- 
hibition. 
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1826.  an  allowance  thereof,   which  was  served  upon  the  de^ 

Le  Hunte  Pendant's  attorney  on  the  9th  of  May,  the  judgment  of 

V*  this  Conrt  having  been  giving  on  the  5th  of  the  same 

"''""'-  moAth.    The  writ  of  consultation  was  isBUetl  and  pr^- 


sented  to  the  Arches  Court  on  the  10th  June,  On  8 
former  day  in  this  term,  the  platntiflf  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  the  writ  of 
consultation  should  not  be  quashed,  on  the  ground  that  it 
had  issued  after  the  allowance  of  the  writ  of  error;  and 
why,  in  the  meantime,  all  proceedings  should  not  be 
stayed. 


Campbell  now  shewed  cause,  and  contended^  that 
was  not  a  case  in  which  a  writ  of  error  lay  to  the  Ex- 
chequer Chamber,  for  the  statute  27  Eliz*  c.  8,  b«  2, 
allowed  of  a  writ  of  error  from  this  Court. into  the  Ex- 
chequer Chamber  only  in  actions  of  debt,  detinue,  covenant^ 
account,  action  upon  the  case,  ejectment,  or  trespass,  and 
did  not  extend  to  suits  in  prohibition.  * 

Denman,  contrsi,.  contended  tfiat  by  the  reasonable 
interpretation  of  that  statute,  suits  in  prohibition  ought  to 
be  included  within  its  beneficial  operation ;  but 

The  Court  was  clearly  of  opinion,  that  as  a  suit  in 
prohibition  was  not  enumerated  in  the  statute  27  Eliz. 
c.  8,  it  could  not  be  construed  to  extend  to  this  case^  and 
therefore  that  the  rule  must  be  discharged. 

Rule  discharged. 
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Tueiday, 
D1CKBN8  V.  WOOLCOT.  nth  June. 

UPON  the  taxation  of  an  attorney's  bill,  in  this  case,  ^f  *?  ***or- 
the  Master  disallowed  more  than  one-sixth  of  the  amount,  duced  on  ux- 
and  certified  that  the  client  was  entitled  to  the  costs  of  *5'^J?  ^X  *    . 

sixth  part  of 

the  taxation.     On  a  former  day,  Abraham  obtained  a  rule  the  amount 
nisi  to  have  the  Master's  taxation  reviewed,  on  affidavits  ^^U^  jj^  ^^ 
tending  to  shew  the  reasonableness  of  the  charges  which  pay  the  cosu 

1.   J  1.         ji*     11         ji  of  the  taxation 

had  been  disallowed.  to  his  client ; 

the  Court  hav- 
ing no  discre- 

Archbold  now  shewed  cause,  and  relied  upon  the  express  tion  in  the 
language  of  the  statute,  2  Geo.  2,  c.  23,  s.  23,  as  an  ™*'^- 
answer  to  the  present  application,  and  as  shewing  that 
the  client  was  entitled,  as  a  matter  of  course,  to  the  costs 
awarded  by  the  Master.  By  the  statute  the  Court  is  au- 
thorised to  award  the  costs  of  the  taxation  to  be  paid  by 
the  parties,  according  to  the  event  of  the  taxation  of  the 
bill,  that  is  to  say,  **  if  the  bill  taxed  be  less  by  a  sixth  part 
than  the  bill  delivered,  then  the  attorney  or  solicitor  is  to 
pay  the  costs  of  the  taxation ;  but  if  it  shall  not  be  less,  the 
Court,  in  their  discretion,  shall  charge  the  attorney  or  client 
in  regard  to  the  reasonableness  or  unreasonableness  of  such 
bill/'  From  the  language  of  the  statute,  it  was  clear  that 
the  Court  had  not  any  discretion  in  the  matter,  inasmuch 
as  in  this  instance,  the  bill  was  taxed  at  more  than  one- 
sixth  of  the  amount. 

Abraham,  contrll,  insisted  that  the  Court  might  exercise 
a  discretion  in  the  matter,  and  he  relied  upon  White  v. 
Milner  (a),  where  it  was  held  that  an  attorney  is  not  liable 
to  pay  the  costs  of  taxing  his  bill  where  the  deduction  of 
one-sixth  is  occasioned,  not  by  the  particular  items  being 
taxed,  but  by  a  whole  branch  of  it  being  disallowed. 

Abbott,  C.  J. — ^We  are  of  opinion,  that  the  whole 

(a)  2  H.  Bl.  357. 
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matter  having  been  left  to  the  determination  of  the  Master, 
and  he  having  reduced  the  bill  on  taxation  to  more  than 
one^ixth,  we  have  no  diacretion,  but  mutft  comply  with  the 
expresa  language  of  the  statute,  which  provides  that,  in 
such  case^  the  attorney  is  to  pay  the  costs  of  the  taxation. 


Rule  discharged. 


Wednesday^ 

June  lAth.  The  KiNG  V.  Tremaine  (a). 

At  Nisi        A.T  the  Cornish  summer  assizes,  1823,  the  defendapt  was 

Jud'ge  refused  '^^^'^^^^  ^^^  alleged  perjury,  and  the  grand  jury  having 

totry  an  in-  found  a  true  bill,  it  was  remoyed  by  certiorari,  into  this 

puijury,  on  Court.    The  record  was  taken  down  for  trial  at  tha  summer 

the  ground  of  i^ssizes,  1824,  when  the  learned  Judire  who  presided,  re- 

the  gross  im-  or 

perfection  of  fused  to  try  it,  the  indictment  being  manifestly  defective 
a' Vth^^? '  ^^  form,  but  the  learned  Judge  did  not  order  it  to  be  quash 
fendant  being-^d.  A  second  indictment  was  then  preferred  for  the  same 
fo^the'sarocT  identical  perjury,  and  being  found  a.  true  bill,  was  lemoved 
cause,  was  into  this  Court,  and  taken  down  for  trial  at  the  summer 
butob^ined'a  ^sizes,  1825.  At  those  assizes,  the  defendant  was  found 
new  trial  in  guilty ;  but  in  Hilary  term  last,  this  Court  awarded  a  new 
of  taking  trial  on  the  ground  of  a  mis-trial  (^)*    The  prosecutor  did 

record  aK^^n  °^*  think  proper  to  take  down  that  record  again,  but,  at 
the  prosecutor  the  last  spring  assizes,  chose  to  prefer  a  third  indictment 
UiTrdTndict-  ^o""  ^^^  aame  alleged  perjury.  On  a  former  day,  in  this 
ment,  and  re-  term,  R.  Bayly  obtained  a  rule  cailinfir  on  the  prosecutor 

moved  It  into  /  ,        ,  ,.  .t^     i  .        , 

this  Court :—  to  shew  cause  why  the  proceedmgs  on  the  last-mentioned 

^efendMt  waa  i'^dictment  should  not  be  stayed,  until  the  costs  of  the  two 

not  entitled  to  preceding  indictments  were  paid ;  the  affidavit,  in  support 

ceedi^  sta^-  ^^  ^^^  uaotion,  detailiag  the  facts  above-mentioned. 

ed,  until  the 

costs  of  the  Langslow  now  shewed  cause,  and  contended  that  the 

ceSfnMwere  Court  had  no  jurisdiction  to  grant  the  co^ts  of  thefonmer 

paid  by  the  ^^^  Vide,  ante,  toI.  v.  4t  3. 


prosecutor. 


(b)  See  the  case  reported,  ante,  toI.  vii.  684. 
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indictments.    This  was  an  application  of  the  first  impres-        i836. 

sion ;  and  when  a  similar  motion  was  made,  on  a  former     J^'T^ 
'  '  The  Kino 

occasion^  in  the  same  case,  the  Court  refused  to  interfere.  v. 

T>e  d«ifendant  could  not  complain  of  any  hardship,  ioas-  '^^^^^^^' 
much,as.he  had  been  convicted  upon  the  only  indictment 
which  had  been  brought  to  trial,  and  it  was  at  his  own 
insttfice  that  a  new  trial  had  been  granted.  The  prose* 
cutor  was  at  liberty  to  abandon  the  second  indictment,  and 
prefer  another  for  the  same  tause;  and,  therefore,  the 
defendant  was  not  in  a  situation  to  entitle  himself  to  costs. 

R.  Bayly,  control.  It  is  quite  clear  that,  by  removing  the 
proceedings  into  this  Court  by  certiorari,  this  Court  has 
jurisdiction  over  the  costs;  and,  certainly,  this  is  a  case  of 
so  much  hardship  and  oppression,  that  the  Court  will 
exercise  its  authority  in  compelling  the  prosecutor  to  pay 
the  costs  of  tihe  formef  proceedings  before  he  is  allowed  to 
go  on  with  the  fresh  indictment.  There  are  three  several 
indictteenis  preferred  for  the  same  supposed  perjury,  which 
is,  of  itself,  &  sufficient  ground  for  coming  to  the  Court  for 
costs.  The  third  indictment,  though  for  the  same  alleged 
petjury;  hab  undergone  some'formal  alterations.  The  prose- 
cutor, therefore,  as  a  matter  of  course,  ought,  on  that  ground 
alone,  t6  pay  costs  upon  the  same  principle  that  a  party  is 
only  allowed  to  amend  his  pleadings  on  payment  of  costs. 

AsBotT,  C.  J. — If  it  had  appeared  that  the  prosecutor 
had  acted  oppressively  towards  the  defendant  in  preferring 
the  third  indictment,  we  should,  probably,  have  interfered; 
but  the  defendant  having  applied  for  a  new  trial  after  a 
convieiion,  he  has  subjected  the  prosecutor  to  additional 
expense.  With  respect  to  the  defendant's  own  expenses, 
it  can  make  no  difference  to  him  whether  he  is  tried  i^ain 
upon  the  old  or  upon  the  new  indictment. 

The  other  Judges  concurred. 

Rule  refused. 
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Jm^A4^    .  Dob  t.  Roe.  , 

Acknowledge   VV  HITEHEAD  moved  for  jadgmMt  in  this  case,  agamst 
ment  by  the     ^^^  casual  ejector,  upon  an  affidaTtt  statinr  tlMt  the  aer- 

tenant  m  po»-  ^  r  o 

session  that  he  vico  of  the  decUiratidii  in  ejecment  wa6  by  leathig  it  at 

d^l^Uoi^in  ^^  ^^^®  ^^  ^®  tenant  in  poasesaiDn,  on  the  20th  of  May, 
ejectment  on  a  tnd  that  the  tenant,  the  day  after  the  essoign-day  of  this 
be^Uie  tenn,  ackneiwledged  that  he  had  reedved  the  deolara* 
esroign-day  tiOD  ott  Skmdoy  the  21st  of  May,  the  day  precedfaig  the 
the  declani!!     essoign-day. 

tion  hating 

been,  in  fact,  -^  r«i  .       . 

served  on  the  ABBOfT,  C.  J. — ^Thi8  Will  not  do.  It  is  dear  that  the 
orSTpreced-  ^^^  ^f  the  declaration  in  ejectment  upon  the  tenant  in 
ing  Satorday,  possession  on  a  Sunday,  could  not  be  deemed  good  service ; 
cient  to  entitle  ^^  ^  there  is  here  no  proof  that  the  declaration  came  to 
thelMorof     the  hands  of  the  tenant  before  Sunday,  the  21st  of  May, 

thepUuntiffto  ^  .     .  -^  .  7» 

judsment  the  lessor  of  the  plaintiff  cannot  be  entitled  to  judgment, 
against  the       ifj^^  acknowledgment  of  the  defendant,  that  he  received 

casi^ai  Ctjector* 

the  declaration  on  the  Sunday,  is  not  sufficient. 

The  other  Judges  concurred. 

Rule  refused. 


Wtdnttdav, 

JtMeiAth.  JoNBS  V.  GiBSON  and  another. 

Judgment,    I^HITTY^  on  a  former  day,  moved,  on  the  part  of  tne 
^™?*1.-^*  defendant  5mtM,  for  a  rule  nisi  for  judgment,  as  incase 

nonsuit,  may  j      o  ^ 

be  obtained  in  of  a  nonsuit.     On  a  subsequent  day,  cause  was  shewn 

of  ^veral^"^  against  the  rule  by  Archbold,  on  an  affidavit  which  stated, 

joint  defend^  that  the  defendants  had  severally  pleaded  the  general  issue 

plaintiff  by  separate  attornies,  and  issue  was  joined  in  Michaelmas 

**^*Md  T  *®"'*  ^^*'  ^^^  notice  of  trial  given  for  the  sittings  after 

trial  pursuant  Hilary  term.    He  therefore  contended,  that  this  being 

to  notice. 
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an  application  by  one  of  two  joint  defendantSy  without  the 
apparent  coDcnrrenoe  of  the  other,  it  could  not  be  granted. 

The  case  was  referred  to  the  Master,  to  report  npoo 
the  pradm ;  and  now  on  this  dtsy  he  made  thefoHowlag 
report  iipoci  the  rale : — 

By  slalnte  14  Geo.  2,  e.  17,  wbieh  authorises  the  applt^ 
oalbn  to  the  Conrt  for  jadgment  as  in  ease  of  a  nonsuit,  it 
18  profvided,  that  all  jndgments  givesk  by  virtoe  of  that  act, 
shall  be  of  tbslike  force  and  efiect  as  judgments  upon 
nonsuit,  and>of  no  other  foree  or  effect.  In  the  absence 
of  any  authority  upon  this  point,  I  apprehend,  if  this  case 
had  gone  down  to  trial,  and  either  of  the  defendants  had 
appeared  by  his  counsel,  the  plaintiff  might  have  been 
catted  and  nonsuited.  I  am  thetefore  ^  opinion,  that  the 
defiMMknt  Smiih  is  entitled  t*  have  die  mle  made  abscdute 
fyr  judgasebt  as  in  case  of  a  nonsuit,  and  which  wiH 
authorise  a  general  judgment  of  nonsuit  to  be  entered 
against  the  |daintiff« 

With  dns  vpmioB  the  Geurt  agreed,  and  the  rule  was 
made  absdale* 
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Wednudtnff 
June  Uth. 

The  children 
ofaiiilinericaii 


John  Dob  on  the  demise  of  Samcbl  Ovbring  Auch- 
MUTT,  Richard  TyldBn  Auchmvtt,  and  Hbnry 
John  Avchmuty  v.  Juliana  Mulcaster,  widow, 
and  RfCHARp  Tylden,  and  Jane  his  wife. 

JLHIS  was  an  ejectment  on  the  joint  and  several  demises 
of  the  above-named  lessors  of  the  plaintiff,  for  the  recovery  {JJ^^j^rwho 
of  certain  messuages,  buildings,  lands,  and  premises,  in  continued 
the  parish  of  Ospringe,  in  the  county  of  Kent,    The  de-  ^^  |^g 
fendants  pleaded    the  general  issue,  not  guilty,  and  the  crown  ^ 

issues  were  tried  at  the  last  summer  assizes  for  the  county  after  the 

colonies  were 
ippvated  frosA  the  mother  country,  and  seitied  ia  AmerkOf  art  entitled  to  take  lands 
by  descent  in  England,  within  the  operation  of  the  statute  4  G.  2,  c.  21,  as  natural  bom 
subjects  of  the  crown  of  Greai  BrU€iin.  ' 


AUCBMUTY 
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ie2e.       of  KttU,  before  fiea^»  C.  J<,  whea  a  verdict  was  foimdifo 
the  plaintiff,  subject  to  the  0|HDioii  of  this  Gonrtonthe 
V.  following  case^  i  - 

MuLCASTBR.  j]^^  premises  in  question  are  of  gavelkind  tenoie.  Ther 
late  Sir  Samuel  Auchmutyf  deceased,  in  Anguaty  1823^ 
died  seised  thereof,  unmanried  and  without  issuer  *  and  tn<- 
testate  as  to  that  property.  He  wf^  the  youngest  ^mm^mi 
Samuel  Aucbmuiy,  D.D.,  who  was  the  son  dF  a  BritUh 
bom  father  and  mother,  aod  was  born  in  MmsacAumite,  in 
N^th  Americaf  then  a  colony  of  Gfeat  Britain  ;  wAs  ree* 
tor  of  Trinity  church,  in  the  city  of  New  York,  in  the 
Stateiof  New  York,  in  North  America,  at  that  time  also  a 
folony  of  Great  Britain ;  and  died  these  prior  to  thefeeog- 
nition.of  the  independence  of  the  United  Stales  of  iAsw 
ma  by  Great  Britain,  and  at  the:  time  of  his  death  was  a 
^Qm^iiA,  su)^ect.  ,The  said  Sammh  the  father*  leftissne 
him  surviving  by  bia  wife  (an  Emg^h  bom  subject),  three 
sons,  namely,£oter/  I^icliolle,  who  was  the«eUest»  Bkhard^ 
and  tb(e  Mid  Sir  Samuel  (who  so  died-  seised  of  ithe  pi^miBes 
i^  question) ;  and  three  daughters,  namely,  (he  abtar»- 
named  defendant  Juliana^  now  the  uridov  of  JRre^kriak 
Mulcaster,  the  above-named  defendant  Jane,  now  the  wife 
of  the  said  Richard  Tylden,  and  I$abella^-r^A\kfthitiiiBBme 
were  bom  in  the  province  of  New  York^  before  the  deohra- 
tipn  by  the  American  states,  of  theit  independenoe«i  and 
before  the  recognition  .thereof* .  The  said  *R*cAard  and 
liobella  died  before  the  said  Sir  Samiuek  without  leaving 
issue.  The  said^Jio^^  NichoUr  Aufihmuty  resided  in  the 
province  of  New  York  during  the  revolutionary  war,  within 
the  British  lines,  and  at  that  time  served  as  an  officer  in, 
and  afterwards  for  some  time  commanded  a  vcdunteer  com* 
pany  of  militia,  called  the  Governor's  War,  in  aid  of  the 
roya\  cause  in  the  said  war,  and  bore  arms  against  the  said 
United  States  until  the  peace  hereinafter  m^itioned. 

The  said  Robert  Nicholls  Auchmuty -heing  an  ulmsrid^n 
loyalist,  still  adhering  to  his  then  Mt^esty,  as  his  subject, 
eml^ked  with  the  British  tn^ops  when .  they  evaouaSed 
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NiW'Y&fkjiparmBcat  to  the  treaty  of  peace  between  Great        i^^^- 
Biriimn  and  the  United  States  of  America,  conchided  in    adchmutt 
September,  A.D.  1783,  and  arrired  with  the  said  British  ^^ 

tmeps  in  Bnghmd;  and  he  continued  to  reside  in  England 
for  about  two  jFeara  after  his  arrival  therein  aforesaid. 
That  whilst  he  so  resided  in  England,  he  was  duly  ap- 
peinled  by  the  British  goremment  secretary  to  a  Board  of 
CommisBioiiers,  in  puvsnance  of  the  said  treaty  of  peace, 
made  in  Septeinber,  1763,  which  Board  sat  in  the  city  of 
New  Yttrk.  And  that  he  went  from  England  to  the  city 
of  New  York  in  the  year  1786,  nndeit  and  by  virtue  of  the 
said  appointment.  That  after  the  determination  of  his 
said  employment  nnder  the  British  government,  he  settled 
in- the  United  Stat^  of  America,  married  a  British  born 
sdbject^  and  had  children ;  and  that  he  continued  to  reside 
ihere  until  the  time  of  his  death,  which  took  place  in  the 
year  lfrl3.  That  at  the  time  of  his  death  the  said  Robert 
NiikoUs  Amchmuty  left  issue  male  four  sons :  viz.,  the  above- 
namedifesttors  of  the  plaintiff,  Samuel  Offering  Auekmuty, 
Robert  Muktuter  Auehmutyt  the  said  Richard  Tylden 
Auchmuty,  and  the  said  Henry  John  Authmuty,  all  of 
whom  were  bom  in  the  United  States  i^  America,  snbse- 
qoentto  the  recognition  by  Great  Britain  of  the  indepen- 
dence of  that  country,  and  after  the  said  Robert  Nicholls 
Auchmuty  went*  to  the  said  city  of  New  York,  under  the 
said  appbintment  as  aforesaid.  -That  the  said'fonr  sons  of 
the  eaid  RobeH  Nkholh  Auchmuty,  all  survived  the  said 
Sir  Samuel  Auchmuty,  who  so  died  seised  of  the  premises 
in  question.  That  die  said  Robert  Mukaster  Auchmuty 
died  about  the  month  of  November,  1822,  at  Madras, 
without  leaving  any  widow  or  issue,  and  without  making 
any  will  to  pass  real  estates.  That  the  said  Samud  Cher-- 
ing  Auchmuty,  Richard  Tyldeti  Auchmuty,  and  Henry 
John  Amehmuty,  are  the  lessors  of  the  plaintiff  in  this 
aotion^  dnd  are  the  next  heirs  in  gavelkind  of  the  said  Sir 
Samuel  Auchmuty,  who  died  so  seised,  if  they  can  by  law 
inherit  the  said  premises  from  the  said  Sir  'Samuel  Auch-^ 


596  CASES   IN    THE    KINO's    BENCH, 

1826.        muijf.    That  the  defendants,  Jtifi«jia  Mukasier,  and  Jane, 
'-^-^^       the  wife  of  the  aaid  JKicAord  Twldeu,  are  the  tivH>  oaly  sar- 

AtJCDMUTT  "^  t  »     1 

V.         ▼]  ving  sktais  of  the  said  Sir  Samuel  Aackmuiy  of  the  wbok 
MuLCASTBB.   u^^  0^i^  ^^^  aster  iM&e/Ai  having  died  before  him); 

and  took  possession  of  the  said  premises  aabseqaent  to  the 
day  of  the  demise  laid  in  the  deolarsiion,  a«d>  evicted  the 
lessors  of  the  phdntiff.  That  they  the  defiandantsy  JuHamM 
MuirMster,  and  Jam,  the  wife  of  the  said  Hiekard  TyUen^ 
quitted  Ameriea^on  its  aeparaiion  ftom  the  mother  country, 
came  to  Engbnd,  married  Briiitk  8ab}ectS9  and  haM 
remained  there  to  the  present  time*  The  easd  ^eolony 
of  New  Tbri!:,  with  other  eokmies  in  North  Awteriem,  sepa« 
rated  themsdves  from  the  govenunent  and  ciown  of 
Great  Britain^  and  united  themsdves  together  on  the  4tk 
day  of  Jufyf  1776^  and  dedared  themselves  free  and  inde- 
pendent states  by  the  name  and  style  of  '*  the  United 
States  of  America^'  On  the  Sid  day  of  September.  178% 
his  late  Majesty  acknowledged  the  United  States  of  ^aie- 
riea  to  be  free  and  independent  states ;  and  on  tlia  said 
Srd  day  of  Sq^tenUfer,  a  definite  treaty  of  peace  was 
signed  between  his  said  Mi^esty  and  the  United  States  of 
America,  whieh  treaty  is  as  follows  :•-- 

Article  Ist. — ^His  Britannic  Majesty  acknowledgea  tho 
said  United  States,  viz. : — New  Hatnpskiref  Maeeatkutette* 
Bay,  Rhode  Island,  Providence  Plantatiome,  Connetiieut^ 
New  York,  New  Jersey,  Pensylvania,  Delawisre,  Marykmdp 
Virginia,  North  Carolina,  South  Carolina,  and  QeorgsOf 
to  be  free,  sovereign,  and  independent  states ;  that  he 
treats  with  them  as  such,  and  for  himself,  hiS'  heurs,  and 
suocessore,  relinquishes  all  claim  to  the  government  and 
territorial  rights  of  the  same  and  every  part  thereof. 

Article  3d. — It  is  agreed  that  the  people  of  the  United 
States,  shall  continue  to  enjoy  unmolestedi  the  right  to 
tdke  fish  of  every  kind  on  the  grand  bank,  and  on  all 
olher  banks  of  Newfoundland^  also  in  the  gulf  of  St. 
Lawrence,  and  all  other  places  in  the  sea,  where  the 
inhabitants  of  both  countries  used  at  any  time  heretofore 
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to  fi^ ;  and  also  that  the  inhabitants  of  the  Umted  States       lesa. 

shall  htLte  liberty  to  take  fish  of  every  kind  on  snch  part 

of  the  coast  of  liewfaundlmnd  as  British  fishennen  shall  v. 

nse  (but  not  dry  or  core  the  same  on  that  island)^  and    ^^l<:^"^>- 

also  on  the  ooasts,  bays^  and  creeks  of  all  oth«r  of  his 

Britoimic  Majesty's  dominions  in  America,  and  that  the 

American  fishermen  shall  have  liberty  to  dry  and  cure  fish 

on  any  part  of  the  unsettled  bays,  harbours,  and  creeks  of 

Nona  Scotia^  Magdalen  Islands,  and  hahradior,  so  long  as 

the  same  shall  remain  unsettled ;  but  so  soon  as  the  same 

or  either  of  them  shall  be  settled,  it  shall  not  be  lawful  for 

the  said  fishermen  to  dry  or  cure  fish  at  such  settlement 

without  a  prerions  agnsement  for  that  purpose  with  the 

iahalntants^  proprietors,  or  possessors,  of  the  ground. 

Article  4lh. — It  is  agreed  that  the  creditors  on  either 
side  shall  meet  with  no  lawfiil  impediment  to  the  recotery 
of  the  foil  valoe,  in  sterling  money,  of  all  bonft  fide 
debts  berstoibie  contracted. 

Article  6th.-^It  is  agreed  that  Congress  shall  earnestly 
recommend  it  to  the  legislatures  of  the  respective  states,  to 
piovide  foe  the  restitution  of  all  estates,  rights,  and  pro- 
perties, which  have  been  confiscated,  belonging  to  real 
Bftkidi  snbjects;  and  also  of  the  estates,  rights,  and 
properties  of  persons  resident  in  districts  in  the  posses* 
sion  of  his  Majesty's  arms,  and  who  have  not  borne  arms 
against  the  said  United  States,  and  that  persons  of  any 
otherdeseription  shall  have  free  liberty  to  go  to  any  part  or 
parts  of  the  thirteen  United  States,  and  therein  to  remain 
twelve  months  unmolested  in  their  endeavours  to  obtain 
the  restitution  of  such  of  their  estates,  rights,  and  pro- 
perties, as  may  have  been  confiscated ;  and  that  Congress 
shall  also  earnestly  recommend  to  the  several  estates 
a  reconsideration  and  revision  of  all  acts  or  laws  regarding 
the  premises,  so  as  to  render  the  said  laws  or  acts  perfectly 
consistent,  not  only  with  justice  and  equity,  but  with  that 
spirit  of  conciliation  which,  on  the  return  of  the  blessings 
of  peace,  should  universally  prevail ;  and  that  Congiess 
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1^30.        diall  earneBtlj recommend  to  the  aev^enl  ttetM^tliii the 
Awmmwt    o*^)BiioSy  lightB,  uid  properties  of  such  lasl-mentioiiill  ftth&tk 
V  shftll  he  restored  to  them,  they  rending  to  any  p«fd 

son  who-  may  he  now  in  possesaiM  the  boMl  Me  )pfiecr 
(where  any  has  been  given)i  which  sach  peraods  may  ha¥i^ 
paid  on  purchasing  any  of  the  lands,  rights,  and  pro- 
pertics^  since  the  confiscation  ;  and  it  is  agtetd  that  'all 
persons^  who  have  any  interest  in  confiscaAad'  laAds,  eitter 
by  debts,  marriage  settlements,  or  otherwise,  shallwieet  with 
no  lawful  impediment  to  the  proseoutiott  of  their j  ust  rights; 
Artiole  6th. — ^That  there  shall  be  no  future  coofiseationa 
made,  or  any  prosecutions  commenced  against  any  person 
or  persons,  for  or  by  reason  of  the  part  which  bt  or>th^  nay 
have  taken  in  the  present  war ;  and  that  no  person  ahsfU  on 
that  account  suffiur  any  future  loss  or  damage  either  in  his 
perseni  liberty^  or  property ;  and  that  those  who*  miay 'be^  in 
ooofiaement  on  such  charges,  at  the  time  of  the  rotiflcfr^ 
tioB  of  the  said  treaty  in  America,  shall  be^fmmsdlaitoly 
set  at  libetty,  and  the  prosecutions  so  eooMttenced  be  dis« 
continued^ 

Article  Tth^-^There  shall  be  a  firm  and  perpetoal  pelioe 
wkh  his-  Briianmc  Majesty  and    the  skid  elaMs,  and 
between  the  subjects  of  the  one,  and  die  citiiens  of  the 
other,  wherefore  all  hostilities  both  by  land  and-  ste  'shall 
from  henceforth  cease;  prisoners  on  both  sides  shall  be 
set  at  liberty ;  and  his  Briiamic  Majesty  shaU,  iMlf>>alk 
convenient  speed,  and  without  qausidg  ttny«d«stt«ebaferi«irl 
carrying  away  negroes^  or  other  propeity  of  <hie  'AhiSrkaH^ 
independents,  withdraw dl his  armies,  garrisons, andfleMA ^ 
from  the  United  Staiet,  and  from  every  port,  pboe,  afld^ 
harbour  within  the  same,  leaving  in  ail  fortifications'  Ihe 
Ainerican  artillery  that  may  be  therein,  and  shall  also 
order  and  cause  all  archives,  records,  deeds,*  and  papeitf, 
bekmging  to  the  said  states  or  their  citizens,  which,  in  di^^ 
course  of  ^be  war  may  have  fellen  into  the  'hailds  ef^  his 
ofie«B,  to  be  forthwith  restored  and  delivered  to  Ibe 
proper  states  or  persons  to  whom  they  belong. 


TRINiTY    T£RM»    SEVENTH    GEO,   IV.  609 

TVquMlioB  £wp  th»  opmioo  of  the  Cmrl/49^'  wfaetlw        ^8^- 


tiMtjMfOii.  of -Ih*  fltintiff,  or  any  or.eitlMr  df  t]iem*^ai9    A^cswuTf 
o^titf eA  (to 'leotirer  die  «aid  prenuses  io  qii««jktoft  ?    If  Ihe    »     ^* 
CoMt  •haU»b0  4f  o|moMMi  that  thoy  are»  then  ^o  vefdiclsis 
imrtMimf  Jf  Mt>i  tkcA-a  notwuit  is  to  be  emered. 

.  •  GU%fc  fof  tfaQ^leaaofaof  tbe  plaintiflp.    The  queatieii  k« 
whfitiieT'die  Ipeiew  of  the  plaintiff,  being  bora  after  the 
eoknofwlejginent   of •  tihe    indepe&denoe  of   the  United 
Sttatae  of  Amcriia  under  the  circumatanocB  qumtioDed  'm 
tbe^aaee^'Bjse  entitled  to  inherit  land  in  EnglaneL  ill  is 
fimbmittedjthatf  di^  have  heritable  blood  imtfaeni,  andby 
i^NToe  /»frtheetatQtei4  6w.  2,  e.  21,  affeentitlsd  to  eeeorer 
ift.  thific.e||eoloi^nt»  as  being  persons  ^oas  father  vas  a 
netenl  bom  snbjeel  of  the  ciawn  of  Gre^i  BgitaatAtihB 
ikM(Oi  thfir  birUti . '  If  JL  Ni  Aucknmtyf.  their  tfisther^  ia  to 
be  DoneidaredKas.  anntural  bom  eubjeet  at  theittknenf. 
tiMK:bistb|iitben  tbcve  ienadoubt  of  their  right  to  reeosrer 
by  vislue  «^>tiMi  tabovoimentioned;  statale.  .  TUe'Caie  ia 
perfectly  distinguishable  from   Doe  v.  Acklara  (a)^   <  Ir 
^i^^^%w^\  i^4i|aa  JbieM^  .thai  Thomas  Ludlom^  th^  ftther 
ofiUie  ataieianfcj  iiad.oeas6d  4o  bo  a  siibjeeli  of  ^tkte  otomn  «£ 
Qt$atBritWit  ^aad'  bad  beeome  analieftithereBnto  befonr 
d^etbil^afnliiindfivghteK^.lVIm.  Thamd%y  the  lessor  oft  the 
[toiiltiff^  fSereMn  Ji«  N,  AnfiA^Ttti^tteTerceaaedito  be 
a  «MMi1  bom-  subj^t  of  Jlhe  ceown  of  Gr€«if  Bniaiu.- 
llfcrMgfcMt^tbO/.ivhi^le  of  the  revoIuftioDary  wan*  he.oonr 
tiiuiedAr.las  ^ttbt^lumm^t  <tp  the  Britiih*  govemment,  and 
bjB|^.rariM.in.>ihe  foyal  eause,  until  tbe  peace  betsietni 
4fli«n(^. -tl^d:  tbe  AiQiher*«ountry  was  conoluded..   Afiler 
thffl  tifoe* .  he ' was  esapleyed.by  tbe  Brituh  gov^rmncnt  in- 
aa.'^fflciaL  situation ;  and  after  the  detenninatioo  of  )m 
emidpyment  under  the  erown^  he  settled  in  the  United 
Stele9' of  •  itta^rjcey  and  married  a  £rt/ wA  <  bom  aalyeot ^ 
by.fv^llQni  be  ^had  the.  lessoi9  of  tiie  plaintiff^ .  who  were 
beni  after  tbe  declarati(in  of  indepaadeace.     It  auiet. 

(a>Aate^T«l.i».,.804.    aB.fcC.779. 
▼OL.    VIII.  2  R 
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1826.        be  made  out  on  the  other  side,  that  the  father  of  the 

AucuMUTT     lessors  of  the  plaintiff  had  ceased  to  be  a  natural  bora 

^'  subject  at  the  time  of  their  birth,  before  their  title  can  be 

XnULCASTER* 

barred  on  the  ground  of  alienage.  Now  when,  did  he 
cease  to  be  a  British  subject  ?  It  is  clear  that  to  the 
very  last  he  adhered  to  the  royal  cause,  and  did  not  settle 
in  America  until  after  the  declaration  of  independence, 
and  until  after  his  employment  under  the  crown  had  termit 
nated.  So  that,  in  fact,  he  never  ceased  to  be  a  British 
subject,  and  consequently,  his  children  have  not  lost  their 
heritable  blood.  It  cannot  be  denied,  that  if  the  children 
were  born  before  the  American  war  broke  out,  and  whilst 
the  two  countries  were  at  amity,  they  would  be  entitled  to 
inherit  from  their  father ;  surely,  then,  the  circumstancea 
of  their  being  born  after  the  war,  will  not  work  a  for- 
feiture of  those  rights  which  they  would  previously  have 
had,  as  being  the  children  of  natural  bom  British  subjects. 
At  the  time  of  their  birth,  the  lessors  of  the  plaintiff  were 
the  children  of  a  person  who  still  preserved  the  character 
of  a  natural  bom  subject  of  Gr^t  Britain ;  and  therefore, 
by  operation  of  the  statute  4  Geo,  2,  c.  21,  are  entitled  to 
maintain  this  ejectment.  That  statute  was  passed  to 
explain  the  3d  section  of  7  Anne,  c.  6,  for  naturalizing 
«  foreign   Protestants;    and,  after    reciting  that  section, 

whereby  it  was  enacted,  that  the  children  of  all  natural 
bom  subjects,  bom  out  of  xthe  liegance  of  her  majesty, 
should  be  deemed,  adjudged,  and  taken* to  be  natural 

born  subjects  of  this  kingdom,  to  all  intents,  construe- 

» 

tions,  and  purposes  whatsoever,  it  proceeded  to  enact, 
''  that  all  children  born  out  of  the  liegance  of  the  crown 
of  England  or  of  Great  Britain,  or  which  shall. hereafter 
be  bom  out  of  such  liegance,  whose  fathers  were  or  shall 
be  natural  bom  subjects  of  the  crown  of  England  or  Great 
Britain,  at  the  time  of  the  birth  of  such  children^  re- 
spectively, shall  and  may,  by  virtue  of  the  said  recited 
clause  in  the  said  act  of  the  7  Anne,  and  of  this  present 
act,  be  adjudged  and  taken  to  be,  and  all  such  children 
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are  hereby  declared  to  be,  natural  born  subjecjls  of  the         1826.  ' 
crown  of  Great  Britain,  to  all  intents,  constructions,  and 
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purposes  whatsoever."     Indeed,  the  doctrine  of  the  com-  v. 

mon  law  is  very  similar  to  that  which  is  thus  enacted  by 
the  legislature,  for  in  Bacon  v.  Bacon  (a),  it  was  held,  that 
the  daughter  of  a  British  merchant,  who  went  abroad  and 
settled  in  the  Prussian  dominions,  and  there  married  the 
daughter  of  an  Englishman,  by  whom  he  had  the  plaintiff, 
was  born  a  denizen,  and  was  heir  to  her  father,  so  as  to 
take  land  by  descent  in  this  country.  Some  stress  will  be 
laid  by  the  other  side,  upon  the  statement  in  the  case,  that 
after  the  determination  of  R.  N.  Auchmuty^s  employment 
under  the  British  government,  he  settled  in  the  United 
States  of  America,  Now  ther^  is  no  magic  in  the  word 
settled.  It  does  not  import  any  renunciation  of  the  character 
of  a  British  bom  subject,  nor  does  it  deprive  the  party 
settling  of  any  incident  belonging  to  his  original  status. 
As  well  might  it  be  said,  that  an  Englishman,  by  going 
over  to  France,  taking  a  house,  purchasing  an  estate,  mar- 
rying and  settling  there,  would  thereby  lose  his  character 
of  a  British  bom  subject,  and  prevent  his  communicating 
heritable  blood  to  his  children  bom  in  France.  This  would 
be  a  monstrous  proposition,  and  would  be  in  direct  viola- 
tion, not  only  of  the  statute  4  Geo,  2,  c.  21,  but  of  the 
common  law  (b).  The  father  of  the  lessors  of  the  plaintiff 
never  lost  his  character  of  a  British  bom  subject ;  to  the 
last  he  retained  his  original  condition,  by  adhering  to  the 
crown  of  Great  Britain,  and  therefoi'e  his  children  come 
within  the  express  terms  of  the  statute. 

Abraham,  contril.  The  lessors  of  the  plaintiff  having 
been  bora  in  America,  after  the  British  colonies  in  that 
country  had  thrown  off  their  allegiance,  and  after  the  king 
of  this  country  had  recognised  them  as  a  free,  sovereign, 
and  independent  nation,  are  to  be  qpnsidered  as  aliens, 

(a)Cro.Cftr.  601. 
(b)  See  the  JudsfmenU  of  Sir  W.  Scott,  in  3  Rob.  41.    5  lb.  90. 
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and  therefore^  cannot  inherit  land  in  England.  The  ques* 
tion  submitted  to  the  determination  of  the  Court  may  be 
considered  in  two  points  of  view :  first*  as  respects  the 
condition  of  these  children  by  the  common  law ;  and* 
second,  the  effect  which  the  statute  law  has  upon  their 
heritable  qualities.  First,  it  is  clea  prim&  facie,  that  by 
the  common  law,  as  laid  down  in  Ca/vt/i's  case  (a),  these 
children  are  aliens,  for  it  will  not  be  disputed  that  at  the 
time  they  were  born,  America  was  a  free,  sovereign,  and 
independent  state,  and  that  the  inhabitants  thereof  did  not 
owe  any  allegiance  to  the  King  of  Great  Britain ;  and 
therefore,  being  born  out  of  the  liegance  of  the  king,  they 
are  aliens,  and  cannot  inherit  land  in  this  country.  Co. 
Lit.  129  (a).  Com.  Dig.  tit.  Alien,  Second,  the  statute 
law,  it  is  submitted,  does  not  help  the  argument  on  the 
other  side,  for  at  the  time  the  lessors  of  the  plaintiff  were 
bom,  their  father  had  lost  his  character  of  a  natural  bom 
British  subject.  After  the  declaration  of  American  inde- 
pendence, he  became  a  settled  inhabitant  of  the  United 
States:  he  is  found  adhering  to  the  American  government, 
and  is,  to  all  intents  and  purposes,  to  be  considered  as  a 
citizen  of  the  United  States.  lAbboit,  C.  J.  That  is 
not  found  in  the  case. — Bay  ley  ^  J.  It  does  not  follow  that 
because  he  settled  in  America,  after  the  British  colonies  in 
that  country  were  declared  independent,  he  became  a 
citizen  of  the  United  States.  He  might  still  retain  his  na- 
tional character,  of  a  British  subject,  in  contradistinction 
to  that  of  an  American  citizen].  At  the  time  of  the  birth  pf 
these  children  he  was  settled  in  America,  he  had  renounced 
his  previous  national  character,  and  died  as  a  settled  inha- 
bitant of  that  country.  [Abbott,  C.  J.  We  can  give  no 
such  force  to  the  word  settled  as  you  contend  for. — Bayley, 
J.  If  a  British  subject  should  go  and  settle  in  America, 
bis  national  character  must  be  determined  by  the  same  rule 
as  if  he  were  to  settle  in  any  other  country ;  therefore,  his 
settling  in  America  would  produce  no  more  operation  upon 

(a)  7  Rep.  36. 
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his  national  character,  than  if  he  went  to  settle  in  Germany, 
or  liahf].    Still,  however,  it  is  submitted  that  his  children     Kvcnwtt 
being  bom  out  of  the  liegance  of  the  king  of  this  country,  «- 

would  cease  to  be  natural  born  subjects,  and  would 
have  an  the  consequences  of  alienage  attaching  to  them. 
[Bayley,  3.  Suppose,  at  the  peace  of  1815,  a  British  bom 
subject  went  to  settle  in  France,  and  had  children  bom 
there,  can  it  be  denied  that  those  children  would  be  natural 
bom  subjects  of  the  crown  of  Great  Britain,  within  the 
meaning  of  the  4  Geo.  2,  c.  21  ?]  It  being  found  in  the  lan- 
guage of  this  case,  that  the  father  of  the  lessors  of  the 
plaintiff  went  to  America  and  settled  there,  and  continued 
there  until  the  time  of  his  death,  his  character  of  British 
subject  was  gone  by  the  declaration  of  American  inde- 
pendence, and  ipso  facto  he  became  an  alien.  There  was 
no  animus  revertendi ;  he  became,  to  all  intents  and  pur- 
poses, a  citizen  of  the  United  States.  [Abbott,  C.  J, 
Suppose  the  father  of  the  lessor  of  the  plaintiff  had 
himself  been  seised  of  an  estate  in  England,  could  the 
Crown  have  taken  it  from  htm  on  the  ground  of  his  being 
settled  in  America^],  That  question  does  not  properly 
arise  in  this  case.  It  is  sufficient,  here,  to  say,  that  the 
lessors  of  the  plaintiff  being  born  out  of  the  liegance 
of  the  king,  they  have  no  heritable  blood  through  their 
father;  who,  at  the  time  of  their  birth,  was  a  settled 
inhabitant  and  subject  of  the  United  States,  [Abbott, 
C.  J.  Settled  is  a  very  ambiguous  phrase].  According 
to  the  definition  of  lexicographers,  it  means,  to  fix  in  any 
place ;  to  establish ;  to  fix  unalienably,  by  legal  sanc- 
tion ;  to  fix  inseparably ;  to  take  any  lasting  s^ate.  The 
father  having  settled  in  America,  after  the  acknow- 
ledgment of  its  independence,  and  the  children  being  born 
afterwards  in  that  country,  it  is  contended  the  lessors  of  the 
plaintiff  are  aliens,  and  cannot  inherit  land  in  England. 
[Abbott,  C.  J.  It  appears  to  me  that  the  case  is  within 
the  very  words  of  the  act  4  Geo.  2,  c.  21. — Batflej/,  J.  By 
the  treaty,  the  king  acknowledges  all  the  United  States 
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1826.        to  be  free,  sovereign,  and  independent  states.     Who  are 

AvcHuuTY     ii^&de  independent  ? — ^The  states.     Does  not  that  mean  the 

V.  persons  who  at  that  time  composed  the  iimerjcon  states? 

They  are  divested  of  their  allegiance  to  the  crown  of  diis 

kingdom,  and  are  put  into  the  condition  of  anew  allegwnce 

to  another  government;  but  does  that  enable  a  British 

subject,  at    any  future  period,  to  divest  himself  of  his 

allegiance  to  the  crown  of  this  country  ?     The  case  of 

Doe  V.  Acklam  proceeded  on  the  foundation,  that  before 

I  the  birth  of  the  child,  the  father  ceased  to  be  a  British 

subject]. 

Chittjff  in  reply,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  clearly  of  opinion,  that  the  les- 
sors of  the  plaintiff  are  precisely  in  the  situation  provided 
for  by  the  statute  4  Geo,  2,  c.  21;  namely,  as  being  persons 
''  whose  father  was  a  natural  bom  subject  of  the  crown  of 
Great  Britain^  at  the  time  of  their  birth ;''  and  conse- 
quently, by  force  of  that  statute,  have  a  right  to  inherit 
lands  in  England. 

Bailey,  J. — This  case  is  perfectly  distinguishable  from 
Doe  V.  Acklam.  There,  the  fitther  of  the  lessor  of  the 
plaintiff  had  ceased  to  be  a  natural  born  subject  of  the 
crown  of  Great  Britain  at  the  time  of  her  birth  ;  here,  the 
father  of  the  lessors  of  the  plaintiff  retained  his  character 
of  a  British  subject  at  the  time  they  were  bom.  The 
treaiy  between  the  mother-country  and  the  Americttn 
colonies,  made  the  latter  an  independent  state  and  govern- 
ment ;  that  is  to  say,  it  made  those  persons  who  were^^ 
that  period  of  time  adhering  to  the  then  American  govern- 
ment or  constituted  authorities,  free  of  their  allegiance  to 
.  the  crown  of  these  kingdoms,  and  left  them  to  adopt  their 
allegiance  to  the  new  govemment ;  but  if,  after  that  period 
of  time,  persons  continued  owing  aHegiance  to  the  crown 
of  these  kingdoms^  the  treaty  did  not  entitle  such  persons 
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to  put  an  end  to  their  allegiance  at  any  future,  distant,         t826. 
period  of  time.    Now  in  this  case,  Robert  NicholU  Auch- 
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mutjff  the  father  of  the  lessors  of  the  plaintiff,  adhered  to  v. 

his  allegiance  after  the  separation  of  the  American  colonies 
from  the  mother-country.  He,  therefore,  stood  in  the 
situation  of  any  other  natural  born  British  subject,  who 
had  gone  to  settle  in  France,  Germany,  Italy,  or  any 
other  foreign  country,  and  had  children  there,  who, 
would  undoubtedly  be  within  ,  the  protection  of  the 
4  Geo.  2,  c.  21.  The  father  of  the  lessors  of  the 
plaintiff,  being  a  natural  born  British  subject  at  the 
time  of  their  birth,  they  are  clearly  entitled  to  inherit 
lands  by  descent  in  England.  I  think  they  would  have 
a  right  to  do  so  by  operation  of  the  statute  7  Ann.  c.  6, 
s.  3 ;  but  I  am  quite  satisfied  that  they  come  within  the 
protection  of  the  4  Geo.  2,  c.  21,  and  are  therefore 
entitled  to  judgment. 

r 

HoLROYD,  Jy-^Inthis  oase,  both  the  father  and  mother 
of  the  lessors  of  the  plaintiff,  were  natural  born  subjects  of 
the  British  crown  ;  and  the  lessors  of  the  plaintiff  would 
come,  I  think,  within  the  operation  of  the  statute  of  Ann. 
It  is  true  that  persons  born  out  of  the  king's  allegiance 
would  not,  by  the  common  law,  have  any  heritable  blood  ; 
but  the  statute  of  Geo.2,  makes  them  have  heritable  blood 
Xhrough  their  father  and  mother,  if,  at  the  time  of  the 
birthy  their  father  and  mother  were  natural  bom  British 
subjects.  Here  the  parents  of  the  lessors  of  the  plaintiff 
were  both  natural  bom  subjects  at  the  time  the  latter 
were  born.  After  the  separation  of  the  Amerfcai^. states 
from  the  mother-country,  the  father  of  the  lessors  of  the 
fdaintiff  continued  his  allegiance  to  the  crown  as  a  natural 
bora  British  subject,  and  therefore  was  in  a  condition  to 
communicate  heritable  blood  to  his  children.  I  am  clearly 
of  <^inion,  that  the  circumstance  of  his  settling  in  America, 
and  taking  up  his  domicile  there,  did  not  ipso  facto  make 
him  .a  citizen  of  the  United  States,  and  put  an  eiid  to  his 
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#896.        allegiance  to  the  crown  of  Great  Britaw.     Onttiea^ 
T^'^'^^      grounds.  I  am  of  opinion  that  judgmeat  must  be  gi^m  for 
V.  the  plaintiff. 

MtJLCASTSto. 

LiTTLED  ALB«  J.«  was  gODO  to  chambers. 


Postea  to  the  plaintiff. 


Wednadovy 
June  Win, 

Where  the 
return  to  a 
writ  of  latitat 
stated  that  the 
defeDdanty 
upon  being 
arrested  in  his 
own  house, 
was  confined 
to  his  bed  by 
illness,  and 
could  not  be 
removed  with- 
out danger  to 
his  life,  and  so 
continued  ill 
at  and  after 
the  return  of 
the  writ,  and 
for  such  cause 
the  custody  of 
the  defendant 
was  r6lin- 
•Quished;  the 
Court  reftised 
to  grant  an 
attachment 
against  the 
sheriff,  and 
allowed  him 
to  amend  his 
return  upon ' 
payment  of 
costs. 


Baker  t?.  Davenport. 

oTEER,  shewed  cause  against  a  rule  obtained  on  a 
former  day,  by  22.  V.  Richards,  for  quashing  the  return 
made  by  the  sheriff  of  Derby  to  a  writ  of  latitat ;  and  why 
a  writ  of  attachment  ahould  not  issue  against  him,  for  not 
bringing  in  the  body  pursuant  to.  the  said  writ.  The 
return  stated,  that  on  the  9th  of  Fehrimry,  the  officer  to 
whom  the  warrant  was  directed,  proceeded  to  the  dwelling 
house  of  the  defendant,  and  found  him  confined  to  his 
bed  by  paralysis,  and  suffering  under  a  severe  affection  of 
the  spine,  and  so  ill  as  to  be  in  an  unfit  state  to  be  re^ 
moved  from  his  bed  without  the  greatest  danger  and  peril 
to  his  life ;  and  that  the  officer  remained  in  the  house  of 
the  defendant  until  and  after  the  return  of  the  writ, 
when  finding  that  the  defendant  continued  in  such  a 
state  of  health,  as  not  to  be  fit  to  be  removed  without 
the  greatest  danger  and  peril  of  his  life,  he  thereupon 
relinquished  the  custody  of  the  said  defendant.  Under 
these  circumstances,  it  was  contended  that  the  return 
was  sufficient,  and  the  case  of  Cavenagh  v.  Collett  (a),  was 
cited  as  an  authority  in  point.  In  that  case,  the  return  to 
the  writ  stated  that  the  defendant  was  insane,  and  could 
not  be  removed  without  great  danger,  and  continued  so 
till  the  return  of  the  writ,  and  the  Court  refused  an 
attachment  against  the  sheriff.  [Abbott,  C.  J.  That  is  a 
very  different  case  from  the  present.    In  that  case>  the 

(•)  4  B.  Ic  A.  279. 
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siieriff  must  have  entered  a  lunatic  asyluxn,  and  the  de* 
fendant  being  raving  mad,  the  officer  could  not  have 
removed  hiiA  without  danger  to  his  own  life.  Bayle^j  J. 
Here  there  was  no  occasion  for  the  officer  to  have  relin- 
quished the  custody  of  the  defendant,  for  he  might  have 
kept  him  until  he  got  better]. 

m 
I 

jR.  F.  Richards,  was  stopped  by  the  Court. 

« 

Abbott,  C.  J. — All  the  relief  we  can  give  the  sheriff, 
is  to  allow  him  to  amend  his  return  upon  payment 
of  costs,  making  such  other  return  as  he  shall  be 
advised. 

Rule  discharged  upon  payment  of  costs. 
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.  Glover  v.  Wuatmore. 

vlN  shewing  cause  agains  a  rule  nisi  for  setting  aside      Where  a 
the  judgment  and  execution  in  this  case  for  irregularity,  ?ij?"*^°l^'* 
with  costs,    the  facts  disclosed   on  the  affidavits   were  lar  of  plaint- 
these :— The  writ  being  returnable  on  the  20th  April,  the  jj^  t^^^' 
defendant's  attorney  on  the  21st,  obtained  a  Judge's  order  four  days 
for  a  particular  of  the  plaintiff's  demand ;  and  on  the  22nd|  dant's  time  for 
the  plaintiff  filed  a  declaration  de  bene  esse  in  debt,  and  plead*o9f  ^ 
served  notice  thereof  at  the  defendant's  residence.     On  plaintiff  had 
the  2nd  May,  a  bill  of  particulars  was  delivered  to  the  de-  gf^e^^t^, 
fendant's  attorney,  and  on  the  3rd,  the  plaintiff's  attorney  particular, 
filed   common   bail  for  the  defendant,   pursuant  to  the  ed  it  necessary 

statute.    In  the  afternoon  of  the  2nd  May,  the  defendant's  ^o  t*l^«  ^\^ 

^      second  and  a 

attorney  took  out  a  summons  at  the  Judges'  chambers,  for  third  sum- 
mons, which 
last  was  attended  and  discharged,  and  in  the  meantime,  tlie  defendant's  time  for  pleading 
had  expired,  and  therefore  the  plaintiff  signed  judgment  for  want  of  a  plea,  and  took  out 
ftiecution :— Held,  that  the  plaintiff's  proceedings  were  irregular. 


Whatmore. 
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1836.         a  better  particular  of  demand^  and  served  a  copy  of  the 
Qj^l^      8&me  on  the  plainttflTs  attorney,  which  the  latter  neglected 
V.  to  attend.     A  second  and  third  summons  for  the  like  pur* 

pose  were  taken  out  for  the  third  and  fifth  of  May'  reaped* 
tively,  which  latter  the  plaintiflTs  attorney  attended,  when 
the  Judge  refused  to  make  any  order.  Upon  this  summons 
being  discharged,  the  plaintiflTs  attorney  signed  judgment 
as  for  want  of  a  plea,  and  sued  out  a  eapias  ad  satisfacien- 
dum, and  served  the  defendant's  attorney  with  notice 
thereof,  on  the  8th  May.  The  alleged  irregularity  in  the 
plain tifi*s  proceedings  was,  that  the  defendant,  as  was  con- 
tended, had  four  days  to  plead  from  the  return  day  of  the 
last  summons^  and  consequently,  that  the  plaintiff  was  not 
in  a  condition  to  sign  judgment  until  the  9th  May, 

Archbold  now  shewed  cause,  and  contended,  on  the 
authority  oiSt.  Hardaire  v.  By  am  {a),  that  the  plaintiff's 
proceedings  were  regular,  for  there  it  was  held,  that  a  rule 
nisi  for  setting  aside  bailable  process,  **  with  a  stay  of  pro- 
ceedings," does  not  enlarge  the  time  for  the  defendant  to 
put  in  and  perfect  his  bail,  until  the  rule  is  disposed  of,  so 
as  to  place  him  in  the  same  situation  as  he  was  in,  at  the 
time  the  rule  niisi  was  granted.  By  analogy,  that  case  was 
in  point  with  the  present. 

Gumey,  control,  was  stopped  by  the  Court. 

Abbott,  C.  J. — ^That  case  does  not  bear  upon  the 
present,  for  here  the  plaintiff  is  himself  in  fault,  by  being 
the  cause  of  delaying  the  defendant's  proceedings.  Here,' 
the  plaintiff  neglects  to  deliver  a  bill  of  particulars,  from 
the  2l8t  April  until  the  2nd  May,  and  does  not  attend  the 
first  and  second  summonses  for  better  particulars,  which 
deprives  him  of  any  favour  from  the  Court ;  it  appears 
to  us,  therefore,  that  the  judgment  was  signed  too  soon,  and 
that  this  rule  must  be  made  absolute. 

The  other  Judges  concurred. 

Rule  absolute. 

(a)  Ante,  vol.  vii.,  458 ;  4  B.  &  C.  970. 
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1826. 

Herbert  v,  Taylor. 

UEBT  oa  bood.     Defendant  pleaded  the  general  issue      By  the 
^a  debits  and  delivered  the  same  to  the  plaintiflTs  attorney.  PJ^c^^c^  of 

.  ^  •'     this  Court,  on 

To  this  plea  the  plaintiff  demurred  generally,  and  his  a  general  de- 
attorney  delivered  the  issue  on  the  demurrer  to  the  de-  "i^^^J  ^^^ 
fendant's  attorney*  without  filing  the  demurrer  with  the  debet,  in  an 
clerk  of  the  papers^  and  obtained  a  rule  for  a  concilium^  bond^^^pa- 
and  for  judgment  on  the  demurrer.     Chitiy,  on  a  former  P«^  ^^  ""*y 
day,  obtained  a  rule  nisi  for  setting  aside  the  rale  for  a  and  delivered 
concilium,  and  the  delivery  of  the  issue  for  irregularity,  the  ^L^®^^^°' 
alleged  irregularity  being,  that  the  demurrer  ought  to  have  to  the  opposite 
been  filed  with  the  clerk  of  the  papers.  ^^^^ll  ^^ 

filed  with  the 

Marryatt  and  Archbold  now  shewed  cause.    The  ques-  papers, 
tion  is,  whether,  in  the  case  of  a' general  demurrer  to  a 
plea  of  nil  debet  to  an  action  upon  a  bond,  the  demurrer 
book  is  to  be  filed  with  the  clerk  of  the  papers,  or  whether 
it  is  suflScient  if  it  be  made  up  by  the  plaintiff's  attorney  ? 
It  is  submitted  that,  by  the  practice  of  this  Court,  general 
pleas  and  general  demurrers  may  be  delivered  by  the 
attomies;  and  that  it  is  only  special  pleas  and  special 
demurrers  tjiat  are  required  to  be  filed  with  the  clerk  of 
the  papers.     By  the  rule  of  Court,  Mich.  2  TF.  4r  M.^  no 
attorney  shall  presume  to  deliver  to  any  other  attorney,  or 
receive  from  any  other  attorney,  any  special  plea,  which 
ought  to  be  filed  in  the  office  of  the  clerk  of  the  papers,  or 
a  copy  of  such  plea,  before  such  plea  shall  be  put  into  the 
office  of  the  clerk  of  the  papers.     Now  a  general  issue  does 
not  come  within  this  rule.     Previous  to  that  rule,  the 
issues  were  always  made  up  by  the  attorney,   and  the 
pleadings  delivered  by  him  to  the  attorney  on  the  other 
side.     In  a  note  to  rule  Trinity  12  W.  3,  by  Sir  George 
Cooke,  prothonotary  of  C.  P.,  in  his  edition  of  the  Rules  of 
Court,  1747,  it  is  said, ''  The.  attomies  of  this  Court  make 
up  the  issue  and  demurrer  books  in  the  following  cases : 
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18^6.        viz. ;  every  issue  maybe  given  on  the  book  side ;  not  guilty 

,,    "  to  a  new  as8iG:nment :  the  bar  of  son  frank  tenements ; 

Herbert  . 

V.  comperuit  ad  diem  to  a  sheriflTs  bond ;  nul  tiel  record  to 

Taylor.  ^^  action  of  debt  on  a  judgment ;  a  general  demurrer  to  a 
declaration  ;  in  covenant,  where  the  defendant  in  his  bar 
concludeth  to  the  country ;  every  special  non  est  factum ; 
every  son  assault  demesne ;  and  likewise  all  issues  and 
demurrers  upon  writs  of  error,  scire  facias,  and  audita 
querela,  and  all  repleaders,  or  other  things  formerly  entered 
of  record.  In  all  other  cases,  both  by  bill  and  original, 
the  special  pleadings  are  to  be  left  with  the  clerks  of  the 
papers,  who  make  copies  thereof ;  and  when  issue  is  joined, 
the  paper  books  are  made  up  by  them/'  This  rule  of 
practice'  is  also  laid  down  in  Crompton  and  Sellon,  It  is 
obvious  that  the  rule  of  Court,  Trin,  12  W.  3,  makes  a  dis- 
tinction between  general  and  special  pleas  and  demurrers, 
la  Hilary  1 1817(ii),  it  was  ruled,  that  a  general  demurrer, 
in  all  cases  except  to  a  special  plea,  must  be  delivered  to 
the  attorney  of  the  opposite  side,  and  not  filed. 

Chitty,  contr^.  It  is  true  that,  by  the  rule  of  Court 
Trin.  12  W.  3,  the  attornies  are  to  make  out  all  issues  and 
demurrers,  upon  writs  of  error,  scire  facias^  and  audita 
querela,  and  repleaders  or  other  matters  formerly  entered 
of  record  ;  but  Mr.  Tidd,  in  his  Practice,  8  ed.  774,  adds, 
that  "  in  all  other  cases,  both  by  bill  and  original,  in  IL  B., 
the  issue,  or,  as  it  is  commonly  called,  the  paper  book,  or 
upon  an  issue  in  law,  the  demurrer  book  is  made  up  by  the 
clerk  of  the  papers."  And  certainly  the  uniform  practice 
has  been  to  observe  this  rule.  A  general  demurrer  to  a 
plea  must  be  signed  by  counsel.  That  of  itself  shews  that  it 
is  of  a  special  nature,  and  ought  not  to  be  merely  delivered. 

Cur\  adv.  vult, 

Abbott,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

(fl)  2  Archbold's  Practice,  6.  2nd  ed. 
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The  point  in  this  case  was^  whether  the  plaintiff's  attorney  1826. 
was  at  liberty  to  make  up  and  deliver  the  paper  book.  We 
have  looked  into  the  practice  of  the  Courts  and  we  are  of 
opinion,  that  in  such  a  case  as  this,  he  was  at  liberty  to 
make  up  and  deliver  the  paper  book.  The  rule,  therefore, 
must  be  discharged. 

ilrcAfro/d  then  prayed  judgment  for  the  plaintiff  upon 
the  demurrer,  which  was  given  accordingly. 


Evans  v,  Roberts  (a). 

X  HIS  was  an  action  of  indebitatus  assumpsit,  for  a  cover      A  contract 
of  potatoes  bargained  and  sold.     Plea,  the  general  issue.  aL-cwiw 
At  the  trial  before  G arrow,  B.,  at  the  last  Lent  assizes  for  cover  of  pota- 

tOGS    to  Oe  QllflT 

the  county  of  Monmouth,  it  appeared  in  evidence  that  the  by  Uie  vendor, 
defendant,  on  the  25th  September,  1826.  agreed  by  parol  M»d  carried  by 
with  the  plaintiff,  to  purchase  a  cover  of  potatoes  then  when  at  matu- 
growing  on  land  of  the  plaintiff,  at  the  price  of  6/.,  and  the  ^*J{^c°or* 
defendant  paid  one  shilling  earnest.  Some  dispute  arose  sale  of  lands, 
as  to  who  should  raise  the  potatoes,  and  the  plaintiff  agreed  hereditaments 
that  he  should  dig  them  up.    The  defendant  agreed  to  come  <>'  any  interest 

t      %       t  i/»/-i»-  i»ii'  Ai       inorconcem- 

and  take  them  away  before  Lhnstmas  followmg.     At  the  ing  them, 
time  the  potatoes  in  question  were  sold,  potatoes  of  the  ^i^i^the 

y  ^  ■  meaning  of 

same  quality  were  selling  in  the  market  at  125.  per  sack,  the  fourth  sec- 
and  in  a  month  afterwards  they  fell  to  8s. ;  and  the  defen-  sJ^^t^te  of 
dant  having  neglected  to  take  the  potatoes  pursuant  to  his  Frauds, 
agreement,  the  present  action  was  brought.     It  was  ob- 
jected on  the  part  of  the  defendant,  that  the  agreement 
imported  the  sale  of  an  interest  in  or  concerning  land,  and 

(a)  Pursuant  to  the  King's  warrant,  issued  ten  days  before  the  end  of 
Trinity  term,  by  virtue  of  the  statute  3  Geo.  iv.  c.  102,  the  judges  of 
this  court  sat  at  Westminster,  from  th^.lSth  until  the  24th  June  inclu- 
sWely ;  and  then  again  from  the  30th  October  until  the  4th  November 
iackisKely.  The  cases  marked  with  an  asterisk  in  the  following  pages, 
were  decided  at  those  sittings. 
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not  being  in  writing,  was  void  within  the  Statute  of  Frauds, 
29  Car.  2,  c.  3^  s.  4 ;  but  the  learned  Judge  was  of  opinion, 
that  inasmuch  as  the  vendor  was  to  take  up  the  potatoes, 
it  must  be  considered  merely  as  a  contract  for  the  sale  and 
delivery  of  goods  and  chattels,  within  the  meaning  of  the 
17th  section  of  the  same  statutl^ ;  and  therefore,  under  his 
Lordship's  direction,  the  plaintiff  had  a  verdict  for  4/.  195., 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 

Ludlow,  in  Easter  term,  having  obtained  a  rule  nisi  to 
enter  a  nonsuit. 


Justice  now  shewed  cause.  This  case  is  clearly  not 
within  the  4th  section  of  the  Statute  of  Frauds,  for  it  can- 
not be  pretended  that  the  defendant  acquired  any  interest 
in  the  land  upon  which  the  potatoes  grew.  The  cases  upon 
the  statute  have  already  gone  far  enough,  and  the  Court 
will  not  be  inclined  to  extend  its  construction  to  a  case  of 
this  nature.  The  land  in  this  case  was,  in  fact,  no  more 
than  a  warehouse,  for  the  purpose  of  keeping  the  potatoes 
until  it  suited  the  defendant's  convenience  to  take  them 
away.  Under  the  agreement,  the  defendant  acquired  no 
right  of  occupation  in  the  land,  still  less  had  he  any 
interest  in  the  growing  produce.  This  is  not  like  the  case 
of  Crosby  v.  Wadsworth  (a),  where  the  contract  was  for 
growing  grass  to  be  made  into  hay,  and  which  was  to  re- 
main on  the  land  in  or^pr  that  it  might  ripen  for  that  pur- 
pose* There  the  party  was  the  grantee  vestures  ter- 
rcB  or  herbagii  terrse,  and  might,  according  to  Co.  Litt.  4  b, 
maintain  trespass  quare  clausum  fregit,  although  he  had 
not  the  soil ;  but  here  no  such  rule  applies,  because  the 
defendant  had  neither  the  exclusive  right  of  possession,  nor 
any  such  interest  in  the  growing  produce  of  the  soil  as 
would  bring  the  case  within  the  operation  of  the  4th  section 
of  the  statute.  This  case  must  be  governed  by  Warwick  v. 
•Bruce  (6),  and  Parker  v.  Staniland  (c),  both  of  which 

(a)  6  East,  602.         (b)  2  M.  &  S.  205.  (c)  1 1  East,  362. 
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were  precisely  analagous  in  their  circumstances  to  this  case, 
both  having  reference  to  a  contract  for  the  sale  of  potatoes 
growing  on  the  land.  Here  the  Court  stopped  him,  and 
called  upoa 


Ludiow,  contr jL.    At  the  time  of  the  agreement  in  ques- 
tion, the  potatoes  were  growing  on  the  land,  and  were 
to  remain  in  the  soil  until  it  suited  the  convenience  of  the 
defendant  to  take  them  away,  provided  they  were  carried 
before  Christmas*    According,  therefore,  to  the  authority 
of  Crosby  v.    Wadstoorih,  and  Parker  v.  Staniland,  the 
vendee  had  an  interest  in,  or  concerning  the  land,  within  the 
meaning  of  the  4th  section  of  the  Statute  of  Frauds.    It  is 
not  necessary  that  the  party  should  have  a  title  to  the 
land  ;  it  is  sufficient  if  he  have  a  beneficial  interest  in  it, 
so  as  to  entitle  him  to  enter  for  the  purpose  of  taking  the 
produce.    The  cases  of  Waddington  v.  Bristow  {a)f  and 
Emerson  v.  Heelis  (b),  9iTe  authorities  to  shew  that  the 
bare  right  to  have  the  subject  matter  of  the  sale  continue 
in  the  land,  constitutes  an  interest  ia  the  soil.    The  former 
was  the  case  of  the  sale  of  a  quantity  of  hops,  which 
should  be  grown  on  a  certain  number  of  -acres  of  land,  to 
be  delivered  in  pockets  at  a  certaia  place ;  and  there  Heathy 
J.,  said,  '^  the  subject  matter  of  the  agreement  must  be 
taken  with  reference  to  the  time  at  which  the  contract 
was  made.    Now,  at  that  time,  the  hops  did  not  exist  in 
the  state  of  goods,  wares,  and  mercliandize."    The  case  of 
Emerson  v.  Heelis  decided,  that  a  sale  of  growing  turnips, 
no  time  being  stipulated  for  the  removal,  and  the  degree 
of  their  maturity  not  being  positively  found,  is  a  sale  of 
an  interest  in  land  within  the  4th  section  of  the  Statute  of 
Frauds,  and  must  be  in  writing,     [fiay/ery,  J*    Could  you. 
not  have  taken  these  potatoes  under  an  execution  against 
the  goods  o(  the  party  growing  them  ?]     It  is  submitted 
that  they  would  stand  on  the  same  footing  as  growing 
com^  but  without  going  to  that  extent,  it  is  sufficient 

(a)  2  B.  &  P.  452  (b)  2  Taunt.  38. 
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1826.  here  to  make  out  that  inasmuch  as  these  potatoes  wme 
growing,  and  continuing  to  derive  succour  from  the  land, 
whilst  they  were  the  property  of  the  defendant,  he  had 
such  an  interest  in  the  soil,  as  to  bring  this  contract  within 
the  meaning  of  the  4th  section  of  the  Statute  of  Frauds. 

Baylby,  J. — It  seems  to  me,  that  this  is  to  be  consi- 
dered as  a  contract  for  the  sale  and  delivery  of  what,  at  the 
time  of  the  contract,  were  goods  ai&d  jchattels.      It  is 
clearly  not  a  contract  for  an  interest  in  landv    The  bar- 
gain was,  that  the  defendant  should  have  all  the  cover 
of  potatoes  which  the  land  in  question  should  produce 
(the  potatoes  being,  as  I  will  take  it  for  the  purpose  of 
the  argument,  in  a  growing  state),  the  owner  of  the  land 
to  get  them  out  of  the  ground,  and  the  defendant  to  cany 
them  away.  .  Now,  that  contract  does  not,  as  it  seems  to 
me,  give  to  this  defendant  any  interest  in  the  land.    He 
has  no  right  to  any  possession  of  the  land  ;  the  only  thing 
for  which  he  has  bargained  is,  that  he  shall  have  the 
potatoes  delivered  to  him  when  their  growth  shall  be  com- 
plete.   The  cases  which  have  been  relied  upon  in  the 
course  of  the  argument,  are  either  distinguishable  from 
the  present,  or,  where  not  distinguishable!  are  in  favour 
of  the  construction  which  the  Court  is  now  putting  upon 
the  Statute  of  Frauds.    In  Crosby  v.  Wadsworth  (a),  the 
contract  was  clearly  for  the  sale  of  an  interest  in  the  land. 
There  the  grass  was  growing,  and  the  vendee  was  to  mow 
it,  and  convert  it  into  hay.     He  had  the  whole  of  the 
vesture  of  the  land,  and  he  had  the  exclusive  possession  of 
the  soil,  from  the  date  of  the  contract  until  the  period 
when  the  grass  should  be  cut  and  made  into  hay.     Grass 
growing  in  a  natural  state,  stands  on  a  very  different 
footing  from  produce  which  is  obtained  from  land  by  arti- 
ficial means,  or  by  the  application  of  a  particular  course  pf 
husbandry.     Grass  is  the  natural  growth  and  produce  of 
the  land  itself,  permanently  remaining,  not  exhausted  when 

(a)  6  East,  602. 
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once  eut»  bat  constandy  growing  and  renewing.  It  cannot        i826. 

be  seized  in  execution  ander  a  fieri  facias,  as  goods  and 

ehattds.    Upon  the  death  of  the  owner  of  the  land,  it       ~  r. 

goes  to  the  heir,  and  not  to  his  executor  or  personal      ^^^^i^- 

representative.     But    in  the  case  of  growing  potatoes, 

which  are  the  artificial  produce  of  the  land^  arising  from 

a  particular  course  of  husbandry,  they  come  within  the 

description  of  emblements,  and  go,  not  the  heir,  but  to  the 

executor,  and  they  may  be  seized  in  execution  under  a 

writ  of  fim  fecias.    That  writ  goes  against  the  goods  and 

chattels  of  the  party,  and  therefore,  whatever  the  executor 

would  be  entitled  to  take  as  goods  and  chattels,  may  be 

seized  by  the  sherifi*.    Now,  the  potatoes  in  this  case 

might,  in  my  opinion,  be  seized  under  a  writ  of  fieri  facias; 

mid  whether  at  the  time  of  the  contract  they  were  in 

a  growing  state,  or  in  a  warehouse,  it  seems  to  me  that 

they  are  to  be  considered  as  what  the  law  designates 

goods  and  chattels.      If  that  be  so,  then  they  are  not 

within  the  provision  of  that  section  of  the  29  Car.  2,  c.  3, 

which  relates,  to  the  sale  of  an  interest  in- land.    In  the 

case  of  Parker  v.  StanUand  (a),  the  potatoes  were  clearly 

considered  as  goods  and  chattels,  and  not  amounting 

to  an  interest  in  land.    I  agree  that  that  case  is  distin* 

goishafale  from  the  present,  because  there  the  potatoes 

bad  ceased  to  grow.    The  case  of  Warwick  v.  Bruce,  is 

also  distinguishable  from  this  in  the  same  particular ;  but 

rHiink  the  reasonmg  of  Lord  Ellenborough,  in  the  latter 

case,  is  extremely  important  in  assisting  us  in  coming  to  a 

right  oendusion,   when  forming  a  judgment  as  to    the 

efiect  of  that  clause  of  the  Statute  of  Frauds,  which  speaks 

of  an  interest  in  lands,  tenements,  or  hereditaments.    He 

there  says,  ''  as  to  the  last  objection,  if  this  had  been  a 

contract  conferring  an  exclusive  right  to  the  land  for  a 

time,  for  the  purpose  of  making  a  profit  of  the  {[rowing 

surface,  it  would  be  a  contract  for  the  sale  of  an  interest 

in,  or  concerning  lands,  and  would  then  fall  unqueetion*    ' 

(a)  It  £ast,362. 
'     VOL.  Vlll.  2  8 
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ably  within  the  range  of  Crosby  ?.  Wadswarth,  But  here  is 
a  contract  for  the  sale  of  potatoes  at  so  much  per  acre  ;  the 
potatoes  are  the  subject  matter  of  sale,  and  whether  at  the 
time  of  sale  they  were  covered  with  earth  in  the  field,  or  in 
a  box,  still  it  was  a  sale  of  a  mere  chattel.  It  falls,  there- 
'  fore,  within  tj)e  case  of  Parker  v.  Stanilandy  and  that- 
disposes  of  the  point  on  the  Statute  of  Frauds."  It  does 
not  appear  that  the  other  Judges,  in  giving  judgment, 
made  any  observations  upon  that  point ;  but  it  is  clear 
that  my  Lord  Ellenborough's  judgment  proceeded  upon 
the  ground,  that  if  the  contract  gave  to  the  vendee 
no  right  to  the  land,  for  the  purpose  of  enabling  him 
to  make  a  profit  of  the  growing  surface,  then  it  was 
not  to  be  considered  as  giving  him  an  interest  in  the 
land,  but  merely  in  a  chattel.  Now,  trying  this  case 
by  that  test,  there  is  nothing  but  a  contract  for  the 
sale  and  delivery  at  a  future  period,  of  that,  which  at  a 
future  period  would  be  in  a  perfect  state,  as  goods  and 
chattels.  The  case  of  Emerson  v.  Ileelis  (a),  was  one  in 
which  there  was  some  degree  of  difficulty,  and  there  is,  no 
doubt,  a  distinction  between  this  and  that ;  but  it  is  a  very 
nice  distinction.  It  may,  indeed,  be  doubted,  whether 
there  is  any  substantial  difference  between  the  two  cases. 
That  was  a  contract  for  the  sale  of  growing  turnips,  no 
time  being  stipulated  for  their  removal,  and  the  deorree  of 
their  maturity  not  being'positively  found  ;  and  the  Court 
held,  that  that  was  the  sale  of  an  interest  in  land  within 
the  29  C.  2,  c.  3,  s.  4,  and  must  be  in  writing.  The  tur- 
nips, it  is  to  be  observed,  were  sold  by  public  auction. 
Now,  in  that  case,  it  was  not  necessary  to  decide  the  point 
upon  the  Statute  of  Frauds,  because  there  was  another  point 
in  favour  of  the  plaintiff,  which  rendered  a  decision  upon 
the  first  question  perfectly  unnecessary,  for  the  contract 
being  signed  by  the  auctioneer  as  the  agent  of  the  buyer, 
was  equally  binding  whether  it  was  for  a  sale  of  goods  and 
chattels,  or  of  an  interest  in  land.     In  that  case,  undoubt- 

(tf)  2  Taunt.  38. 
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edly,  Mansfield,  C.  J.,  seems  to  have  considered  that  the  1826. 
sale  of  the  turnips  was  a  sale  of  an  interest  in  the  land. 
On  the  25th  September,  the  plaintiff  put  up  to  sale  by 
public  auction,  a  crop  of  turnips,  then  growing  upon  his 
land,  in  separate  lots,  and  under  certain  conditions  of  sale. 
The  defendant  by  his  agent,  who  was  his  farming-servant, 
attended  at  the  sale,  and  being  the  highest  bidder,  was  de- 
clared the  purchaser  of  27  different  lots,  and  the  name  of 
the  defendant  was  written  in  the  sale-bill  by  the  auctioneer, 
opposite  each  particular  lot  for  which  he  had  been  declared 
the  highest  bidder.  In  giving  judgment.  Sir  James 
Mansfield  says, ''  now  as  to  this  being  an  interest  in  land, 
we  do  not  see  how  it  can  be  distinguished  from  the  case  of 
hops,  decided  in  this  Court,  and  if  the  auctioneer  is  an 
agent  for  the  purchaser,  then  the  Statute  of  Frauds  is 
satisfied,  because  the  memorandum  in  writing  is  signed  by 
an  agent  for  the  party  to  be  charged."  Upon  the  questions 
which  he  was  then  considering,  his  opinion  upon  the  point, 
whether  the  case  came  within  the  4th  section  of  the  Statute 
of  Frauds,  was  wholly  unnecessary  to  be  given,  because  in 
the  very  outset  the  principal  question  was,  whether  the 
contract  should  be  in  writing,  as  being  for  a  sale  of  goods 
amounting  to  10/. ;  and  he  answers  the  objection  upon 
that  ground,  by  saying  that  there  was  no  pretence  for  it, 
inasmuch  as  the  contract  for  each  stitch  of  turnips  was  a 
separate  sale,  each'  being  under  10/.  He  then  goes  to  the 
next  question,  namely,  whether  it  was  the  sale  of  an 
interest  in  land,  and  if  so,  whether  the  signing  by  the 
auctioneer  was  a  signing  by  an  agent  for  the  purchaser  ; 
and  he  then  goes  on  to  shew  that  it  was  a  sufficient  signing. 
But  then  he  says,  that  as  to  its  being  an  interest  in  land, 
the  Court  could  not  see  how  it  could  be  distinguished  from 
the  case  of  hops,  decided  in  that  Court.  That  was  the  case  of 
Waddington  v.  Bristow  (a),  and,  therefore,  it  is  necessary  to 
consider  whether  the  two  cases  are  or  are  not  similar,  or  may 
not  be  distinguished  from  each  other.    In  Waddington  v. 

(/;)  2  B.  &  Pi  452. 
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Biistouf,  a  contmct  wa&  made  in  November^  1799,  for  all  the 
hops  which  should  be  grown  in  the  ensuing  ]^ear,  on  a  given 
number  of  acres  of  land.  Every  body  acquainted  with 
the  cultivation  of  hops  knows,  that  in  the  month  of  No^ 
vembeVf  the  crop  is  entirely  taken  off,  and  the  bind  severed 
from  the  roots ;  and,  therefore,  a  bargain  made  at  that . 
period  of  the  year,  must  have  reference  to  the  new  crop 
in  the  following  year.  In  the  course  of  the  following 
spring,  the  bind  shoots  out  from  the  root,  during  the  sum- 
mer it  flowers,  and  finally  produces  the  hop.  Therefore, 
in  the  month  of  Niwember,  1799,  when  the  bargain  was' 
made,  there  was  nothing  which  could  be  called  hop  but 
the  root,  and  it  is  quite  clear  that  the  party  was  not  to 
have  the  root,  but  what  in  common  parlance  should 
coBtfe  to  be  hops;  the  hops  sold  not  being  in  existence  at 
thsit'time.  It  was  exactly  like  the  case  of  seUing  a  quan- 
tity of  apples,  of  the  growth  of  the  ensuing  year,  the  hops 
being  no  more  in  existence  than  the  apples.  The  question 
in  thtlt  lease  was,  not  whether  the  agreement,  which  was 
in  writing,  was  for  an  interest  in  the  land,  but  it  was  in- 
sisted that  it  was  not  binding.  Why?  Because  it  wa3 
said,  that  the  contract  was  for  the  sale  of  goods,  wares, 
and  merohandiee,  and  therefore  ou^t  to  be  stamped. 
On  the  othier  hand  it  was 'Contended,  that  a  stamp  was  not 
required,  because  it  came  within  the  exception  of  the 
Stamp  Act,  which  exempts  from  the  sttxmp  duty  all. con- 
tracts ftMT  the  sale  of  goods,  wares,  and  merchandize ;  and 
the  Court  was  of  opinion,  that  tiie  coBtmot  was  not  an 
agreement  for  the  sale  6{  j^oods,  wares,  and  mejxhaodize 
within  the  exemption  of  the  23  Oea.  3,  c.  28,  s.  4; 
and  the  Judges  gave  different  reasons  for  their  judgment. 
lA^'Ahanley  thought  it  was  an  agreement  for  the  sale 
of  goods,  wares,  and  merchandize,  and  something  more, 
because  the  plaintiff  had  agreed  to  sell  the  whole  produce 
of  the  land,  in  a  certain  state,  at  the  time  of  the  deliveiy. 
Mr.  Justice  Heath  thought  that  the  sabjeot-msiter  of  the 
agr^^ment  must  be  taken  with  reference  to  the  time  gt 
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which  the  contract  was  made ;  and  at  that  time  the  hop4         i«2<. 

did  not  exist^in  the  state  of  goods,  wareSf  and   m^r* 

chandize^  so  as  to  bring  the  case  within  the  exeeption  of  v. 

the  statute.    Mr.  Justice  J?oo*«  said,  that  the  olqect  of      ^^"'»'^^ 

the  legislature  in  introducing  the  exception  into  the  Stamp 

Act,  was  to  prevent  the  duty  which  had  been  imposed  by  a; 

prior  section,  upon  all  agreements  generally,  from  impeding 

ordinary  commercial  transactions ;  but  the  subject  of  the 

agreement  before  the  Court  was  a  speculative  bargain, 

relative  to  things  not  in  esse,  at  the  time  when  the  contmct 

was  made ;  and,  therefore,  it  did  not  appear  to  him  to'  fall 

within  the  meaning  of  the  exception.    Mr.  Justice  Chambnei 

was  the  only  Judge  who  gave  any  opinion  as  to  the  bargatfk 

giving  the  vendee  an  interest  in  land.    He  certainly  statedi 

that  the  contract  gave  the  vendee  an  interest  in  tlie  wMa 

produce  on  that  part  of  the  vendor's  farm,  which  conaialeA 

of  hop-grounds,  and  he  added,  **  if  the  vendor  had  grikbbedr 

up  the  hops,  or  had  refused  to  gather  or  dry  them,  it  wouM 

have  been  a  breach  of  the  contract.    Though  I  admit  thaib 

a  contract  for  the  sale  of  so  many  hops  as  22  acres  cnigia 

produce,  to  be  delivered  at  a  distant  day,  might  faU  within 

the  exemption  of  the  act,  notwithstanding  the  hops  were 

not  in  the  state  of  goods,  wares,  and  merQhandif&e^  at  the 

time  the  contract  was  made,  yet  I  cannot  think  the  present 

agreement  within  that  exemption,  since  it  gives  an  interest 

to  the  vendee  in  the  prod  nee  of  the  vendor's  land/'    That 

learned  Judge,  however,  is  the  only  one  who  decides  that 

the  agreement  conveyed  an  interest  in  the  vendor's  landi 

I  confess,  I  think  the  opinions  of  Mr.  Justice  Chambre^  in 

thai  case,  and  of  Sir  James  Mansfield,  in   Emersi^  v. 

Heelis,  do  not  warrant  us  in  coming  to  the  oonclasion, 

that  this  contract  gave  the  party  such  an  interest  in  land 

as  brings  it  within  the  meaning  (^  the  4th  section  of  the 

Statute  of  Fkvuds.     I  have  already  stated  that,  ae  between 

heir  and  executor,  these  potatoes  would  not  go  to  the 

former,  bat  to  the  latter.     It  is  urged,  that  the  bareirigbt 

tv)  have  the  potatoes  remain  in  the  ground^  is  itself  an 
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interest  in  the  ground.  I  do  not  concur  in  that  propo- 
sition. A  person  entitled  to  emblements  has  the  same 
right,  and  yet  he  is  not,  by  virtue  of  that  rights  considered 
to  have  any  interest  in  the  land,  inasmuch  as  the  land 
goes  to  the  heir,  and  the  emblements  to  the  executor. 
There  are  several  cases  which  shew  that  the  sheriff  may 
sell  leases  or  terms  for  years,  and  fructus  industriales,  as 
corn  growing,  which  goes  to  the  executor  (a),  or  fixtures, 
which  may  be  removed  by  the  tenant  (£).  He  cannot, 
however,  seize  furnaces  and  fixtures,  or  apples  upon  trees, 
which  belong  to  the  freehold  and  go  to  the  heir  (c)«  There 
are,  however,  many  authorities  upon  the  distinction  between 
such  things  as  go  to  the  executor,  and  such  as  go  to  the 
heir,  to  which  it  is  not  necessary  for  me  to  refer.  The 
Stat.  56  Geo.  3,  c.  60,  which  relates  to  the  manner  in 
which  growing  crops  shall  be  sold,  is,  indeed,  a  legislative 
declaration,  that  growing  crops  may  be  seized  and  taken  in 
execution  under  a  fieri  facias,  which  is  an  implied  recog- 
nition of  the  right  to  take  them  in  execution  at  common 
law,  as  goods  and  chattels.  In  the  late  case  of  Mai/field  v. 
Wadsley  (J),  the  Court  were  of  opinion,  that  where  there 
was  a  sale  of  growing  crops  distinct  from  any  letting,  it 
did  not  convey  any  interest  in  the  land,  but  was  to  be 
considered  merely  as  a  sale  of  goods  and  chattels.  On 
the  whole,  therefore,  it  appears  to  me  that  this  was  a 
contract  not  within  the  meaning  of  the  4th  section  of  the 
Statute  of  Frauds,  conveying  any  interest  in  land,  but  was 
a  contract  for  the  sale  of  goods,  wares,  and  merchandize, 
within  the  meaning  of  the  17th  section  of  the  same  statute, 
though  not  to  an  amount  which  requires  a  note  or  memo- 
randum of  the  contract  in  writing.  The  rule  obtained  by 
the  defendant  must,  consequently^  be  discharged* 


HoLRo  YD,  J« — I  am  also  of  opinion,  that  this  rule  must 

(a)  Gilb.  Exec.  19, 1  Salk.  368.      25,  ante  vol.  1, 247. 

(6)  Salk.  368,  3  Atk.  30.  (</)  Ante,  vol.  v.,  224.     3  B.  & 

(c)  Gilb.  Exec,  19,  5  B.  &  A.      C.  357: 
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be  discharged.  I  think  this  is  to  be  considered  as  a  bar-  '  i826. 
gain  and  sale  of  goods,  to  be  delivered  upon  request  at  a 
future  period.  Although  the  vendee  might  derive  some 
benefit  from  the  land,  hf  reason  of  the  articles  sold  con- 
tinuing upon  it  until  they  arrived  at  maj^urity,  yet  that  does 
not  give  him  any  interest  in  the  land  within  the  meaning 
of  the  Statute  of  Frauds.  This  appears  to  be  the  sale,  not 
of  any  specific  part  of  the  produce  of  the  land,  but  of  so 
many  potatoes  as  amounted  to  a  cover ;  and  if  the  vendor 
delivered  so  many  as  amounted  to  that  quantity,  he  would 
have  performed  his  contract.  But  even  supposing  the 
bargain  to  be  for  the  produce  of  a  particular  and  specific 
quantity  of  land,  still,  as  the  vendor  was  to  raise  the  pota- 
toes, the  defendant  would  have  no  right  to  go  upon  the 
land,  for  any  other  purpose  than  to  take  them  away  after 
they -were  raised.  He  would  have  no  right  to  any  posses- 
sion of  the  land  itself  for  any  time  whatever.  The  con- 
tract seems  to  me  to  be  no  more  than  this;  that  the 
vendor  shall  sell  and  deliver  at  a  future  time,  upon  the 
request  of  the  vendee,  a  certain  quantity  of  potatoes, 
which  are  to  be  separated  from  the  land  by  the  vendor. 
The  reasoning  of  Lord  Ellenborough  in  Parker  v.  Stam^' 
land  (a),  is  very  applicable  to  this  case.  There  it  was 
argued,  that  the  defendant  was  entitled  to  the  possession 
of  the  close  until  the  crop  was  taken ;  for  without  that, 
the  contract  could  not  have  been  executed ;  and,  therefore, 
he  must  have  been  entitled  to  all  the  possessory  remedies 
against  a  wrong  doer  invading  his  possession.  To  that 
argument  Lord  Ellenborough  answered,  ''The  lessee  pri- 
msB  gestures  may  maintain  trespass  quare  clausum  f regit, 
or  ejectment  for  injuries  to  his  possessory  right:  but  this 
defendant  could  not  have  maintained  either;  for  he  had 
no  right  to  the  possession  of  the  close ;  he  had  only  an 
easement,  a  right  to  come  upon  the  land,  for  the  pui-pose 
of  taking  up  and  conveying  away  the  potatoes ;  but  that 
gave  him  no  interest  in  the  soil/'    That  case  is  cited  and 

.   (a)  1 1  East,  366. 
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relied  apon  hi  the  last  edition  of  Selwyn's  Nisi  Prius,^(t 
vol.  837.  In  the  present  case,  the  potatoes  were  be  to 
taken  up  from  the  ground  by  the  vendor,  and  not  by  the 
vendee,  which  makes  it  still  stronger  than  that  oit^«  In 
Emerson  v.  Heelis  (a),  the  sale  was  of  a  crop  of  gromng  tur^ 
nipSf  and,  therefore,  not  fit  for  delivery  at  the  time  of  the 
contract,  and  as  the  vendee  was  not  to  pay  for  them  until 
January,  they  might  have  continoed  to  grow  until  diat 
time.  In  Poalter  v.  Killingbeck  (b),  an  action  of  indebi* 
tatus  assumpsit,  with  a  count  on  the  quantum  meruit,  waa 
brought  for  moieties  of  crops  of  wheat  sold  by  the  plaintiff 
to  the  defendant,  and  accordingly  reaped  for  his,  the  de- 
fendant's, own  use.  It  appeared  that  the  plaintiff,  by  a 
parol  agreement,  had  let  land*  to  Che  defendant,  from 
which  he  was  to  take  two  successive  crops,  and  to  render 
the  plaintiff  a  moiety  of  the  crops  in  lieu.o^  rent.  While 
the  crops  of  the  second  year  were  on  the  ground,  an 
appraisement  of  them  was  taken  by  both  parties,  and  the 
value  ascertained.  The  defendant  having  afterwards  re- 
fused to  pay  a  moiety  of  the  value,  the  action  was  brought. 
It  was  objected,  on  a  case  reserved,  that  the  agreement 
was  within  the  statute,  because  it  related  to  land;  but 
the  Court  over-ruled  the  ejection,  Eyr€,  C.  J.,  observing, 
"  that  the  ciroumstance  of  the  appraisement  seemed  to 
put  an  end  to  this  point.  It  was  true,  that-  as  the  case 
originally  stood,  the  pluntiff  had  a  elaim  to  a  moiety  af 
the  produce  of  the  land  under  a  special  agreement ;  but 
that  special  agreement  was  executed .  by  the  appraisement. 
The  circumstance  of  the  appraisement  afforded  clear  proof, 
that  the  plaintiff  sold  what  the  defendant  had  agreed' was 
his ;  and  the  price  having  been  ascertained,  brought  this 
to  the  case  of  an  action  for  goods  sold  and  delivered*." 
In  Crosby  v.  Wadsworih  (c).  Lord  EUenborough  takes 
notice  of  FouUer  v.  Killingbeck,  and  observes  that»  ^*  The 
contract,  if  it  had  originally  concerned  an  interest  in  land, 
after  the  c^reed  substitution  of  pecuniary  value*  for  spe- 

C«)  3  I'^in^*  38.  .     (ff)\  B09.  &  PuL  set.      (c)  a  East,  602. 
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cific  produce,  no  longer  did  so :  it  was  onginaily  an  agree- 
meDt  to  reader  what  should  have  become  a  chattel,  i .  e. 
pari»  of  a  severed  crop  in  that  shape,  in  lien  of  rent ;  and 
by  a  subsequent  agreement,  it  was  changed  to  money, 
instead  of  remaining  a  specific  render  of  produce,  so  that 
one  wonders  rather,  how  it  should  erer  have  been  thought 
an  interest  in  land,  than  that  it  should  have  been  decided 
not  to  be  so."  So  I  say  here,  the  contract  was  for  the 
sale  of  a  given  quantity  of  potatoes,  arising  from  a  parti* 
cnlar  portion  of  land,  to  be  delivered  turned  up  by  the 
seller,  and  taken  away  by  the  buyer.  It  was  to  be  the 
specific  sale  and  delivery  of  what  was  to  be  a  complete 
chattel  at  the  time  of  delivery,  and  being  so,  although 
some  advantage  may  have  been  derived  to  the  defendant, 
by  the  potatoes  being  allowed  to  remain  in  the  land, 
still  it  was  not  an  agreement  for  the  sale  of  any  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concern- 
ing them,  within  the  meaning  of  the  Statute  of  Frauds. 

LiTTLEDALB,  J — .1  am  of  the  same  opinion.  The 
question  arises  ap6n  the  4th  section  of  die  Statute  of 
Frauds,  which  enacts,  that  no  action  shall  be  brought 
upon  any  contract  or  sale  of  lands,  tenements,  heredita- 
ments, or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memomndum  or  note  thereof,  shall  be  in  writing. 
The  question  then  is,  whether  the  agreement  for  tKe  sale 
of  these  potatoes  is  a  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them, 
and  I  am  of  opinion  that  it  is  not.  I  think  that  in  all 
cases,  if  the  subject-matter  of  the  contract,  which  is  the 
produce  of  land,  is  in  a  state  of  actual  existence  or  com- 
plete production  at  the  time  of  the  contract,  it  is  not 
a  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
within  the  meaning  of  the  section  to  which  I  hare  ad 
verted.  I  lay  down  this  as  the  general  principle  ;  but  in 
my  opinion,  though  these  potatoes  may  not  have  been 
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fully  grown  at  the  time  of  the  contract,  and  may,  by  being 
suffered  to  remain  in  the  earth,  hare  acquired  additional 
nourishment  or  a  further  degree  of  value,  yet  I  still  think 
that  it  is  not  a  contract  or  sale  of  any  interest  in  land, 
within  the  meaning  of  the  act  of  parliament.  The  words 
"lands,  tenements,  and  hereditaments,''  in  the  4th 
section,  appear  to  me  to  have  been  used  by  the  legis- 
lature as  importing  lands,  tenements,  and  heredita- 
ments, in  fee  simple.  It  is  clear  that  they  are  used  in 
this  sense  in  the  5th  section,  which  requires  that  a  will 
of  lands,  tenements,  and  hereditaments,  shall  be  attested 
by  three  witnesses.  Then  as  to  the  words  "  or  any 
interest  in  or  concerning  them,'*  they  must  also  be 
understood  as  referrable  to  a  real  and  not  a  chattel  in- 
terest. It  appears  to  me  that  the  interest  in  or  con- 
cerning lands,  tenements,  or  hereditaments,  must  be 
such  an  interest  as  gives  the  party  either  the  right  to 
the  reversion,  or  a  right  to  the  present  possession.  If 
it  is  a  contract  for  the  sale  of  a  term  of  years,  or  a 
contract  by  which  at  the  time  it  is  entered  iuto,  the 
vendee  is  to  have  a  present  possession,  then  it  will  be 
a  contract  or  sale  of  an  interest  in  lands,  within  the 
meaning  of  the  statute ;  but  otherwise  it  will  not.  Now 
here,  the  contract  only  gives  the  vendee  an  interest  in 
the  growing  produce  of  the  land,  which  constitutes  its 
annual  profit,  and  gives  him  no  interest  in  that  which 
can  be  said  to  be  identified  with  the  realty.  This  case 
seems  to  me  to  come  within  the  doctrine  of  the  law 
which  is  applicable  to  emblements.  In  Co.  Lilt.  66  b, 
it  is  said,  '^  if  tenant  for  life  soweth  the  ground  and 
dieth,  his  executors  shall  have  the  corn,  for  that  his  estate 
was  uncertain  and  determined  by  the  act  of  God."  Then 
speaking  of  who  shall  have  the  right  to  emblements,  he 
says,  ''  if  a  man  be  seized  of  land  in  right  of  his  wife,  and 
soweth  the  ground,  and  he  dieth,  his  executors  shall 
have  the  corn ;  and  if  his  wife  die  before  him  he  shall 
have  the  com."    He  then  proceeds  to  point  out  an  actual 
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distinction  between  emblements  and  the  land  itself :  and 
be  puts  cases  in  illustration  of  what  be  lays  down.  He 
is  here  speaking  of  an  interest  concerning  land.  But 
when  he  comes  to  the  growing  produce  of  land,  be 
points  out  a  distinction  between  the  land  itself,  and  that 
which  is  produced  by  artificial  culture.  The  latter  he  con- 
siders as  a  personal  chattel,  quite  independent  of^  and 
distinct  from,  the  land.  It  is  true  that  the  Statute  of 
Frauds  says  nothing  about  the  growing  produce  of 
land,  but  speaks  of  an  interest  in  or  concerning  it ;  but 
if  the  growing  produce  of  the  land  does  not  in  any  of 
the  cases  put  by  my  Lord  Coke^  constitute  any  part  of  the 
land,  it  appears  to  me  that  a  sale  of  potatoes  in  actual 
existence  at  the  time  of  the  contract,  whether  they  be 
in  a  state  of  maturity  or  not,  is  not  to  be  considered  a 
sale  of  an  interest  in  or  concerning  land,  within  the 
meaning  of  the  4th  section  of  the  Statute  of  Frauds ;  and  I 
think  the  cases  which  have  been  cited  do  not  impugn  this 
construction.  But  it  may  be  said,  that  the  object  of  the  Sta- 
tute of  Frauds  being  to  prevent  the  sale  of  a  valuable  inter- 
est in  property  from  being  contracted  for  by  parol,  there  is 
no  provision  in  the  statute  to  guard  against  a  case. of  this 
description.  That,  however,  is  not  so;  for  this  may  be 
considered  as  a  contract  for  the  sale  of  goods,  wares,  and 
merchandize,  within  the  meaning  of  the  seventeenth 
section.  It  is  clear,  that  if  these  potatoes  are  to  be 
considered  as  goods  and  chattels,  as  I  think  they  must, 
they  might  be  taken  in  execution,  under  a  writ  of  fieri 
facias.  It  is  decided,  that  growing  com  may  be  taken  in 
execution,  and  I  do  not  see  why  potatoes  and  turnips 
should  not  stand  on  the  same  footing.  Those  articles,  it  is 
true,  are  comparatively  of  modern  culture  in  this  country, 
and  therefore  it  is  not  likely  that  they  would  be  the  sub- 
jects of  legal  decision,  as  to  their  liability  to  be  taken  in 
execution.  Upon  general  principles  of  law,  however,  they 
would  belong  to  the  executors,  upon  the  death  of  the  owner 
of  the  fee,  and  woidd  not  go  to  the  heir ;  and  I  take  it  to 
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be  a  general  rale,  that  whaterer  would  go  to  the  exeeotof 
might  be  taken  in  execution.  There  are  some  things  at- 
tached to  houses,  and  which  appear  to  form  part  of  the 
realty,  which  may  be  taken  in  execution.  In  Wt^nne  v. 
Ingleby{a),  indeed,  it  was  held.  Chat  the  sheriff  cottld  not 
take  in  execution  ranges,  ovens,  and  set-pots,  affixed  to  a 
house  built  by  the  person  against  whom  the  execution 
issued^  because  they  would  go  to  the  heir ;  but  in  Poole's 
case  (ft),  it  was  held,  that  vats,  coppers,  8cc.,  set  up  in  a 
house  by  a  lessee  for  years,  for  the  purpose  of  carrying  on 
his  trade,  might  be  taken  in  execution  under  a  writ  of  fieri 
facias,  issued  against  him.  I  mention  these  cases  to  shew, 
that  even  things  that  appear  to  be  fixtures  to  the  freehold, 
may,  in  some  cases,  be  seized  as  goods  and  chattels,  and 
do  not  go  to  the  heir.  On  these  grounds,  I  am  of  opinion, 
that  the  contract  of  sale  in  this  case  was  no  more  than  the 
sale  of  a  chattel  interest ;  and  that  though  the  potatoes  were 
not  in  a  state  of  maturity  at  the  time  of  the  contract,  yet 
they  are  to  be  considered  as  goods,  wares,  and  mer- 
chandize, within  the  seventeenth  section  of  the  statute. 


\4l 


Rule  discharged. 


{a)  Ante,  vol.  i.,  247.    5  B.  &      Atk.  471 ;  and  Elwes  v.  Maiwe,   3 
A.  625.    Vid^ExpttrU  Qumey,  1      Ebst,  28. 

(»)  1  8dk<  366. 
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SsS'    The  Master  of  the  Rolls  sent  the  following  CMe  for  the 
opinion  of  this  Court. 

At  the  time  of  the  making  of  the  indenture  of  leadd 
and  rdease,  next  hereinafter  mentioned/  Anne  Forbes^ 

deed  of  settle- 
ment reserved  a  power   of  revoking  the  uses  therein  declared,  and  of  limiting  nei^ 
ones.      The  power  was  (iuly   executed,  and  previously  vested  estates  were  thereby 
devested  >-  Held,  that  the  uses  limited  in  the  execution  of  ib^  power  wtre,  nevertheless, 
valid. 


in 

dered  to  the 
uses  of>an 
antecedent 
deed  of  settle- 
ment   The 
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8piB9ier>  p«rty  ttiereto,  was  seised  for  an  estate  of  inhe-        ^^^^* 

ritance  in  fee  simple,  of  certain  freehold  manors,  mes*    Boddisotdh 

snages,    lands,    tenements,   and    hereditaments   thereby 

conveyed.    She  was,  also,  at  that  time  seised  for  an  estate 

of  inheritance  in  fee  tail,  at  the  will  of  the  lord,  and 

according  to  the  cnstom  of  the  manbr  of  Enfield,  of  certain 

copyhold  messuages  and  hereditaments,  with  the  appar- 

tenances,  in  the  said  indenture  mentioned,  situate  within* 

and  parcel  of  the  manor  of  Efffield,  and  demised  and 

demisable  by  copy  of  court-roll  of  the  said  manor,  to  any 

person  or  persons  willing  to  take  the  same,  in  fee  simple 

or  otherwise,  at  the  will  of  the  lord,  and  according  to  the 

custom  of  the  said  manor.    By  lease  and  release,  bearing 

date  respectively  the  27th  and  28th  June,  1786  (being  the 

settlement  made  previous  to  the  marriage  of  Anne  Forbes 

with  William  Raymond),  the  release  being  duly  made  and 

executed  by  and  between  Anne  Forbes  of  the  first  part, 

William  Raymond  of  the  second  part,  James  Raymond, 

the  elder,  of  the  third  part,  Thomas  Fuller  and  James 

Raymond  the  younger,  of  the  fourth  part,  John  Raymond 

and  Thomas  Hall  Fiske  of  the  fifth  part,  and  Jj)hn  Wolf 

and  Thomas  Hall  of  the  sixth  part,  in  consideration  of  the 

said  then  intended  marriage,  and  other  the  considerations 

therein  mentioned,  the  said  freehold  hereditaments  of  which 

Anne  Forbes  was  seised  in  fee,  were  granted  and  released  by 

her,  with  the  privity  and  consent  of  William  Raymond, 

and  Thomas  Fuller,  and  James  Raymond  the  younger, 

their  heirs  and  assigns,  to  the  use  of  William  Raymond 

for  life,  and  to  certain  other  uses  therein  specified.    And 

by  the  said  indenture  of  release  it  was  provided,  agreed 

and  declared,  by  and  between  all  the  said  parties  therbtct 

that  it  should  be  lawful  for  Thomas  Fuller  and  James 

Raymond  the  younger,  or  the  survivor  of  them,  or  the  heirs 

of  such  survivor,  at  any  time  or  times  hereafter,  at  the 

request  and  with  the  consent  and  approbation  of  William 

Raymond  and  Anne  Forbes,  his  intended  wife,  or  of  th^ 

survivor  of  them,  during  their  lives,  and  the  life  of  the 
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stirvivor  of  them,  (such  request,  conseht,  and  approbation 
to  be  testified  in  manner  therein  specified),  to  dispose  and 
convey,  either  by  way  of  sale  for  valuable  consideration  in 
money,  or  in  exchange  for,  or  in  lieu  of  other  manors,  &c., 
of  equal  value,  all  or  any  of  the  said  manors.  Sec,  unto 
any  person  or  persons  whoms6ever,  and  that  for  the  pur- 
pose of  efiecting  such  disposals  and  conveyances,  but  not 
for  any  other  purpose,  it  should  be  lawful,  if  it  should  be 
thought  necessary  or  requisite,  for  Thoi^as  Fuller  and 
James  Raymond  the  younger,  and  the  survivor  of  them,  or 
for  the  heirs  or  assigns  of  such  survivor,  upon  such  request, 
and  with  such  consent  and  approbation  as  aforesaid,  tes- 
tified as  aforesaid,  by  any  deed  or  instrument  in  writing,  to 
be  sealed  and  delivered  by  them,  the  said  Thomas  Fuller 
and  James  Raymond  the  younger,  or  the  survivor  of  them, 
or  the  heirs  or  assigns  of  such  survivor,  in  the  presence 
of,  and  attested  by,  two  or  more  credible  witnesses,  to 
revoke,  determine,  and  make  void  all  and  every  the  uses, 
estates,  trusts,  powers,  provisoes,  limitations  and  agree- 
ments in  the  said  indenture  of  release  limited,  declared 
and  expressed,  of  and  concerning  the  said  hereditaments 
so  to  be  sold  or  exchanged,  and  by  the  same,  or  any  other 
deed  or  instrument  in  writing,  to  be  sealed,  and  delivered, 
and  attested,  and  with  such  consent  and  approbation,  and 
so  testified  as  aforesaid,  to  limit  and  appoint  the  said  here- 
ditaments and  premises  whereof  the  uses  should  be  so 
revoked,  either  unto  the  purchaser  or  purchasers,  or  to  the 
person  or  persons  making  such  exchange  or  exchanges ; 
and  to  his,  her,  and  their  respective  heirs' and  assigns,  * 
or  otherwise  to  limit,  declare,  direct,  or  appoint  such  new 
or  other  use  or  uses,  estate  or  estates,  trust  or  trusts,  of 
and  concerning  the  same  hereditaments  a^d  premises,  as 
should  be  necessary  or  requisite  for  effecting  such  sale  or 
exchange.  And  after  further  reciting  in  the  said  inden- 
ture of  release,  that  Anne  Forbes  was  so  seised  in  fee-tail, 
as  aforesaid,  of  and  in  the  copyhold  messuages  and  here- 
ditaments, with  the  appurtenances,  within  and  parcel  of 
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the  manor  of  Enfield,  as  aforesaid,   Anne  Forbes  oove-        IBSS. 
nanted  to  make  such  surrender,  and  suffer  such  recovery   BoDDmorow 
in  the  copyhold  court  of  the  said  manor,  as  were  neces-  v 

sary  to  extinguish  her  estate  tail,  and  bar  all  remainders 
expectant  thereon ;  and  for  surrendering,  limiting,  and 
assuring  the  same,  according  to  the  custom  of  the  manor, 
to  the  same  uses,  and  subject  to  the  same  powers,  as  were 
before'  limited  and  declared  as  to  the  freehold  estates. 
Soon  after  the  execution  of  the  release,  the  intended  mar- 
riage was  solemnised ;  and  afterwards  Anne  Raymond, 
and  her  husband,  William  Raymond,  surrendered  to  the 
use  of  John  Spelman  Mannings,  to  make  him  a  tenant  of 
the  said  copyhold  premises,  in  order  that  a  recovery 
might  be  suffered  according  to  the  covenant.  On  the 
17th  March,  1 789,  Mannings  was  admitted,  and  a  reco- 
very was  suffered  according  to  the  covenant,  wherein  one 
F.  Ruddle  was  demandant.  Mannings,  tenant,  and  Tf  t7- 
Ham  Raymond,  and  Anne,  his  wife,  vouchees,  who  further 
vouched  the  common  vouchee.  Ruddle  was  admitted, 
and  immediately  surrendered  to  the  uses,  and  subject  to 
the  powers  in  the  indenture  of  the  release  contained  ;  and 
thereupon  William  Raymond  was  admitted  tenant  for 
life,  according  to  that  indenture.  By  release  and  ap- 
pointment of  the  16th  July,  1805,  made  and  executed 
by  Thomas  Fuller  and  James  Raymond  the  younger,  of 
the  first  part,  William  Raymond,  and  Anne,  his  wife,  of  the 
second  part,  Samuel  Boddington  (the  plaintiff),  of  the  third 
part,  James  Weston,  of  the  fourth  part,  the  Rev.  John 
Raymond,  of  the  fifth  part,  and  Ambrose  Weston,  of  the 
sixth  part — Thomas  Fuller,  and  James  Raymond  the 
younger,  in  consideration  of  1,320/.,  being  a  reasonable 
price  in  that  behalf,  to  them  paid  by  Samuel  Boddington, 
with  the  consent  and  approbation,  and  at  the  request  of 
William  Raymond,  and  Anne,  his  wife,  testified  as  required 
by  the  said  first  mentioned  indenture  of  release,  and  by 
virtue  of  the  powers  thereby  given,  sold  the  said  copyhold 
premises  to  Samuel  Boddington  in  fee.  *  And  in  pursuance 
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of  the  powers  to  them  ^veo  by  the  first  mentioned  ioden- 
BoDDiMOToif  ^^^f  ^^d  ^®  surrender,  revoked  the  uses,  8cc.,  to  which 
the  said  copyhold  premises  had  been  surrendered,  and  did 
thereby  limit  and  appoint,  that  all  the  said  copyhold  pre- 
mises should,  immediately  from  and  after  the  sealing  and 
delivery  of  the  said  indenture  of  release  and  appointmMit, 
be  and  remain  to  the  use  of  Samuel  Boddington,  his  heirs 
and  assigns;  and  William  Raymond,  for  himself,  and 
Anne^  his  wife,  did  covenant  with  Samuel  Boddin^on, 
that  he  would  surrender,  or  cause  to  be  surrendered,  into 
the  hands  of  the  lord,  to  the  use  of  him,  Samuel  Bodding* 
ton,  his  heirs  and  assigns,  the  said  copyhold  premises. 
The  said  indenture  of  release  and  appointment  of  the  16th 
Jufy,  1805,  was  a  disposition,  by  way  of  sale,  of  the  said 
copyhold  hereditaments ;  and  the  same  was  duly  signed, 
sealed,  and  delivered,  by  all  the  parties  thereto,  in  the 
manner  required  by  the  first  mentioned  indenture  of  re- 
lease and  settlement*  On  the  22d  August,  1805,  1Ft7- 
liam  Raymond,  according  to  the  custom  of  the  manor, 
surrendered  the  said  copyhold  premises  into  the  hands  of 
the  lord,  to  the  use  of  Thomas  Fuller  and  James  Ray- 
mond the  younger,  their  heirs  and  assigns,  upon  the 
several  trusts,  and  for  the  ends,  intents,  and  purposes 
mentioned,  expressed,  and  declared,  of  and  concerning  the 
same,  in  the  said  indenture  of  settlement  of  the  28th  June, 
1786 ;  and  at  a  court  holden  in  and  for  the  manor  on  the 
28th  August,  1806,  Thomas  Fuller,  and  James  Raymond 
the  younger,  were  duly  admitted  tenants  to  the  same ;  ha- 
bendum, unto  Thomas  Fuller  and  James  Raymond  the 
younger,  their  heirs  and  assigns,  at  the  will  of  the  lord, 
and  according  to  the  custom  of  the  manor,  upon  the 
several  trusts,  and  for  the  several  ends,  intents,  and  pur- 
poses mentioned,  expressed,  and  declared,  of  and  concern- 
ing the  same,  in  the  said  indenture  of  settlement  of  the 
28th  June,  1786.  Afterwards,  at  the  same  court,  Thonun 
Fuller  and  James  Raymond  the  younger,  surrendered  the 
same  copyhold  premises  into  the  hands  of  the  lord,  to  the 
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use  and  behalf  of  the  plaintiflT,  Samuel  IhdcUffgion,  his         i836. 
h^irs  and  assigns  for  ever;   and  thereupon  the  plaintiff, 
Samuel  Boddtngton,  wa",  at  the  same  court,  duly  admitted  ». 

tenant  to  the  same  copyhold  premises,  to  hold  the  same,  A^e^^J^tht. 
with  the  appurtenances,  unto  hini,  his  heirs  and  assigns, 
for  ever,  at  the  v/ill  of  the  lord,  and  according  to  the  cus- 
tom of  the  manor.  In  Jw/y,  1822,  the  defendant,  John 
Abemethjfy  entered  into  a  contract  with  the  plaintiff,  to 
purchase  of  the  plaintiff  the  said  copyhold  premises, 
whereof  the  plaintiff  had  been  so  admitted  tenant  as 
aforesaid,  and  a  bill  in  the  cause  was  filed  to  compel 
a  specific  performance  of  such  contract.  The  question 
for  the  opinion  of  the  Court  is,  whether  the  plaintiff  has 
an  estate  in  f^e  simple  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor,  in  the  said  copyhold  messuages 
and  hereditaments,  with  the  appurtenances. 

> 

Tinneif  {or  the  plaintiff.  The  question  in  this  case  is, 
whether  uses,  which  are  to  arise  in  future,  dependent  on 
contingencies,  and  which  are  to  defeat  previously  vested 
estates,  can  lawfully  be  limited  in  a  surrender  of  copyhold 
lands.  It  must  be  conceded  that  the  Statute  of  Uses  does 
not  extend  to  copyhold  lands ;  Rawden  v.  Malster,  (a) ; 
where  it  is  said^'*  the  Statute  of  27  H.  8,  c.  10,  of  Uses,. 
toucheth  not  copyhold,  because  the  transmutation  of  pos- 
session, the  sole  operation  of  the  statute,  without  allowance 
of  tlie  lord,  would  tend  to  the  lord's  prejudice.*' '  It  must 
be  further  conceded,  that  as  a  common  law  conveyance,  the 
surrender  in  'the  present  case  would  not  be  i^ood ;  and  the 
argument  on  the  part  of  the  defendant  consequently  must 
be,  that  a  surrender  of  a  copyhold  is  a  common  law  coA- 
reyance,  and  must  be  governed  by  common  law  rules  and 
principles.  The  reasons,  however,  upon  which  those  rules 
and  pnnciples  are  founded,  have'  by  no  means  a  general 
application '  to  copyhold  estate^  ;^therefofe,  the  rules  and 
principles  theniselyes  ban  Hardly  bi§  held  to  apply  to  such 

(a)  Cro.  Car.  42,  44. 
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1826.        estates*    A  freehold  in  futnro  will  not  pass  by  the  common 
BoDDiNGTON    ^^^'  bccause  a  freehold  cannot  be  transferred   without 
V-  livery  of  seisin.     A  fee  cannot  be  limited  to  a  stranger  in 

destruction  of  a  previous  fee,  because  by  the  common  law, 
no  estate  of  freehold  can  be  defeated  vrithout  entry  by  the 
feoffee,  or  his  heirs^  for  a  condition  broken,  and   that 
entry  would  defeat  the  limitation  over.     But  these  cases 
do  not  apply  to  copyhold  lands^  because  the  freehold  in 
them  always  remains  in  the  lord.      Many  instances  might 
be  mentioned  in  which  it  has  been  held,  that  cqpyhold 
estates  may  be  limited  in  modes,  which  the  common  law 
would  not  tolerate  as  to  freeholds.     A  gift  of  freehold  lands 
by  husband  to  wife,  or  by  wife  to  husband,  would  be  bad ; 
but  the  rule  does  not  hold  good  with  respect  to  copyhold 
lands :  Brooks  v.  Brooks  (a).   In  Coke's  Copyholder  (6),  a 
series  of  cases  of  this  sort  may  be  found.   That  book  estab- 
lishes the  position,  that  copyhold  lands  may  be  surrendered 
for  estates  of  freehold  to  commence  in  futuro,  and  the  old 
authorities  upon  the  subject,  fully  support  that  position . 
AUce  V.  Nash  (c),  decided  **  that  if  a  copyholder  surrenders 
according  to  the  custom,  to  the  use  of  N.  after  the  death 
of  the  surrenderor,  that  is  good ;  notwithstanding  that  one 
cannot  preserve  the  same  estate  to  himself,  for  the  estate 
is  in  the  lord.    And  the  surrenderor  durii^  his  life  shall 
take  the  profits,  and  afterwards,  the  lord  ought  to  admit 
B.  according  to  the  direction  of  the  surrender.''     In 
Paulter  v.    Cornhill  (d),  among  other  points,  ''  it  was 
moved,  whereas  the  surrender  was  to  the  use  of  one 
in  fee,  upon  condition  to  pay  100/.  to  a  stranger,  and 
if  he  failed,  that  it  should  be  to  the  use  of  a  stranger 
in  fee,  whether   that  were    a  good   limitation  to   the 
stranger ;  so  as  there  should  be  a  fee  dependent  upon  a 
fee.     The  Court  spake  not  much  hereto,  but  willed  to 
have  it  specially  found ;  yet  Beamond  conceived  it  to  be 
good  enough,  for  it  shall  be  as  an  use  limited  upon  a 
feoffment,  and  these  uses  shall  rise  out  of  the  first  surrender/^ 

{a)  Cro.  Jac.  434.        (A)  81.       (c)  Noy,  16S.        {d)  Cio.  Elii.  360. 
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So  111  Bentley  r.  Delamor  (a),  it  is  said,  **  it  is  good         ^^26. 
enough  to  limit  a  remainder  upon  a  contingent  fee  in    BoooniGToir 
copyholds,  as  in  case  of  mortgages  of  copyholds ;  a  sur-  ^• 

render  in  future  is  good,  for  the  freehold  remains  in  the 
lord.'*    The  only  case  which  presents  any  doubt  or  dif- 
ficulty upon  this  point  is,  that  of  Simpson  v.  Sotheme  (i). 
That  case  is  to  be  found  in  all  the  numerous  contemporary 
reporters  of  the  time,   who   vary  considerably  in  their 
accounts  of  it ;  but  the  fullest,  and  it  may  be  said  the 
best  report  of  it,  is  that  given  by  Buhtrode,  which  is  as 
follows.     **  Jl.  Simpson  being  a  copyholder  of  inheritance 
in  fee  simple,  did  surrender  these  his  copyhold  lands 
(jacens  in  extremis),  unto  the  lord  of  the  manor;  habendum, 
after  his  death,  ad  opus  et  usum  of  the  infant  then  being 
in  ventre  sa  mere,  and  that  if  such  infant  dies  without  heir, 
within  age,  or  before  marriage,  then  he  surrenders  these 
lands  to  the  use  of  one  J.  Simpson  and  his  heirs,  according 
to  the  custom  of  the  manor.     R.  Simpson,  the  copyholder, 
dies ;  afterwards  Joan,  the  in&nt  with  which  his  wife  was 
with  child,  was  bom,  the  which  Joan  died  within  i^e ; 
the  question  now  was,  whether  J.  Simpson  should  have 
his  copyhold  estate,  according  to  the  second  surrender,  or 
JS.  Spinke,  who  was  found  to  be  heir  to  R.  Simpson,  the 
copyholder,  whofaade  the  surrender,  and  also  to  Joan,  the 
infant  who  was  dead.''    The  decision  was,  that  J.  Simpson 
shoidd  not  have  the  estate;  but  that  was  on  the  ground 
that  a  grant  to  an  infant  in  ventre  sa  mere  was  not  good  by 
an  immediate  surrender ;  therefore,  the  case  as  reported  by 
Buhtrode  does  not  support  the  doctrine  that  a  surrender  to 
take  effect  in  future  cannot  be  good.    Croke,  in  hisreport  of 
the  case,  says,  '^  secondly,  they  resolved  that  this  surrender 
to  the  use  of  «7«  Simpson  and  his  heirs,  if  it  happens  that  his 
child  in  ventre  sa  mere  die  within  age,  is  merely  void ;  for  he 
cannot  make  such  a  conditional  surrender  to  operate  in 
future."  Buhtrode,  however,  gives  no  such  rescdution;  and 

(fl)  Freeman,  207.  376.    1  Roll.  Rep.  109, 137, 153. 

(6)  2  Bttlstr.  272.     Cro.  Jac.     Oodbolt,264.    2  Roll.  Abr.  791. 
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thongh  it  appears  from  his  report,  as  well  as  from  that  of 
BoDDfKCTON    Rolle,  that  Cokcy  C.  J.,  in  the  course  pf  the  discussion, 
^-  intimated  an  opinion  of  the  same  kind,  and  referred  to. 

Clampers  case  (a),  as  an  authority  in  point ;  that  latter 
case  upon  examination  appears  to  be  no  authority  for  such 
an  opinion,  and  is,  indeed,  a  very  different  case.    There, 
Margaret  Boreman,  who  was  copyholder  in  fee,  married 
J.  Clampe:    they  afterwards  surrendered  the  land,   per 
nomen  of  the  reversion,  after  the  death  of  them  both, 
to  the  use  of  the  plaintiff    and   his  heirs;    Margaret 
Clampe    died,  and    afterwards  her  husband ;    and   the 
plaintiff  entered ;    the  defendant  was  customary  heir  of 
Margaret   Clampe.    The  Court  gave  judgment  for  the 
defendant,  and  rightly,  for  there  it  was  clear  that  the 
.surrender  was  void,  for  it  was  a  surrender  of  a  reversion . 
which  was  not  in  the  surrenderors.     In  Godbolt's  report  of 
Simpson  v.  Sotherne,  the  ground  of  the  decision  is  repre- 
sented as  being  that  the  remainder  to  J.  Simpson  was  de- 
pendent upon  a  condition  precedent,  which  was  never  per- 
formed.  In  Coke*s  Copyholder,  Supplement,  144,  the  «ame 
case  is  quoted  as  a  decision  that  a  surrender  must  be  to  .a 
person,  or  to  the  use  of  a  person,' who  is  in  esse,  and  who  is 
capable  of  such  a  surrender,  or  of  taking  presently  by  force 
of  Buph  a  surrender ;  and  there,  consequently,  a  surrender  to 
the  use  of  an  infant  in  ventre  sa  mere  was  held  to  be  void. 
And  that  was  probably  the  true  ground  of  the  decision,  for 
in  Bulstrode's  report  of  the  case,  Coke^  C.  J.,  assimilates  it 
to  a  devise  to  an  infant  in  ventre  sa  mere,  which  he  says 
cannot  be  good.     In  Cokeys   Copyholder,  81,  it  is  said, 
''in  customary  grants  upon  surrenders,  the  law  is  not  so 
strict  as  in  grants  at  the  common  Jaw ;  for  in  grants  at 
the  common  law,  if  the  grantee  be  not  in  rerum  natur&, 
and  able  to  .take  by  virtue  of  the  grant,  presently  upon  the 
grant  made,  it  is  merely  void ;  but  in  customary  grants 
upon  surrenders,  the  law  is  otherwise,"      Now  that  is 
opposed  to  the  decision  in  the  case  of  Simpson  y.  Sotheme, 

(fl)  2  Show.  996.     ^ 
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and  Lord  Coke  adds,  that  a  surrender  to  him  that  shall  be 
heir  of  J.  S.,  or  to  J.  S/s  next  child,  is  good*    The  deci-    boddincton 
sion  in   Simpson  v.  Sotherne  as   reported   by  Croke,  is  «. 

certainly  quoted  with  approbation  in  Gilbert^  Tenures, 
259;  but  it  is  questioned  in  Fearne's  Contingent  Re- 
mainders, 6th  ed.,  276,  where  Paulter^  v.  Cornhill,  and 
Stockefv.  Edwards  {a),  are  cited  as  in  point.  The  last 
mentioned  case  is  thus  stated : — '^  A  surrender  of  a 
copyhold  tenement  was  made  to  the  use.  of  himself 
for  life,  and  after  to  the  use  of  J.,  his  youngest 
son,  and  the  heirs  of  his  body,  if  he  attain  to  the 
age  of  eighteen  years ;  and  if  he  die  before  he  attain  to 
that  age,  without  issue  male,  then  to  his  right  heirs." 
The  question  there  was,  .whether  this  was  a  contingent 
remainder,  or  whether  it  would  operate  immediately  upon 
the  death  of  a  tenant  for  life;  and  the  Court  held  that 
it  would  operate  immediately.  The  same  case  is  reported 
by  Levinz  (6),  who  assumes  it  to  have  arisen  out  of  a 
devise  of  copyholds,  but  a  note  to  the  case  of  Bromfield  v. 
Crowder  (c),  shews  that  assumption  to  be  erroneous ;  and 
neither  of  those  reporters  go  so  far  as  to  intimate  that 
any  doubt  was  expressed  that  such  a  conditional  sur- 
render, to  take  effect  if  the  son  died  before  he  attained 
the  age  of  eighteen  years,  would  be  good.  It  will  be 
urged  on  the  other  side  that  surrenders  of  copyholds  are,  in 
effect,  common  law  conveyances,  and  must  be  so  con* 
strued  ;  and  cases  will  be  cited  which  seem  at  first  sight 
to  support  that  position.  For  instance,  in  Lovell  v. 
Lovell  (d),  liOrd  Hardwicke  said,  **  Surrenders  of  copy- 
hold estates  are  to  be  construed  as  deeds  and  conveyances 
at  common  law,  and  not  as  a  will."  Bwt  even  if  they  are 
to  be  construed  as  common  la^  conveyances,  it  by  no  means 
follows  that  they  must  operate  as  such  ;  and  the'concluding 
words,  *'  and  not  as  a  will,"  clearly  shew  that  Lord  Hard-  ^ 
wicke  was  referring  merely  to  the  construction  of  the  words. 

(o)  2  Show.  398.  .  (f)  1  N.  11.  324. 

(6)3  Lev.  132.  ((^3  Atk.  11. 
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of  the  surrender,  which  the  very  next  sentence  confirms ; 
for  he  adds,  '^  and,  as  Mr.  Ford  said,  a  springing  use  in  a 
copyhold  estate  would  be  construed  as  a  sprhiging  use  in 
a  freehold."  In  Fisher  y.  Wigg(a)g  Lord  Holt  said, 
''  copyhold  lands  do  not  differ  in  construction  of  law  from 
freehold  lands,  and  surrenders  of  copyholds  must  be 
governed  by  the  same  rules  as  conveyances  at  common 
law;''  but  that  is  open  to  the  same  observation  as  the 
dictum  of  Lord  Hardwicke,  and  the  other  Judges  enter*-' 
tained  a  different  opinion :  and  it  is  admitted  in  Watkins 
on  Copyholds  (b),  that  if  that  is  law,  surrenders  of  copy- 
holds ought  not  to  be  construed  as  conveyances  at  com- 
mon law.  If  an  estate,  to  commence  in  futuro,  may  be 
limited  on  a  surrender  of  copyhold,  why  may  not  a  pow^ 
be  reserved  of  revoking  the  uses  declared  in  the  surrender, 
and  limiting  others  in  their  stead  ?  Lord  Hardwicke  seems 
clearly  to  have  been  of  opinion,  in  the  oase  of  Lovell  v. 
Lovell,  that  a  springing  use  might  be  limited  in  a  sur- 
render of  copyhold,  and  there  are  oases  in  which,  though 
this  point  was  not  discussed,  it  seems  to  have  been  as- 
sumed that  a  surrender  of  copyhold  to  particular  uses, 
with  a  power  to  the  surrenderor  of  revoking  those  uses, 
and  declaring  others,  by  deed  or  by  will,  would  be  good  ; 
Roe  V.  Griffith  (c).  Doe  v.  Morgan  (d).  Lord  Kensin^on 
V.  Mansell  (e).  There  is  a  current  of  authorities  tending 
to  shew,  that  in  a  surrender  to  the  use  of  his  will,  a  devisor 
may .  limit  springing  uses,  the  effect  of  which  will  be 
to  defeat  previously  vested  estates;  WeUeoke  v.  Ham- 
mond,  cited  in  Borastons  case  (/),  Brian  and  Catosen's 
case  (g),  Taylor  v.  Taylor  (A),  Driver  v.  Thompson  (t). 
Doe  V.  Barthrop  (ft),  Holder  v.  Preston  (t);  and  as  a 
will  does  not  operate  as  a  devise  of  copyholds,  but  merely 


(fl)t  P.Wma.  14. 
622. 
(6)  1. 112. 
(c)  4  Burr.  1953. 
id)  7  T.  R.  103. 
(013  Ves.  240. 


1  Ld.  Ray. 


(/)  3  Rep.  20. 
(g)  3  Leon.  115. 
(h)  1  Atk.  386. 
(t)  4  Taunt.  294. 
(k)  5  Taunt  382. 
(/)  2  Wil8.  400. 
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as  a  declaration  of  the  uses  of  the  surrender,  it  seems  incon-        1 826.   • 
sisteut  with  sound  reasoning  to  contend,  that  uses  declared  ^  '^"^^^ 
in  that  mode  may  be  supported,  but  not  in  any  other.  v. 

Before  the  Statute  of  Uses,  although  a  freehold  could  not 
be  given  to  commence  in  futuro,  springing  uses  might  be 
declared  upon  a  feoffment  of  a  freehold  to  uses,  because  in 
that  case  the  freehold  always  remained  in  the  same  person ; 
and  the  same  rule  ought  to  apply  to  the  case  of  a  copy- 
hold, because  there,  the  freehold  always  remains  in  the 
lord.  In  point  of  practice,  copyhold  estates  were,  during 
a  long  course  of  years,  made  the  subjects  of  settlements 
similar  to  the  present.  Precedents  of  such  cases  are  yet 
extant  in  the  books  (a),,  and  their  validity  was  never 
seriously  questioned  until  modem  times  (ft).  It  is  highly 
desirable  that  such  settlements  should  be  held  valid  by  the 
courts  of  common  law,  because,  otherwise,  they  must  be 
made  by  way  of  trust,  and  the  parties  must  be  driven  into 
a  court  of  Equity  to  compel  the  performance  of  the  trusts. 
The  manor  rolls  are  evidence  of  the  copyholder's  title,  but 
no  steward  of  a  manor  will  enter  trusts  upon  the  rolls;  and 
the  trusts  may  be  defeated  by  the  trustees  committing  a 
forfeiture,  or  the  estate  of  the  trustees  may  escheat  by 
accident;  and  in  either  of  those  cases  great  injustice 
would  be  worked,  for  then  the  lord  would  hold  by  a 
title  paramount  to  the  trusts,  instead  of  one  subject  to 
them. 

G.  JB.  Cross,  eonttk.  The  plaintiff  has  no  estate  in  fee 
simple  in  the  copyhold  premises  in  question.  It  must  be 
admitted,  that  the  power  reserved  in  this  settlement,  of 
revoking  the  old,  and  declaring  new  uses,  has  been  well 
executed ;  the  question  is,  whether  such  a  power  is  good  ? 
That  such  a  power  would  be  bad,  in  a  common  law  con- 
veyance of  a  freehold,  there  is  no  doubt ;  and  it  is  equally 

(a)  English   Copyholder,  385.         (6)  Gilb.  Ten.  259.  Walk.  Copy. 
Horseman's  Precedents,  II.  468.  c.  5.* 

III.  425. 
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t820.        clear,  that  surrenders,  of  copyholds  ought  to  bo  treated  as 
BoDDiNGTON    coiumon  law  conveyances.     Such  a  power  is  repugnant  to 
^'  the  principles  of  law,  applicable  to  copyholds,  for  it  would 

defeat  previously-vested  estates;  and,  according  to  the 
general  rule  of  law,  no  vested  estate  of  copyhold  can  be 
devested,  except  by  surrender.     It  has  been  argued,  that 
the  rules  of  common  law  do  not  apply  to  copyholds,  be- 
cause the  freehold  remaining  in  the  lord,  supports  all  the 
uses  and  trusts  declared  of  the  land,  and  the  lord  stands 
in  a  parallel  situation  with  the  feofiee  to  uses  of  freeholds. 
But  the  argument  is  not  maintainable,  for  there  is  this 
clear  distinction  between  the  cases :  previous  to  the  Sta- 
tute of  Uses,  the  legal  estate  was  in  the  feoffee ;  but  in 
the  case  of  copyholds,  it  is  in  Uie  copyholder,  and  oot  in 
the  lord :  and  as  the  estate  of  the  copyholder  is  sufficient 
to  support  the  trusts,  and  as  springing  uses  may  be  limited 
by  way  of  trust,  no  inconvenience  can  result  from  holding 
such  a  power  as  this  to  be  void.     In  their  descent,  copy- 
holds follow  the  rules  of  conuuon  law;    Voice's  Copy- 
holder  (a) :  Smith  y,  Triggsib):  and  if  there  is  ardevise 
to  the  customary  heir,  he  is  nevertheless  in  by  descent, 
and  not  by  the  will;  Doe  v.  Wrootic),     In  Doe  v.  Bar^ 
ihmp  {d),  there  was  a  devise  of  copyhold  to  two,  and  their 
heirs,  in  trust  to  permit  M.  A.  S.  to  enjoy  the  same,  or  to 
pay  to,  or  to  permit  and  sufTer  her  to  receive  the  rents, 
during  her  life,  for  her  separate  use ;  and  subject  to  such 
estate  of  M,  A.  S.,  to  such  persons,  Sec,  as  M.  A,  S, 
should  by  her  will  appoint ;   and,  in  default  of  appoint- 
ment, to  the  right  heirs  of  J/.  A.  S.     It  was  held  that  the 
appointee,  by  will,  of  il/.  A.  S.  took  a  legal  estate,  although 
the  trustees  had  never  surrendered  to  the  use  of  the  will 
of  ili.  il.  iS.«  nor  had  il/.  A,  S.  been  admitted  tenant; 
and  the  Court  said,  V  it  was  a  general  rule,  that  the  legal 
estate  in  the  trustees  should  be  carried  only  so  far  as  was 
necessary  to  effectuate  the  several  intentions  of  the  will ; 

(A)  1  Sir.  487.  (d)  5  Taunt.  382. 
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that  in  that  case,  th6  trust  was  sufficiently  executed,  by         i^^* 
limiting  to  the  tnistees  a  base  fee,  determinable  with  the   boddikgtok 
life  of  M.  A.  S.y  and  that  the  legal  estate,  therefore,  went  «- 

over  from  them  when  that  estate  determined."    The  result 
of  all  these  cases  is,  that  the  copyholder  remained  always 
with  the  legal  estate,  with  all  its  incidents  attached  to  it, 
and  had  not  a  mere  fiduciary  estate ;  all  those  incidents 
were  at  common  law,  and  were  enforcible  in  the  common 
law  courts :  and  there  are  numerous  authorities  for  saying 
that  a  conveyance  by  surrender  and  admittance  is  a  com- 
mon law  conveyance,  and  is  to  be  governed  by  the  rules 
of  common  law.     Lord  Holi  was  of  that  opinion  in  Fisher 
^'    ^^gg  Wf  ^^^  though  two  learned  Judges,  Gould,  J,, 
and  TurtOHf  J.,  dissented  from  him  on  that  occasion,  he 
was  supported  in  expressing  a  similar  opinion  in  the  case 
of  Idle  V.  Cook(h),  a  very  few  years  afterwards,  by  a 
majority  of  the  Court.     In  that  latter  case,  the  Court  held 
that  a  surrender  was  to  be  treated  as  a  common  law  con- 
veyance;  and  Powis,  3,,  speaking  of  a  surrender,  and 
considering  what  language  was  sufficient  to  create  an 
estate  tail,  said,  ''  in  a  conveyance  at  common  law,  as  this 
is,  the.  donor  must  by  expreto  words  give  .direction  from 
whose  body  the  heirs  inheritable  are  to  issue."     In  Sut* 
ton  V.  Sutton  (c),  the  rule  is  there  laid  down :— **  In  the 
cases  of  surrenders  of  copyhold  estates,  the  same  construc- 
tion must  take  place,  as  in  all  other  conveyances  at  law ; 
and  so  held  in  Idle  v.  Cook,  by  the  whole  Court,  that  a 
limitation  of  uses  -in  a  copyhold  surrender,  must  be  con- 
strued by  the  same  rules  assf  it  were  a  limitation  in  any 
other  conveyance  at  common  law;"  and  the  rule  is  laid 
down  to  the  same  effect,  by  Lord  Hardwicke,  in  Lovell  v. 
Lovell:  and  by  Lord  Kent/on,  in    Wright  v.  Kemp{d), 
In  Gilbert*^  Tenures  (e),  it  is  said^  *'  as  well  estates  as, 
descents  of  copyholds,  are  to  be  guided  according  to  the 

(fl)  1  P.  Wms.  14.  (r/)  3T.  R.  470. 

(fc)  1  P.  Wms.  70.  (e)  258. 

(f)2Alk.  101. 
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N^«v"«^  rules  of  coaunon  laW|  «s  a  necessaiy  consequenoe  upoa 
BoDDiHQTON  ^]|^  customary  estates  ;'*  and  there  are  maay  cases  which 
Abebvetht.  exemplify  that  position,  and  in  which  it  has  been  de* 
cided,  that  customary  estates  of  freeholds  cannot  be  giren 
to  commence  in  futuro.  In  Dunnal  t.  GUe$  (a)>  it  was 
said,  '^  If  I  surrender  to  the  use  of  B.  after  my  decease,  it 
is  not  good."  In  LeonariTB  Report  of  Champ's  case(6)y  it  is 
said,  **  a  copyholder  in  possession  surrendered  the  rerersion 
of  his  land,  post  mortumauam,  to  the  lord,  to  an  use  ;  and 
it  was  adjudged  that  thereby  nothing  passed.''  In  Sea^- 
good  V.  Hone  (c),  ^'^  the  case  was,  John  Reve,  copyholder 
in  fee,  surrendered  into  the  hands  of  two ;  this  surrender 
not  to  stand  and  be  in  full  force  until  after  the  death  of 
John  Reve»  John  Reve  died,  and  the  surrender  was  pre* 
sented  at  the  next  Court,  and  Francis  Reve  and  John 
Reve  were  admitted.  And  it  was  resolved  that  the  sur- 
render was  good,  and  that  clause,  being  repugnant  to  the 
premises,  shall  be  rejected  as  void  and  idle,  and  shall  not 
destroy  the  premises."  The  plain  inference  from  that  case 
is,  that  the  clause  in  question,  if  not  ''void  and  idle" 
itself,  would  have  made  the  surrender  void.  But  the 
leading  case  upon  this  point  is  that  of  Simpson  v.  Sotherne, 
which  seems  decisive  in  favour  of  the  defendant,  for  the 
decisions  there,  as  given  by  Coke  in  his  report  of  the  case  (<2), 
are  these : — "  First,  that  this  surrender,  habendum,  after 
death,  to  the  use  of  another,  and  his  heirs,  is  merely 
void :  for  a  copyholder  in  fee  cannot  surrender,  habendum, 
after  bis  death,  no  more  than  a  tenant  in  fee  can  convey 
his  lands,  habendum,  after  his  death,  for  then  he  should 
leave  a  particular  estate  in  himself  which  is  against  the 
rules  of  law ;  and  there  is  not  any  difference  betwixt  a 
copyhold  and  a  freehold  as  to  that  purpose.  Secondly, 
that  this  surrender  to  the  use  of  J.  5.  and  his  heirs, 
if  it  happens  that  his  child  in  ventre  sa  mere  die  within 

(a)  1  Brownl.  41.  (c)  Cro.  Car.  366. 

(6)  4  Leon.  1.  (rf)  Cro.  Jac.  376. 
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age,  is  merely  void ;  for  he  eaimot  make  such  a  oonditional        ^BS6. 
surrender  to  operate  in  future/'    Buhtrode'n  report  of  the   bodoimotov 
case  is  certainly  somewhat  different,  but  still  it  furnishes  no  *• 

authority  in  favour  of  the  plaintiff.    There  Coke,  C.  J.,  says, 
''  this  case  may,  perad venture,  somewhat  vary  from  Clamp^s 
case;  there  he  surrendered,  after  his  death,  to  the  lord,  to 
uses ;  but  here  he  surrenders  to  the  lord,  habendum,  after 
his  death,  to  the  use,  8cc. ;"  but*  Haughton,  J.,  says,  ^'  a 
surrender  of  a  copyhold  estate  to  the  use  of  another,  this 
is  a  conveyance,  and  a  man  cannot  make  a  conveyance  to 
begin  upon  a  contingency ;  no  casp  there  is  of  this :"  and 
Coke,  J.,  says,  **  By  devise  such  an  estate  might  be  made* 
but  not  so  as  here  it  is,  in  point  of  a  surrender,  which 
cannot  be  good.''    The  decision  in  Clanq/s  case  is  re- 
cognised also  in  Barker  v.  Taylor  (a);   and  a  similar 
decision  will  be  found  in   Bambridge  v.    Whitton  (A). 
X/fai  V.  Nash,  which  has  been  cited  on  the  part  of  the 
plaintiff  from  Noy,  is  very  differently  stated  by  Brown^ 
low  (c).    There  the  surrender  is  described  as  being  to  the 
second  son  for  life,  after  the  death  of  the  tenant  and  his 
heirs,  and  is  said  to  have  been  held  a  bad  surrender;  and 
in  the  Lex  Custumaria  {d),  the  case,  as  represented  by  Noy, 
is  said  to  be  a  wrong  decision.     In  Roe  v.  Griffitha,  and 
the  other  cases  of  that  class,  no  decision  was  ever  arrived 
at  upon  the  point,  nor,  indeed,  was  the  point  ever  dis- 
cussed; therefore,  they  cannot  be  considered  as  having  any 
weight,  or  as  being  any  authorities  on  the  subject.     But, « 
even  assuming  that  a  surrender  to  operate  in  future  may 
be  good,  still  it  by  no  means  follows  that  the  execution  of 
a  power  to  revoke  the  uses  of  a  surrender,  and  to  declare 
others  in  their  stead,  shall  defeat  a  previously  vested 
estate  in  copyhold  lands.    An  eminent  modem  writer  has 
expressed  an  opinion,  that  a  vested  estate  cannot  be  de- 
vested by  such  means  (e) ;  and  cites  as  his  authority  Coke*B 

(a)Godb.451.  {d)  117. 

(fr)  March,  1T6.  (e)  Gilbert  on  Uses,  by'Sugden, 

(c)I.  127.  363,  note. 
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1826.         Copyholder  (a),  where  it  is  said,  "a  copyhold  interest 
BoDWNGTON    ^'^'"^o*  ^  transferred  by  any  other  assurance  than  by  copy 
V-  of  court  rolls;  according  to  the  custom.'^    It  is  true,  it  is 

said  in  Coke's  Copyholder  (b),  as  cited  on  the  other  side, 
that,  *'  in  customary  grants  upon  surrenders,  the  law  is  not 
so  strict  as  in  grants  at  the  common  law;''  but  Lord  Coke 
adds,  **  the  reason  of  the  law  is  this, — ^a  surrender  is  a 
thing  executory,  which  is  executed  by  the  subsequent 
admittance,  and  nothing  at  all  is  invested  in  the  grantee 
before  the  lord  hath  admitted  him  according  to  the  sur- 
render;  and,  therefore,  if  at  the  time  of  the  admittance,  the 
grantee  be  in  rerum  natura,  and  able  to  take,  that  will 
serve:"  that. passage,  therefore,  taken  altogether,  does  not 
at  all  warrant  the  position  that  the  execution  of  a  power 
such  as  this  can  defeat  a  vested  estate  of  copyhold.  At 
all  events,  even  if  the  Court  should  think  that  a  surrender 
to  uses  to  operate  in  future  may  be  good,  still  they  cannot 
give  judgment  in  favour  of  the  present  plaintiff,  unless 
they  are  further  of  opinion,  that  the  deed  originally  de- 
claring the  uses  of  the  surrender,  may  also  reserve  a  power 
to  revoke  vested  estates,  and  to  limit  new  ones. 

The  foUowirig  certificate  was  sent : — '*  This  case  has 
been  tirgued  before  us  by  counsel.  We  have  considered 
it,  and  are  of  opinion  that  the  plaintiff  has  an  estate  in 
fee  simple,  at  the  will  of  the  lord,  according  to  the  custom 
^  of  the  said  manor,  in  the  said  copyhold  messuages  and 
hereditaments,  with  the  appurtenances. 

C.  Abbott. 
J.  Bailey.' 

G.  S.  HOLROYD  (c)." 

(a)  S.  36,  p.  83 .  (c)  Liltkdalc,  J.,  was  not  pre- 

(6)  81.  sent  at  the  argument.  ' 
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J.  SaundersoN;  Anne,  his  Wife,  and  Lydia  White, 

Spinster,  r.  Griffiths.  1826. 

Assumpsit  upon  a  special  agreement,  alleged  to  have  Where  baron 
been  made  between  the  plaintiffs  and  the  defendant  re-  clared  with  A. 

spectively,  whereby  the  plaintiffs  agreed  to  demise  and  let  J^^^h^V^^ 

.  an  agreement 

unto  the  defendant  certain  lands  and  premises,  therein  to  demise 
particularly  described.     After  setting  out  the  agreement,  j^*"^^  ^^'^ 
the  declaration  averred,  that  defendant  became  and  was  considerations 
tenant  to  the  $aid  plaintiffs  (naming,  them)  of  the  premises  moving,  and 
in  question,  on  the  terms  mentioned  in  the  said  agreement,  averring  the 

-  -  .  promises  to 

and  was,  thereupon,  put  into  possession  thereof;  and  that  the^Arfe,and 

in  consideration  of  the  premises, .  and  that  said  plaintiffs  ev?le^<^hat" 

had  then  and  there  undertaken  and   promised  to  said  the  agreement 

defendant  to  do  and  perform  all  things  in  the  said  agree-  |^  ^y  an 

mentbythem  in  that  behalf  to  be  done. and  performed,  agent, for  and 

he,  defendant,  undertook   and   faithfully  promised  said  the  wife,  and 

plaintiffs,  that  he,  during  the  continuance  of  his  tenancy,,  h'i?^^  fetal 

would  perform  the  terms  and  conditions  thereinbefore  par-  yariance, 

tiqularly  mentioned.      Assignment  of  breaches,  in  not  re-  hiwband  lud 
pairing  during  the  term,  under-letting  without  license,  and^  received  rent 

for  not  using  the  farm-latids  in  a  husbandlike  manner.  Q^^g^l,,^. 

Second  count  nearly  the   same  as  the  first.     The  third  q«enito  the 

count  stated,  that  in  consideration  that  defendant  had  agreement, 

become  and  was  tenant  to  said  plaintiffs,  of  certain  oth^r  ^"V"  i^ 

farm-lands  and  premises,  being  the  freehold  of  plaintiffs^  tion  averring 

Anne  Saunderson  and  Lydia  Whiter  defendant,  undertook  fe^dant  was 

and  promised  to  use  and  cultivate  the  lands  in  a  bus-  tenant  to  the 

bandlike  manner.    Breach,  that  defendant  did  not  use  andlLl        ' 

and  cultivate  the  lands  in  a  husbandlike  manner.    Plea,  2?^*°.    . 

'  nurm  the  lands 

the  general  issue,  and  issue  thereon.    At  the  trial  before  in  a  hushand- 
the. Justices,  at  the  Court  of  Great  Sessions,  at  the  last  and  it^'JI^V. 
L^nt  assizes  for  the  county  of  Glamorgan^  the  plaintiffs  ing  that  the 
produced  in  evidence  an  agreement  for  a  lease,  made  and  ^^\y  ^^y  two, 

and  that  the 
agreement  was  also,  to  keep  the  land  rofi'ltfnt/^t/igraM:*^  Held,  fatft>  variances. 
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1826.  execated  on  the  1st  of  February,  1822,  between  Alexander 
Saumdsssov  Murray,  agent  for  and  on  behalf  of  Miss  White,  of  Park 
^    ^'  Street,  London;  and  Mrs.  Saunderson,  of  Brighton,  in 

the  county  of  Sussex,  of  the  one  part^  and  the  defendant 
of  the  other  part;  whereby  the  said  A.  Murray,  for  and  on 
behalf  of  Miss  White  and  Mrs.  Saunderson,  agreed  to  let 
unto  the  defendant  all  that  part  of  the  grass  lands  south 
of  Miskin  House,  formerly  occupied  by  Lewis  Williamg, 
containing  about  57  acres ;  and  the  defendant  agreed  to 
take  the  same  lands  for  a  term  of  one  year  from  that  date, 
to  continue  in  force  from  year  to  year^  and  to  farm  the 
lands  in  a  good  and  husbandlike  manner^  to  keep  them 
constantly  in  grass,  and  to  bestow  thereon  yearly  all  the 
muck  and  manure  made  upon  the  same  lands.    The  agree- 
ment further  witnessed  that  the  defendant  agreed  also  to 
take  the  grass  lands,  occupied  by  Thomas  Williams,  of 
Miskin  House,  from  the  2nd  of  August  then  next  ensuing, 
at  the  yearly  rent  of  57L,  and  pay  for  the  land  south  of 
Miskin  House,  the  yearly  rent  of  36/.    The  defendant 
thereby  further  agreed  not  to  let  or  imderlet  either  of  the 
said  parcels  of  land,  without  the  consent  of  his  landladies, 
and  to  keep  the  gates  and  fences  in  repair.     On  the  part 
of  the  landladies,  it  was  stipulated  that  they  diould  put  the 
fences  and  premises  into  tenantable  repair  as  soon  as  con- 
veniently might  be,  to  allow  rough  timber  for  the  de- 
fendant's rep^r,  to  be  marked  and  pointed  out  by  the 
steward;   and,  lastly,  it  was  witnessed  by  the  parties 
thereto,  that  they  should  ^nter  into  and  execute  a  lease  of 
the  before  mentioned  premises.    The  agreement  was  signed 
by  Murray  the  agent,  and  the  defendant  respectively.    It 
was  proved  by  |Ar.  Murray,  that  he  had  demanded  and 
received  rent  of  the  defendant  for  Mr.  and  Mrs.  Saun- 
derson,  and  that  he  had  paid  over  the  same  in  moieties, 
one  to  Mrs.  Saunderson,  by  the  direction  of  her  husband, 
and  the  other  to  Miss  White,  the  latter  and  Mrs.  Saun^ 
derson  being  sisters.    On  the  part  of  the  defendant,  it  vras 
objected,  that  there  was  a  misdescription  in  the  declaration 
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of  the  agreement  declared  upon  in  the  first  count.    In  that 

count  the  agreement  was  averred  to  have  been  made  by    Saukmrsosi 

three  plaintiffs,  whereas  the  instrument  produced  in  evi-  ^' 

dence,  purported  to  have  been  made  on  behalf  of  Mrs. 

Saunderson  and  Miss  Whit^  only.    The  second  count,  it 

was  contended,  was  also  disproved  in  evidence,  for  the 

consideration  there  stated  for  the  defendant's  promise  was, 

that  he  had  become  tenant  to  all  the  three  plaintiffs,  the 

fact  being  that  he  was  tenant  only  to  two.    To  this  it  was 

answered,  that  the  rent  having  been  paid  by  the  defendant 

to  Saundersoii  the  husband,  and  the  latter  having  received 

it  without  objection,  he  must  be  considered  in  law  as  a 

party  to  the  contract,  and  bound  by  his  acknowledgment 

of  the  defendant  as  tenant.    The  learned  Judges,  however, 

were  of  opinion,  that  the  fact  of  the  husbusd's  receiving 

rent  could  not  by  relation  make  him  a  party  to  a  contract 

by  which  he  was  not  bound  ab  initio,  and,  therefore,  they 

directed  the  plaintiffs  to  be  nonsuited.    A  rule  nisi  having 

been  obtained  in  Easter  term,  for  setting  aside  the  nonsuit, 

cause  was  now  shewn  by — 

Malkin  and  Whitcombe.  Neither  of  the  counts  upon 
which  the  plaintiffs  rely,  is  supported  by  the  evidence* 
The  first  count  avers,  that  the  agreement  was  made  be- 
tween all  the  three  plaintiffs  and  the  defendant*  Now 
that  is  not  true  in  fact,  nor  is  it  the  legal  effect  of  the 
instrument,  assuming  that  Mr.  Saunderson  had  an  interest 
in  the  subject-matter  of  the  agreement.  It  may  be  true, 
that  the  husband  is  entitled  to  the  wife's  portion  of  the 
rent ;  but  that  will  not  make  him  liable  to  perform  the 
stipulations  and  conditions  of  an  agreement,  to  which  he 
is  not,  in  fact,  a  contracting  party.  The  consideration  for 
the  promises  stated  in  the  declaration,  fails  in  proof,  when 
it  is  shewn  that  the  consideratioD  was  moving  only  from 
two,  and  not  from  three  plaintifis.  Payment  of  rent  to 
Mr.  Saunderson,  will  not  by  lelation  make  him  a  party  to 
the  contract,  if  he  was  not  originally  bound  to  perform  the 
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1826.        $tipulatioas  in  the  agreement*     It  is  perfectly  clear,  that 
Sattkd^son   ^^  ^^^  defendant  had  bad  to  complain  of  a  breach  of  the  \ 

V.  agreement  on  the  part  of  the  plaintiffs,  he  could  not  have 

made  Mr.  Saunderson  liable  upon  it  as  a  party,  because 
there  is  no  mutuality ;  and  the  payment  of  rent  to  him 
cannot  give  any  legal  effect  to  the  agreement  beyond  its 
terms.  There  is,  therefore,  a  manifest  variance  between 
the  agreement  as  set  out  in  the  first  count  of  the  declara- 
tion, and  that  proved  in  evidence.  Then  as  to  the  third 
count,  that  fails  in  proof  in  two  particulars.  First,  it  is 
averred,  that  the  defendant  was  tenant  to  the  three  plain- 
tiffs, whereas,  in  fact,  he  was  only  tenant  to  two.  Second, 
it  is  there  only  said,  that  the  defendant  undertook  and 
promised  to  use  the  lands  "in  a  husbandlike  manner/' 
Now,  according  to  the  agreement  produced  in  evidence, 
besides  using  the.  lands  in  a  husbandlike  manner,  be 
was  to  keep  the  same  "  constantly  in  grass,''  which  is  a 
stipulation  ultra  the  using  in  a  husbandlike  manner. 
This  also  is  a  fatal  variance^  and  is  hot  consistent  with 
the  legal  description  of  the  instrument  in  the  declaration. 
For  this,  Carter  v.  Gray  {a),  and  Latham  v.  Rutley(b), 
are  authorities. 

Maule,  contr^.  The  aUegations  in  the  declaration  may 
be  satined  by  the  evidence  given  at  the  trial.  There  is 
.  nothing  inconsistent  in  the  averment,  that  according  to 
the  legal  effect  of  the  instrument,  the  three  plaintiffs  had 
agreed  to  let  the  .premises  in  question  to  the  defendant. 
It  is  not  necessary  to  shew  that  Mr.  Saunderson,  the  bus* 
band,  was  originally  a  party  to  the  agreement;  it  is  suffi- 
cient, if  he  has  adopted  and  acted  upon  it.  Now  he  has 
adopted  and  acted  upon  it  by  receiving  rent  from  the 
defendant,  and  he  is  therefore  bound  by  relation  back,  to 
abide  tmd  perform  the  conditions  of  the  agreement.  It 
may  be  true,  that  the  husband  is  not  in  fact  a  party  tO' 
this  written  instrument ;  but  still  the  legal  effect  of  it  is 
(a)  6  East,  364.  (6;  Ante,  vol.  iii.  au . 


Saukdibsov 
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correctly  stated  in  the  declaration.     There  is  no  doubt        i826. 
that  Mr.  Saunderson,  in  right  of  his  wife,  has  an  interest* 

What  interest?    That  of  a  landlord.    The  defendant,  as  ^ »r 

tenant,  has  enjoyed  the  land  under  the  agreement,  and  G*^"'""'* 
he  has  paid  rent  to  the  husband,  who  thereby  acknow- 
ledged that  the  defendant  was  tenant.  Who  then  is  to 
bring  an  action  against  the  tenant  for  a  breach  of  any  of 
the  conditions  pf  the  agreement  ?  Why,  the  parties  who 
are  interested.  If  a  landlord  assents  to  an  agreement  ' 
made  and  entered  into  by  his  wife,  it  is  submitted,  that  it 
is  the  same  thing  as  if  he  was  originally  a  party,  although 
the  assent  may  be  given  a  year  afterwards.  The  only 
question  in  this  case  is,  whether  there  is  a  legal  and  bind- 
ing agreement  between  the  parties  before  the  commence- 
ment of  this  suit  ?  If  there  was,  then  it  would  be  no  an- 
swer  to  say,  that  there  was  a  time  when  the  agreement 
was  incomplete  and  inoperative.  It  cannot  be  denied, 
that  if  an  action  is  at  all  to  be  maintained  on  this  agree- 
ment, the  husband  must  be  a  party  to  the  record,  for  he 
has  a  clear  interest  in  the  subject-matter  of  the  instru- 
ment. Here,  then,  the  agreement  is  stated  according  to* its 
legal  effect,  which  is  all  that  is  necessary.  In  Ankentein 
V.  Clarke  (a),  it  was  held,  that  if .  a  bond  be  given  to 
husband  and  wife,  administratrix,  the  husband  alone  may 
declare'  on  it  as  a  bond  made*  to  himself.  The  husband 
in  the  present  case  having  received  rent,  must  be  taken  to 
hate  ratified  the  authority  of  Murray,  to  make  the  agree- 
meint  in  his  behalf,  and  if  so,  then  the  maxim  of  law, 
"  omnis  rati — habitio  retro — trahitur  et  mandate  oequipara- 
tur,"  comes  into  operation.  Then  as  to  the  supposed 
variance  between  the  averment  in  the  third  count,  and  the 
agreeinent.  which  stipulates  that  the  farm  is  to  be  used  in 
a  husbandlike  manner,  that  does  not  all  affect  the  plain- 
tiff's right  to  recover.  That  latter  stipulation  necessarily 
imports,  that  this  being  a  grass-farm,  shall  be  cultivated 
in  a  husbandlike  manner,  which,  when  referrable  to  the 

(fl)4T.  R.  616. 

TOL.  vin.  2  V 
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1826.  sabject-matter,  implies  that  it  shall  be  kept  in  grass, 
which  if  it  were  not  so,  the  agreement  would  be  broken* 
for  it  could  not  then  be  said  that  the  defendant  had  cul* 
tivated  the  lands  according  to  the  course  of  good  hus- 
bandry. 

Bay  LEY,  J. — It  seems  to  me  that  the  nonsuit  in  this 
case  was  rightly  directed.  Attending  to  the  form  of  the 
first  count  in  the  declaration^  and  the  nature  of  the  con- 
sideration therein  stated  for  the  promise  made  by  the 
defendant,  I  am  of  opinion,  that  in  order  to  support  that 
count,  there  ought  to  have  been  proof  of  an  agreement  to 
which  the  husband  was  a  party  ab  initio ;  and  that  proof 
of  a  subsequent  ratification  by  him,  of  an  agreement  to 
which  he  was  originally  no  party,  is  not  su£Scient«  This 
being  an  agreement  for  an  interest  in  land,  it  was  neces- 
sary that  it  should  be  in  writing,  pursuant  to  the  pro**- 
visions  of  the  4th  section  of  the  Statute  of  Frauds;  but 
without  adverting  to  that  point,  it  is  sufficient  to  say,  that 
the  contract  being  in  writing,  no  parol .  evidence  was 
admissible  to  vary  or  explain  its  import.  The  agreement 
purports  to  have  been  made  by  Murray,  as  the  agent  of 
Mrs.  Saunderson  and  Miss  White^  only.  The  husband 
does  not  appear  to  have  had  any  authority  himself  to 
enter  into  the  agreement,  or  to  authorise  any  body  to 
execute  it  on  his  behalf.  He  was  a  mere  stranger  to  the 
instrument,  and  all  that  is  proved  is,  that  he  knew  of  its 
execution.  But  then  it  is  said,  that  his  subsequent  ratifica- 
tion of  it  is  sufficient  in  law  to  make  him  a  party,  and  we 
have  the  maxim,  '^  omnia  rati-habitio  retro-trahitur  et 
mandato  eequiparatur,'*  pressed  upon  us;  but  I  think, 
that  if  the  instrument  was  ab  initio  inoperative,  for  his 
not  joining  as  a  party  thereto,  his  subsequent  assent  is 
not  equivalent  to  a  previous  command.  ,  The  declaration 
states,  that  the  defendant  became,  and  .was  tenant  to  all 
the  plaintiffs  of  the  premises,  upon  tUe  terms  mentioned 
in  the  agreement,  and  was  put  into  possession ;  and  in 
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consideration  of  tlie  premiaet,  and  that  the  plaintiffs  had        1B26. 
then  and  there  undertaken,  and  promised  the  defendant  s^undemov 
to  do  and  perform  all  things  in  the  agreement  by  them  «• 

to  be  done  and  performed,  he,  the  defendant,  undertook 
and  faithfully  promised  the  said  plaintiffs,  that  he,  during 
the  continuance  of  his  tenancy,  would  perform  the  terms 
and  conditions  thereinbefore  particularly  mentioned.  Ilie 
declaration  therefore  states,  as  it  ought  to  have  dcme,  all 
the  consideration  moving  each  party.  It  is  clear,  that 
at  the  time  the  contract  was  made,  it  was  intended  that 
each  party  should  have  a  right  of  action  against  the  otheiv 
for  the  breach  of  any  of  the  stipulations  entered  into  by 
them  respectively.  In  order,  therefore,  to  maintain  such 
an  action,  the  consideration  moving  each  party  must  be 
strictly  proved.  Now,  suppose  that  the  tenant,  within 
six  months  after  his  tenancy  commenced,  and  before  any 
rent  was  paid,  had  brought  an  action  against  Mr.  and  Mrs. 
Saunderson  and  Miss  White,  for  the  non*performance  of 
any  of  the  stipulations  on  their  part,  contained  in  the 
agreement,  he  must  have  been  nonsuited,  because  he 
would  not  have  been  able  to  shew  that  |Ar.  Saunderson 
ever  became  a  party  to  the  agreement,  or  was  bound  by 
any  of  its  stipulations  during  the  period  to  which  the 
action  must  refer.  The  averments,  therefore,  in  the  first 
count  of  the  declaration,  are  not  made  out,  because  there 
is  a  £ulure  of  proof,  that  the  three  plaintiffs  had  under* 
taken  to  perform  the  conditions  contained  in  the  agree- 
ment, on  their  part  to  be  performed.  Then,  as  to  the 
third  count,  it  avers  a  general  contract  on  the  part  of  the 
defendant,  to  use  the  farm  in  a  husbandlike  manner.  The 
contract  proved,  was  to  farm  that  part  of  the  land,  consist- 
ing of  57  acres,,  formerly  ocpupied  by  a  person  named  - 
WiUianu,  in  a  husbandlike  manner,  to  be  kept  constantly 
in  grass.  There  is,  therefore,  a  variance  between  the  con* 
tract  declared  upon,  and  that  proved  in  evidence.  It  is 
true,  that  you  may  sometimes  borrow  some  of  the  terms  in 
a  written  contract,  to  support  a  count  upon  a  general  con- 

2u2 
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1826.        tract ;  but  in  this -instance^  that  cannot  be  done,  for.here^ 
Sacndersok    ^^^  contract  given  in  evidence  contains  an  express  stipa- 
V-  lation,  that  the  land  is  to  he  kept  in  grass^  which  is  some- 

thing beyond  the  ordinary  understanding  of  good. hus- 
bandry. The  general  course  of  good. husbandry  maybe 
to  plough  and  crop  the  land  in  a  particular  manner ;  but 
here  there  is  a  qualification  of  the  previous  stipulation,, 
which  i&no-where  to  be  found  in  this  count,  and,  therefore, 
I  am  opinion  that  it  cannot  be  supported.  However,  as  a 
little  alteration  might  have  made  this  count  good,  we 
see  no  objection  to  the  plaintiffs  being  at  liberty  to  amend 
the  declaration  upon  payment  of  costs,  as  between  attorney 
and  client,  if  they  shall  be  so  advised;  but  otherwise  a 
nonsuit  is  to  be  entered. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  plaintiffs 
are  not  entitled  to  recover  upon  aqy  of  the  counts  con- 
tained in  the  declaration.  It  is  quite  clear,  that  the  con- 
sideration stated  in  the  first  count,  for  the  defendant's 
promise,  was  not  proved,  inasmuch  as  the  agreement  given 
in  evidence  was  not  a  joint  agreement  by  the  three  plain- 
tiffs, but  by  Mrs.  Saunderson  and  Miss  White,  only,  for 
whom  alone  Murray,  the  agent,  was  authorised  to  act. 
It  appeared  in  evidence,  that  Murray  did .  not .  stipulate 
that  Mr.  Saunderson,  thehusband,  should  demise;  he 
only  assumes  to  have  authority  firom  Mrs.  Saunderson  and 
Miss  White ;  and  therefore,  in  point  of  law,  it  was  not  the 
.  agreement  of  the  husband.  But  then  it  is  ^d,  that  the 
subsequent  assent. of  the  husband  will  ratify  it  as  to  him, 
and  make  him  a  party  ab  initio.  This,  however,  is  not  so. 
If,  indeed,  the  agent  had  assumed  the  power  of  including 
the  husband  as  a  party,  .the  subsequent  assent  of  the 
latter  might  have  had.  relation  back  to  the  time. when,  the 
•agreement  was  first  entered  into,  and  so  bind  him ;  but 
here  the  husband  never  previously  authorised  the  agent  to 
make  the  agreement  on  his  behalf,  jior  is  he  named  as  a 
p^rty  for  whom  the  agent  professed  to  act.    By  the  4th 
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section  of  the  Statute  of  Frauds,  it  is  enacted,  that  "  no         1826. 
action  shall  be  brought  upon  any  contract  or  sale  of  lands,    SAUMDERsgH 
tenements,  or  hereditaments,  or  any  interest  i^  or  con-  v. 

ceming  them,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised."  Now  it  is  clear  that  there  is  no  note 
in  writing,  within  the  meaning  of  this  section,  which  shews 
this  to  be  the  husband's  contract.  It  is  true,  that  the 
husband,  by  receiving  rent,  would  be  bound  to  admit  that 
the  defendant  was  tenant ;  but  that  would  not  make  him 
a  joint  contractor  ab  initio,  and  bind  him  to  the  perform- 
ance of  the  special  stipulations  of  an  agreement  to  which 
he  was  not  a  party.  It  appears  to  me,  therefore,  that  the 
first  count  has  completely  failed  in  proof.  As  to  the  third 
count,  I  own  it  does  appear  to  me,  that  that  also  has  not 
been  established  in  evidence,  inasmuch  as  the  stipulation 
''  to  keep  in  grass"  which  is  contained  in  the  agreement 
proved,  is  a  qualification  of  the  general  averment  in  that 
count,  that  the  defendant  was  to  farm  according  to  good 
husbandry. 

LiTTLEOALE,  J.,  coucurrcd. 

Rule  discharged. 


Channon  v.  Patch. 

Trespass.    At  the  trial  before  LiUkdale,  J.,  at  the      If  a  lessor, 
Devonshire  summer  assizes,    1826,  the   plaintiff*  had  a  term,  cuts 
verdict  for  nominal  dama&res,  subject  to  the  opinion  of  this  down  trees 

®  "^  "^  growing  upon 

Court  upon  the  following  case.  the  demised 

premises, 
which  are  fit  only  for  firewood,  and  the  lessee  talces  them  away,  trespass  will  not 
lie  against  tlie  lessee,  at  the  suit  either  of  the  lessor,  or  his  vendee. 
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182C.  The  declaration  charged  the  taking  and  carrying  away 

divers  pollard  oak  trees  and  other  trees,  and  divers  loads 
of  timber.     Pleas,  first,  the  general  issue ;  second,  that 

Patch.  defendant  was  lessee  for  years,  determinable  on  Uvea,  of 
certain  lands,  being  part  of  a  tenement  called  Buckwaiers, 
nnder  a  lease  of  1st  January,  1765,  from  J.  Buller  ;  and 
that  there  was  an  exception  of  all  timber  trees,  or  yonng 
saplings  likely  to  become  trees^  with  free  liberty  of  ingress 
for  the  lessor  to  fell,  root  up,  and  cariy  away  the  same. 
The  plea  then,  after  stating  def(^dant's  possession  and  the 
continuance  of  the  term,  concluded  thus  : — *'  And  because 
the  daid  pollard  oak  trees  and  other  trees  in  the  said 
declaration  mentioned,  at  the  said  time,  when,  &c.,  were 
found  and  being  in  and  upon  the  said  demised  premises, 
and  whereon  the  same  had  theretofore  respectively  stood 
growing,  and  being  in  a  dry,  rotten,  hollow  state,  and 
only  fit  for  fuel,  and  the  same  not  being  at  the  time  of 
making  the  said  first  mentioned  indenture,  to  wit,  on 
Ist  January,  1765,  nor  at  any  time  thereafter,  or  during 
the  continuance  of  the  said  term,  or  at  the  said  time  when, 
&c.,  any  manner  of  timber  trees,  or  young  saplings,  likely 
to  becotne  trees,  standing,  growing,  and  being  in  and 
upon  the  said  detnised  (premises,  defendant,  at  the  said 
time  when,  &c.,  seized,  took  and  carried  away  the  said 
pollard  oak  trees  and  -other  trees  in  the  said  declaration 
mentioned,  as  and  for  firebote,  the  same  then  and  there 
being  reasonable  estovers  for  the  use,  profit,  and  enjoy- 
ment by  defendant  of  the  said  demised  premises,  with  the 
appurtenances,  as  he  lawfully  might,  &c."  The  plaintiff* 
joined  issue  upon  the  first  plea,  and  replied  generally 
de  injuria  su&  to  the  second,  upon  which  issue  was  joined. 
It  appeared  in  evidence  that  S.  W.  Buller,  esq.  was  now 
by  descent  seised  of  the  reversion  of  the  deitiised  premises, 
and  that  early  in  1824,  he  had  cfOised  all  the  timber  and 
pollard  trees,  sound  and  unsound,  on  the  estate,  to  be 
marked ;  and  that  in  May^  1825,  he  had  caused,  among 
others,  two  pollard  oak  trees,  the  trees  in  question,  to  be 
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felled,  which  grew  in  the  hedge  of  a  field,  parcel  of  the  1826. 
demised  premiseB.  The  bark  was  ripped  on  the  day  on 
which  the  trees  were  felled,  was  piled  up  to  dry  on  the 
ground  where  the  trees  were  cut,  and,  after  remaining 
there  a  week,  was  carried  home  to  Mr,  BuUer*8.  The 
trees  remained  where  they  were  felled,  till  early  in  No* 
vember  following.  About  the  end  of  the  previous  October 
they  were  bought  of  Mr.  Buller,  with  another  tree  felled 
in  an  adjoining  field,  for  14$.  6d.,  and  paid  for,  by  the 
plaintiff ;  and  afterwards,  in  November,  they  w^re  removed 
by  the  defendant,  subsequently  to  a  notice  forbidding  him 
to  do  80»  off  the  demised  premises,  and  carried  to  an 
orchard,  parcel  of  another  tenement  called  Pithayes, 
which  was  then  occupied  by  the  defendant  under  a  lease 
of  the  same  date  with  that  of  Backwaters,  granted  by 
the  same  lessor,  and  to  which  also  Mr.  Buller  was  in  like 
manner  entitled  in  reversion.  There  was  no  house  on 
Buckwaters^  farm,  but  there  was  one  on  P%thaye$\  used  for 
all  the  purposes  wanted  in  respect  of  the  occupation  of 
Buckwaters,  and  in  which  the  defendant  resided.  The 
demised  premises  were  46  acres  in  the  whole,  partly  arable, 
and  partly  pasture.  After  the  felling  of  the  two  pollard 
trees  in  May^  there  were  in  the  whole  upon  the  demised 
premises,  142  oak  pollards,  and  17  ash  pollards,  in* 
eluding  sound  and  rotten.  The  two  pollard  trees  for 
which  the  action  was  brought,  were  found  by  the  jury 
to  have  been  poUards,  and  decayed,  and  only  fit  for 
firewood  at  the  time  when,  See,  and  also  at  the  date 
pf  the  lease*  ^and  to  have  been  unfit  for  any  ordi* 
nary  buildiqg  uses.  Supposing  there  had  been  a  farm 
house  on  the  premises,  corresponding  with  the  extent  of 
Buekwaters*  farm,  the  stock  of  wood  upon  it  properly 
applicable  to  firebote,  was  /about  sufficitot  for  two  years' 
ooosumptton. 

Coleridge,  for  the  plaintiff.     The  plaintiff  purchased 
the  trees  of  the  reversioner  of  the  estate  on  which  they 


G54 


J  826. 


CASES    iJf    TH£   KIJ/G*S   fi£KCH| 

grewy  and  was  therefore  entitled  to  them,  and  may  main-* 
tain  this  action  for  them.  The  reversioner  had  marked, 
felled,  barked,  and  sold  the  trees,  so  that  the  property 
was  clearly  in  him,  unless  the  tenant  had  that  abso- 
lute and  exclusive  right  to  all  trees  on  the  estate  fit 
for  firebote,  which  -  rendered  the  acts  of  his  landlord 
not  only  actionable,  but  absolutely  void,  so  as  to 
vest  no  possession  in  him.  Now  it  is  clear,  that  at 
common  law,  a  tenant  for  years  has  not  arf  exclusive  right 
to  all  the  wood  fit  M  firewood ;  he  is  entitled  to  it  only 
for  the  purpose  of  consuming  it  on  the  premises,  and  to  so 
much  of  it  only  as  is  reasonably  sufficient  for  that  pur- 
pose. Co.  Litt.  53  b;  2  Bl.  Comm.  35*  If  he  could 
take  more  than. he  requires  for  his  own  consumption, 
there  would  be  nothing  to  prevent  him'  from  selling  fire- 
wood, which  it  has  been  held  illegal  for  a  tenant  to  do* 
Lord  Courtown  v.  Ward  (a).  The  tenant's  right  to 
estovers  is  governed  by  the  same  principles  of  law  as  the 
right  of  common  of  estovers  ;  and  yet,  if  a  party  has  com- 
mon of  estovers  in  the  woods  of  another,  and  the  owner  of 
the  woods  cuts  down  the  wood,  the  commoner  may  not 
take  any  part  of  that  which  is  so  cut  down,  but  must  resort 
to  •  his  action :  Bassett  v.  Maynard  (b),  Mary's  case  (c)» 
Douglas  V.  Kendal  {d) :  and  where  the  common  of  estovers 
is  appurtenant  to  a  house,  the  estovers  must  be  consumed 
in  the  house,  and  not  elsewhere :  •  Valentine  v.  Penny  (e). 
Assuming  this  analogy  between  the  commoner's  right  to 
estovers,  and  the  tenant's,  to  be  correct,  and  that  in  the 
latter  case  the  landlord  has  the  general  rigli|  in  himself,  or 
at  least  has  a  concurrent  right  with  the  tenant,  two  con- 
sequences follow :  first,  that  the  landlord,  may  cut  the 
wood^  leaving  sufficient  for  the  use  of  the  tenant,  and  sub- 
ject to  the  tenant's  right  of  action  for  the  trespass,  if  the 
landlord  enter  illegally;   and  second,  that  even  if  the 


(a)  1  Scbo.  &  Lef.  8. 
(6)  Cro.  Eiiz.  820.  F.  N,  B.  58, 
159. 


(c)  9  Rep.  112  b. 

(d)  Cro.  Jac.  256. 
(c)  Noy,  145. 
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landlord  cuts  without  leaving  sufficient  for  the  use  of  the 
tenant^  the  property  in  the  wood,  nevertheless^  vests  in  the 
first-instance  in  the  landlord^  or  his  vendee,  and  the  only 
remedy  for  the  tenant  is  by  action.  Here  there  is  no  proof 
that  there  were  not  sufficient  pollards  left  for  the  use  of 
the  tenant,  and  upon  that  point  the  onus  probandi  lay 
upon  the  defendant ;  but  even  if,  in  fact,  there  were  not 
sufficient  left,  stilly  when  the  trees  were  once  severed,  the 
defendant  had  no  right  to  take  them,  for  they  became,  by 
the  mere  act  of  severance^  the  property  of  the  reversioner, 
and  the  defendant's  only  remedy  was  an  action  on  the 
case.  TUe  trees,  however  unsound  and  useless,  were 
nevertheless  parcel  of  the  inheritance^  and  did  not,  at  all 
events,  pass  to  the  tenant;  because  all  trees,  whether 
timber  or  not,  are  prim&  facie  parcel  of  the  inheritance, 
and  belong  to  the  landlord.  .  Where  they  are  demised 
with  the  land,  the  tenant  may  acquire  such  an  interest  in 
them  as  may  make  it  illegal  for  the  landlord  to  cut  them 
down  ;  but  still,  when  they  are  cut  down,  they  become  the 
property  of  the  landlord,  and  the  tenant  has  no  remedy 
but  his  action  for  the  tort. 


Jeremy f  contril,  having  cited  Herlakenden*s  c^lbb  (a), 
where  it  was,  among  other  things,  resolved,  '^  that  if  trees, 
being  timber,  are  blown  down  by  the  wind,  the  lessor 
shall  have  them,  for  they  were  parcel  of  his  inheritance, 
and  not  the  tenant  for  life,  or  tenant  for  years ;  but  if 
they  be  dotards,  without  any  timber  in  them,  the  tenant 
for  life,  or  tenant  for  years,  shall  have  them ;"  was  stopped 
by  the  Court. 


Baylby,  J. — ^That  case  is  decisive  of  the  present,  and 
upon  that  authority  it  is  clear  that  this  action  is  not 
maintainable.  If  the  lessor  would  have  had  no  right  to 
these  trees  if  they  had  been  seveted  from  the  inheritance 
by  the  act  of  God,  it  would  be  monstrous  to  hold  that  he 

(a)  4  Rep.  62. 
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had  a  right  to  them,  whea  they  had  been  severed  by  his 
own  wrongful  act.  When  the  lessor  granted  the  lease, 
he  parted  with  his  right  to  every  part  of  the  inherit^oice 
during  the  continuance  of  the  term,  and  he  cannot  be 
allowed  by  his  own  wrongful  act  to  vary  the  relative  situ- 
ation of  himself  and  his  lessee,  or  to  hasten  the  expiration 
of  the  term,  and  the  revival  of  his  own  rights,  as  to  any 
part  of  the  property  demised.  If  so,  the  plaintiff  in  this 
case,  as  the  vendee  of  the  reversioner,  and  claiming  unde^ 
the  lessor,  can  have  no  better  title  than  the  person  under 
whom  he  claims,  and  therefore  cannot  maintain  this 
action.  The  defendant,  therefore,  is  entitled  to  the  judg- 
ment of  the  Court. 

HoLROYp,  J. — I  am  clearly  of  the  same  opinion.  If 
the  trees  had  been  blown  down,  they  would  have  become 
the  property  of  the  tenant ;  the  Countess  of  Cufnberhmd^a 
case  (a);  and  the  landlord,  or  his  vendee,  cannot  by 
wrongfully  cutting  them  down,  acquire  a  right  to  them, 
or  entitle^  himself  to  maintain  an  action  against  the  tenant 
for  taking  them  away.  If  he  could,  he  would  be  in  ai 
situation  to  take  advantage  of  his  own  wrong,  because  the 
tenant,  being  entitled  to  the  usufruct  of  the  trees  during 
the  continuance  of  his  term,  had  a  remedy  by  an  action 
on  the  case  against  the  landlord,  for  wrongfully  dUtting 
them  down. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
It  is  laid  down  in  Com.  Dig.,  Biens.  H.  Trees.,  **  that  if 
trees  are  thrown  down  by  tempest,  the  lessee,  without 
impeachment  of  waste,  may  take  them;  for  the  entire 
property  is  in  him,  when  the  trees  are  severed  from  the 
inheritance  by  the  act  of  the  party,  or  of  the  law.'' 

• 
Judgment  for  the  defendant. 

(a)  Moore,  812, 
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BuLLBN  V.  Denning.  1826. 

J.  RESPASSy  for  cutting  down,  carrying  a¥ray,  and  con-  An  exception 
verting  plaintiiTs  apple  trees.  Plea,  not  guilty,  and  issue  j^dslnDor. 
thereon.     At  the  trial,  before  Burroueh^  J.,  at  the  last  Ktthire^  of 

M  all  timber 

Donetskire  Lent  assizes,  the  <:ase  was  this. — Earl  Poukti,  trees  and 
by  lease  of  24th  December,  1778,  demised  to  one  Perkins  9^^^  *«f » 

but  not  the 

certain  premises,  parcel  of  the  manor  of  Marshwood,  m  the  annual  fruit 

county  of  Dorset,  and  then  in  the  possession  of  Perkins,  ^^7nciude^ 

or  his  assigns,  ''  except  and  always  reserved,  out  of  the  apple  trees. 

said  demise,  unto  the  said  earl,  his  heirs  and  assigns,  all 

royalties,  franchises,  mines  and  quarries,  and  the  produce 

thereof.    And  also  all  timber  trees  and^  other  trees,  but  not 

the  annual  fruit  thereof,  and  all  saplings  and  standils 

likely  to  become  trees,  then  or  thereafter  growing,  or  beipg 

in  or  upon  the  said  demised  premises,  with  free  liberty  of 

ingress,,  egress,  and  regress,  for  the  said  earl,  his  heirs  and 

assigns,  into,  upon,  and  from  the  said  demised  premises, 

to  search  for,  fell,  cut  down,  work  up,  dig^  take,  and  carry 

away  the  same,  and  to  plant  any  new  tree  or  trees  in  the 

banks  of  the  hedges  of  the  said  demised  premises  /'  to 

bold  to  Perkins,  his  executors,  admioiittrators,  and  assigns, 

from  and  after  the  death  of  Perkins,  for  the  term  of  99 

years,  if  three  persons  therein  named  should  so  long  live, 

at  a  yearly  rent  therein  mentioned :  proviso,  that  if  Per^ 

kins,  his  executors,  8cc.,  should,  during  the  term,  commit, 

or  suffer  to  be  committed,  on  any  part  of  the  demised 

premises,  any  waste  or  damage  to  the  value  of  10«<,  or 

should  cut  down  or  fell  any  maiden  or  sound  pollard  tree, 

or  top,  poll,  or  injure  any  maiden  tree  then,  or  thereafter, 

growing  or  standing  on  the  said  demised  premises,  without 

the  permission  of  the  earl,  his  heirs  or  assigns,  fizBt  had  and 

obtained,  the  lease  should  be  void.    The  interest  of  Earl 

Poulett  in  the  demised  premises  had  vested  in  the  plaintiff. 

The  defendant  was  the  tenant  of  the  demised  premises  to 

the  devisee  of  Perkins.   In  the  year  1824|  and  during  the 


v. 
Dennikg. 
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lifetime  of  two  of  the  cestui  que  vies  mentioned  in  the 
B^LLEN.  lease,  the  defendant  cut  down  three  apple  trees  which  had 
been  planted  by  a  former  tenant,  after  the  lease  had  been 
granted ;  and  for  this  trespass  the  action  was  brought. 
It  was  contended,  on  the  part  of  the.  defendant,  that  apple 
trees  were  not  included  in  the  exception  in  the  lease,  and, 
consequently,  that  the  plaintiff,  as  reversioner,  could  not 
maintain  trespass;  and  Wyndham  v.  TFiiy  (a)  was  relied 
on  as  in  point.  The  learned  Judge  declined  to  nonsuit, 
but  reserved  the  point,  and  the  plaintiff  had  a  verdict,  with 
leave  for  the  defendant  to  move  to  enter  a  nonsuit.  In 
'Easter  term  last,  a  rule  nisi  having  been  obtained  ac- 
cordingly, 

Tindal  and  JR.  Bayly  now  shewed  cause.    The  question 
in  this  case  is,  whether  the  words  of  the  exception  in  the 
lease,''  all  timber  trees  and  other  trees,"  are  sufficiently 
large  to  comprehend  apple  trees ;   and  it  is  confidently 
submitted,  on  the  part  of  the  plaintiff,  that  they  are.    The 
words  in  the  exception,  in  Wyndham  v.  Way,  were,  **  all 
trees,  wood,  coppice  wood,  &c. ;"  all  of  them  expressions 
clearly  denoting  that  by  ''  trees,''  such  trees  only  were 
meant  as  were  useful  for  timber ;  therefore  that  case  has 
no  bearing  upon  the  present.     In  this  case  the  lessor  has 
in  effect  demised  the  fruit  of  the  trees  only,  and  not  the 
bodies,  as  he  might  well  do,  for  such  a  demise  has  been 
held  good ;  Grantham  v.  Hatoley  (6)*    But,  even  if  the 
words  "  all  timber  trees  and  other  trees''  are  not  lai^e 
enough  to  comprehend  fruit  trees,  still,  the  words  which 
follow,  namely,  ''  not  the  annual  fruit  thereof,"  clearly 
demonstrate  an  intention  to  except  the  bodies  of  fruit  trees ; 
because  those  words  must  be  understood  as  applying  to 
the  annual  produce  of  such  trees  alone,  and  not- to  the 
trees  themselves.    It  may  be  urged  that  some  kinds  of 
timber  trees  bear  fruit,  and  that  the  vfoid  fruit,  in  its  legal 
sense,  is  occasionally  applied  to  the  produce  of  timber  trees 

(a)  4  Taunl.  316.  (6)  Hob.  132. 
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as  well  as  to  the  produce  of  those  trees  which  are  t^Kmed, 
in  the  popular  sense  of  the  word,  fruit  trees ;  and,  con*  Bullen. 
sequeutly,  that  the  words  ''  not  the  annual  fruit  thereof"  _  ^* 
in  the  exception,  may  have  been  designed  to  exclude  from 
the  exception  the  acorns  of  the  oak,  the  masts  of  the  elm 
and  the  beach,  and  the  produce  of  other  timber  trees, 
and  not  merely  apples  and  the  produce  of  other  fruit  trees. 
But  in  construing  the  demise,  the  nature  and  situation  of . 
the  demised  premises  must  be  considered,  and  the  word 
"fruit"  must  be  taken  in  that  sense -in  which  the  con- 
tracting parties  probably  used  it  at  the  time  when  the 
lease  was  made.  Now,  the  demised  premises  are  situated 
in  a  county  where  cider  is  a  staple  commodity,  and  where 
apples  form  one  of  the  most  important  and  valuable 
poitions  of  the  produce  of  the  land.  It  was,  therefore, 
highly  important  to  the  lessee  that  he  should  be  entitled  to 
take  the  apples,  but  it  was  utterly  unimportant  io  him 
whether  he  was  entitled  to  take  the  produce  of  other  trees 
or  not ;  so  that  it  seems  impossible  to  doubt  that,  in  using 
the  word  ''  fruit,"  the  parties  intended  to  denote  the 
produce  of  those  trees  which  are,  in  common  parlance, 
called  fruit  trees,  and  no  other. 

Erskine,  Coleridge,  and  Bere,  contr^.  The  apple  trees 
are  not  within  the  meaning  of  the  exception,  and  it  will  be 
most  for  the  interest,  both  of  the  landlord  and  tenant,  so  to 
determine ;  for  then  the  landlord  may  maintain  an  action 
of  wasto  against  the,  tenant  for  any  injury  done  to  the 
trees,  and  may  compel  him  to  keep  the  orchards  regularly 
and  sufficiently  stocked.  The  only  advantage  that  can 
redound  to  the  landlord,  by  holding  that  the  apple  trees 
are  excepted,  will  be  that  he  may  prevent  their  being  cut 
dpwn,  and  that  when  they  die,  or  are  blown  down,  the 
branches  and  bodies  of  them  will  belong  to  him.  Now, 
the  tenant  would  be  extremely  unlikely  to  cut  down  an 
apple  tree  while  it  continued  in  bearing,  because  that 
would  be  contrary  to  his  own  intorest;    and  as  to  th^ 
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branches  and  bodies  of  such  trees  when  they  had  ceased 
-q^Ij^^      to  bear,  their  value  to  the  landlord  would  be  quite  insig- 
V*  nificant.    But  the  tenant  would  be  under  a  great  disad- 

vantage, because  if  he  cannot  cut  down  an  apple  tree, 
neither  can  he  have  the  right  even  to  lop  and  prune  it,  to 
the  extent  necessary  for  its  proper  cultivation  and  thriving. 
[Holr&yd,  J.  The  tenant*s  right  to  the  fruit  will  give 
him,  necessarily  and  incidentally,  a  right  to  lop  and  prune 
the  tree,  so  as  to  make  it  produce  a  crop].  At  all  events, 
he  will  m6re  clearly  possess  that  right,  if  the  apples 
trees  are  hot  excepted,  and  such  a  general  power  over  the 
trees  would  tend  to  the  improvement  of  the  orchards,  and 
to  the  advantage  of  both  parties.  Again,  if  the  apple  trees 
are  excepted,  the  trees  belong  to  the  landlord,  and  then, 
what  will  be  the  situation  of  the  tenant?  He  will  be 
entirely  at  the  mercy  of  the  landlord,  whether  he  shall 
have  any  orchard  at  all ;  for  the  landlord  may  enter  upon 
the  premises  to  cut  down  the  trees,  but  can  neither  enter 
to  plant  new  trees  himself  nor  compel  the  tenant  to  plant 
them.  The  mere  grant  of  the  fruit  wiQ  not  protect  the 
tenant  in  the  case  of  the  apple  trees  any  more  than  in 
the  case  of  oaks,  elms,  beech,  walnut,  or  chesnut  trees,  for 
the  fruit  of  all  those  trees  must  be  included  in  that  grant; 
and  yet  such  a  grant  would  not  prevent  the  laindloid  from 
cutting  down  any  sort  of  tree  he  pleased,  because  it  is  a 
grant  of  the  fruit  only  of  such  trees  as  he  thinks  proper  to 
leave  standing,  for  so  long  as  he  may  chuse  to  leave  them 
standing.  In  Tregmiell  and  Wife  v.  Reeve  (a),  there  was 
a  grant  of  the  land,  ''  excepting  the  timber,  saving  that 
his  wife  should  have  and  take  the  shrouds  and  loppings  of 
them  ;*'  and  it  was  held,  that  the  owner  of  the  fee  could  not 
cut  down  any  of  the  trees.  But  here  the  exception  is  of 
the  trees  generally,  without  saving  out  of  it  any  part  of 
Ihem.  The  exception  here,  of ''  all  timber  trees  and  other 
trees,''  would  of  itself,  according  to  the  legal  construction 
of  the  words,  clearly  not  include  apple  trees,  for  apple 
trees,  and  the  other  species  of  fruit  trees,  commonly  so 

(a)  Cro.  Car.  437. 
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calledi  do  not  pass  under  the  general  term  trees ;  Wjfnd" 
ham  V.  Way  (a).  Waller  v.  Travers  (b),  L<mdon  v.  the 
Chapter  of  the  Collegiate  Church  of  Southwell  (c).  Lord 
Zouch  V.  Moore  {d) ;  so  that,  but  for  the  saving  words, 
''  not  the  annual  fmit  thereof/'  the  apple  trees  would  cer- 
tainly not  be  excepted.  Now  a  saving  out  of  an  exception, 
can  operate  only  so  as  to  leave  excluded  that  which  would 
otherwise  have  been  included  in  the  exception;  it  cannot 
operate  to  extend  the  exception:  Leigh  v.  Shaw  (e). 
There,  one  let  a  rectory  for  years,  excepting  the  mansion- 
house  of  the  rectory,  saving  to  the  lessee  one  chamber.  The 
question  was,  whether  that  chamber  passed  by  the  lease. 
The  Court  said,  "  here  is  an  exception  out  of  an  exception, 
which  is  good  enough,  and  shall  make  it  pass  by  force  of 
the  lease;  for  this  exception  or  saving  makes  the  thing 
excepted  as  if  it  had  never  been  let :  so  a  saving  out  of  a 
saving  makes  it  as  if  it  never  had  been  excepted,  and  then 
it  passed  by  force  of  the  lease  at  first."  It  is  a  general 
rule,  that  an  exception  is  to  be  construed  strictly,  and  most 
favourably,  for  the  lessee ;  Earl  of  Cardigan  y.Armitage  (f) ; 
and,  therefore,  if  the  exception  would  not  of  itself  have 
included  the  apple  trees,  k  fortiori,  the  saving,  which  is  not 
to  extend  the  exception  in  favour  of  the  lessor^  hut  to  narrow 
and  restrain  it  in  favour  of  the  lessee,  cannot  include  them, 
because  that  would  be  to  construe  the  exception  to  the 
prejudice  of  the  lessee.  A  very  sufficient  meaning  may  be 
given  to  the  word  ''  fruit,"  in  the  saving  here,  without 
holding  it  to  apply  to  the  produce  of  the  apple  trees,  {or 
fruit  is  a  term  well  known  in  the  law  as  designating  the 
annual  produce  of  timber  and  other  trees,  in  distinction 
from  fruit  trees,  popularly  so  called.  Dj/er,  36  a,  90  a, 
332  a ;  Liford's  case  (g) ;  Co.  JJtt.  63  a ;  Berry  v. 
Heard  (h) ;  and  Com*  Dig.,  Biens.  H.  Trees, 

(a)  4  Taunt.  31 6.  (J)  Ante,  vol.  iii.,  414.  2  B.  & 

(6)  Hardr.  309.  C.  197. 

(c)  Hob.  303.  [g)\\  Rep.  48. 

(d)  2  Roll.  Rep.  274,  355,  358.  (A)  Cro.  Car.'  242. 
it)  Cro.  £liz.  372. 
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iWG.  Ba YLEY,  J. — I  incline  to  think  that  apple  trees  are  not 

within  this  exception.    The  general  rule  of  construction  is 

clear,  that  where  any  reasonable  doubt  exists  upon  the 

Demnikg.     meaning  of  an  exception  in  a  lease,  the  words  of  the 

exception,  being  the  words  of  the  lessor,  are  to'be  constnied 

favourably  for  the  lessee,  and  against  the  lessor.     The 

Earl  of  Cardigan  v.  Armitage  (a),  and  the  authorities 

there  cited.    The  question  here,  therefore,  is,  whether, 

looking  at  the  subject-matter  of  the  demise,  and  the  lease 

altogether,  it  is  clear  that  fruit  trees  were  intended  to  be 

excepted,  or  whether  there  exists  any  reasonable  doubt  of 

such  an  intention.    Now,  under  a  grant  of  '*  timber  trees 

and  other  trees,''  fruit  trees  would  not  pass ;  and  if  they 

would  not  pass  under  such  words  in  a  grant,  neither  would 

they  be  included  under  such  words  in  an  exception ;  for 

"  it  is  a  rule,  that  what  will  pass  by  words  in  a  grant,  will 

be  excepted  by  the  same  words  in  an  exception,"  The  Earl 

of  Cardigan  y.  Armitage ;  and  the  rule  must  apply  equally 

in  the  negative  as  in  the  affirmative.    Here,  the  words  of 

the  exception  are,  '^all  timber  trees  and  other  trees,  but 

not  the  annual  fruit  thereof,''  and  the  question  is,  what  is 

the  meaning  of  the  latter  words,  '^  but  not  the  annual  fruit 

thereof."    That  some  meaning  must  be  given  to  them  is 

plain,  because  if  the  annual  fruit  saved  was  the  fruit  of 

orchard  trees,  it  follows  as  a  matter  of  necessity,  that  the 

bodies  of  those  trees  are  within  the  exception.    The  word 

*'  fruit,"  in  its  legal  acceptation,  is  not  confined  to  the 

produce  of  such  trees  as  are  popularly  called  fruit  trees, 

but  applies  equally  to  the  produce  of  the  oak,  the  elm,  the 

beech,  the  walnut  tree,  the  chesnut  tree,  and  perhaps  some 

others.     In  all  the  early  writers,  the  lessee  is  said  to  have 

an  interest  in  the  trees,  in  respect  of  the  shade  for  cattle, 

and  the  fruit  thereof,  so  that  the  words,  "  the  annual  fruit 

thereof,"  may  be  satisfied  by  applying  them  to  the  produce 

of  timber  trees;,  and  it  does  not  appear  clearly  from  the 

words  of  the  exception,  that  fruit  trees  were  intended  to 

(a)  Ante,  vol.  iii.,  414.    2  B.  &  C.  197. 
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be  included  in  it ;  and  then,  unless  there  are  other  parts  i826. 
of  the  lease,  from  the  language  of  which  that  intention 
can  be  decisively  inferred,  the  rule  of  construction  to 
which  I  have  alluded  applies,  and  we  are  bound  to  hold  ^^^'^i^^'- 
that  the  fruit  trees  are  not  excepted  out  of  the  demise. 
Now,  looking  at  the  nature  of  the  land  demised,  and  its 
situation  in  a  county  where  cider  is  made,  and  where 
apples  constitute  the  leading  article  of  annual  produce,  it 
does  not  appear  probable,  that  a  lessor  would  make  apple 
trees  expressly  the  subject  of  exception ;  because,  as  the 
lessee  was  at  all  events  to  be  entitled  to  have  the  trees 
standing,  and  to  use  the  fruit  produced  by  them,  during 
his  term,  the  exception  would  confer  upon  the  lessor  no- 
thing more  than  a  right  to  the  branches  or  bodies  of  the 
trees,  as  they  should  happen  to  be  broken  off  or  blown 
down,  which  would  be  certainly  of  little,  if  of  any,  value 
to  him.  There  is  a  proviso,  that  if  the  tenant  tops,  or 
polls  any  maiden  tree,  the  lease  shall  be  void.  Now  a 
nfewly  planted  apple  tree  is»a  maiden  tree;  and  yet  if  such 
trees  are  included  in  the  exception,  the  tenant  has  not  the 
power  to  top,  or  poll  them,  without  which  it  is  impossible 
that  they  should  ever  bear  fruit.  The  lessor  is  to  have 
liberty  to  cut  down  standing  trees,  and  to  plant  new  trees 
in  the  banks  of  the  hedges,  which  cannot  be  understood 
as  intended  to  include  fruit  trees,  because  in  that  case,  the 
liberty  certainly  would  not  have  been  limited  to  the  banks 
of  the  hedges.  There  is  one  clause  in  the  lease,  which, 
during  the  argument,  excited  considerable  doubt  in  my 
mind,  namely,  that  by  which  the  lessee  covenants,  in  the 
place  of  every  timber  or  other  tree,  thrown  down  or  de« 
cayed  during  the  term,  to  plant  or  set  another  fresh  grown 
young  tree  of  the  same  kind.  As  there  is  no  other  express 
stipulation  on  the  part  of  the  lessee  to  plant  trees,  I  for 
some  time  entertained  a  doubt,  whether  that  covenant  did 
not  include  apple  trees ;  but  upon  further  consideration, 
I  am  satisfied  that  no  such  inference  necessarily  arises; 
for  it  is  so  evidently  for  the  interest  of  the  tenant  to  plant 
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1826.       apple  trees  from  time  to  time,  and  to  keep  the  orchards 
BuLLEv      well-stocked,  without  any  express  covenant  to  that  effect^ 
V-  that  the  landlord  might  naturally  deem  it  unnecessary  to 

insert  any  such  covenant  in  the  lease.  Then  as  it  does 
not  appear  that  the  word  ''  trees,  **  in  other  parts  of  the 
lease,  was  intended  to  include  apple  trees;  and  as  the 
lessee's  continuing  to  have  a  right  to  the  apple  trees,  is  as 
much  the  lessor's  advantage  as  his  own,  for  he  is  not  at 
liberty  to  destroy  the  apple  trees,  and  he  will  for  his  own 
sake,  from  time  to  time,  renew  them,  I  think  there  is  no 
language  in  any  other  part  of  the  lease,  from  which  I  can 
clearly  infer  an  intention  to  include  the  apple  trees  in  the 
exception :  and  as  the  exception  itself  will  not  of  necessity 
include  them,  I  think  the  words  of  the  saving  part  do  not 
clearly  express  such  an  intention,  but  leave  the  matter 
doubtful;  and  then  the  whole  exception  must  be  con- 
strued against  the  lessor,  and  in  favour  of  the  lessee,  upon 
which  construction  we  are  bound  to  hold  that  the  re- 
ception does  not  include  the  apple  trees.  The  result  of 
that  is,  that  the  action  is  not  maintainable,  and  that  the 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

HoLROYD,  J. — ^This  is  a  question  arising  upon  a  regu- 
lar lease  by  indenture,  containing  all  the  formal  parts  of 
such  an  instrument.  It  must  be  construed,  therefore,  ac- 
cording to  the  rules  of  law  governing  the  construction  of 
such  instruments,  and  in  the  sense  which  decided  cases 
have  appropriated  to  the  words  it  contains.  If  a  difierent 
or  unusual  meaning  was  intended,  that  should  have  been 
expressed  in  plain  and  unequivocal  language.  The  lease 
contains  a  demise  of  lands,  with  an  exception  of  ''all  tim- 
ber trees,  and  other  trees;  but  not  the  annual  fruit  there- 
of." Now  it  is  a  general  rule  of  construction,  that  where 
there  is  a  grant,  and  an  exception  out  of  it,  the  words  of 
the  exception  are  to  be  taken  as  the  words  of  the  grantor, 
and  to  be  construed  in  favour  of  the  grantee.  It  is  also 
clear,  upon  several  authorities^  that  the  words  ''other 
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trees/'  coupled  with  timber  trees,  will  not  include  fruit        ^^26. 
trees;    and  for  this  plain  and  sound  reason,  that  their       Bullen 
chief  value  consists  in  the  fruit,  and  not  in  the  timber,  in  ^- 

wbich  respect  they  differ  essentially  from  other  trees. 
Then,  as  fruit  trees  are  not  included  in  the  words  of  this 
exception,  and  as  the  words  of  the  exception  are  to  be 
taken  as  the  words  of  the  lessor,  and  to  be  construed  in 
favour  of  the  lessee,  the  question  is,  what  is  the  meaning 
and  operation  of  the  saving  words,  ''but  not  the  annual 
fruit  thereof?''  That  they  were  intended  to  operate  in 
favour  of  the  lessee,  is  beyond  the  possibility  of  doubt; 
but  if  we  construe  them,  as  we  are  desired  to  do,  so  as  to 
extend  the  effect  of  the  exception,  they  will  operate  de- 
cidedly to  his  prejudice.  We  cannot  so  construe  them, 
nor  can  we  infer  that  the  parties  intended  them  so  to  be 
construed,  if  we  can  give  them  any  other  legal  effect,  not 
inconsistent  with  the  interpretation  given  by  decided  cases 
to  the  preceding  words,  **  all  timber  trees,  and  other  trees.'' 
Now,  the  word  *'  fruit,"  in  the  old  law  writers,  is  fre- 
quently used  with  reference  to  the  produce  of  timber  trees, 
as  well  as  of  orchard  trees ;  and  if  we  construe  it  as  used 
in  that  sense  here,  we  shall  adhere  to  the  proper  rule 
of  construction,  and  prevent  the  saving  clause  from  ex- 
tending the  effect  of  the  exception,  and  operating  to  the 
prejudice  of  the  lessee.  I  am  of  opinion  that  it  ought  to 
be  so  construed ;  and  then  it  follows,  that  the  apple  trees 
are  not  within  the  exception. 


LiTTLEDALE,  J.,  concurred. 
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1826.  rpjjg  King  v.  Thomas  William  Coke,  Esq. 

^^Pjeg^ntee  Qjj  appeal  by  Thomas  William  Coke,  Esq.  against  a 
house  was  rate  made  for  the  relief  of  the  poor  of  the  parish  of  Lydd, 
^oor^r^e^for  ^^®  sessions  confirmed  the  rate,  subject  to  the  opinion  of 
''  the  light  this  Court  upon  the  following  case, 
th  "duties  or  By  letters  patent  granted  in  the  13th  year  of  the 
contribution  jp^ign  q[  George  the  Second,  that  king  granted  to 
respect  of  Thomas  Lord  Lovell,  his  executors,  8cc.,  all  that  the 
^'^Tb  ^k^*'  ^8^*  house  at  or  near  Dungeness,  in  the  county  of  Kent, 
passing  by  the  and  free  leave,  license,  power,  and  authority,  to  maintain, 
occupied  the  Continue,  and  renew  the  same  with  lights,  to  be  con- 
light  house,  tinually  burning  therein  in  the  night  season,  from  time 

andmaintained  ^^.  j-i.j  ^i^  ji. 

a  light  there,  ^  ^^™^ '  ^^^>  ^^  ^^^  were,  to  alter,  remove,  and  change 
by  means  of  a  the  same,  and  to  rebuild  another  at  any  place  near  the 
the  parish ;  same,  by  the  advice  or  direction  of  the  masters,  wardens, 
wereilidS  *°^  assistants  of  the  Trinity  House,  ofDeptford  Strond, 
the  light  used,  for  the  time  being ;  and  such  light  house,  so  rebuilt,  to 
outofthe'^*'    maintain,  continue,  and  renew  with  lights,  to  be  conti- 

parish:—         nually  buminff  therein  in  the  night  season,  in  such  man- 
Held,  that  the  .  ,     ,     n      ,        ^  ,  ,.       .        ^  ,     .     , 
duties  formed   nci*  as  might  be  for  the  safety  and  direction  of  the  traders 

no  part  of  the  ^jjat  way ;  and  for  defraying  the  necessary  charges  in 
lighthouse,  maintaining,  continuing,  altering,  renewing,  removing, 
rateabk^  °^*    and  changing  or  rebuilding  the  same,  the  king  did  thereby 

grant,'  that  during  the  term  of  years  thereinafter  granted^ 
the  said  Thomas  Lord  Lovell,  his  executors,  &c.,  shculd 
and  'might  collect  and  receive  to  his  and  their  own  proper 
use,  towards  the  charges  aforesaid,  one  penny  by  the 
ton  from  all  merchants,  masters,  or  owners  of  all  ships, 
boys,  and  barks,  fpassing  by  the  said  light  house  outward 
bound,  and  the  same  inward  bound ;  and  the  same  for 
strangers,  as  often  as  they  should  pass  by  the  light  house, 
for  60  years  from  the  24th  of  Jutie,  1768,  subject  to  thi 
yearly  rent  of  6/.  135. 4^.,  payable  to  the  crown  half  yearly. 
The  letters  patent  then  provided  for  the  collection  of  the 
tolls,  and  that  no  other  person  should  erect  any  light 


Tlie  King 
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house  within  five  miles  *of  Dungeness,    All  the  estate  and         i826. 
interest  under  the  said  letters  patent  are,  and  have  for 
many  years  past  been,  vested  in  the  appellant,  Mr.  Coke,  v. 

The  light  house  and  lights  are  kept  up  at  his  expense.  Coke. 
and  a  person  employed  and  paid  by  him  resides  in  the 
light  house  for  the  purpose  of  attending,  and  attends  the 
lights.  The  duties,  or  contribution  monies,  are  collected 
at  the  various  ports  of  arrival  and  departure  of  ships 
passing  the  light  house,  by  persons  employed  and  paid 
by  Mr.  Coke.  There  is  not  any  port,  or  custom  house 
within  the  town,  liberty,  or  parish  of  Li/dd,  nor  have 
any  duties  or  contribution  monies  ever .  been  collected 
within  the  said  town,  liberty,  or  parish,  nor  do  any  of  the 
ships,  in  respect  of  which  the  duties  or  contribution 
monies  are  paid,  come  within  the  said  town,  liberty,  or 
parish,  but  the  same  pass  up  and  down  the  channel  in 
front  of  the  said  parish  and  light  house,  in  the  open  'sea, 
at  different  distances  from  the  shore,  along  which  the  said 
parish  extends  eight  miles  and  upwards  ;  the  light  house 
standing  on  the  sea  shore,  above  high  water  mark,  and 
within  the  said  parish.  The  annual  value  of  the  light 
house,  independently  of  the  duties  or  contribution  monies, 
would  be  4/.  Mr.  Coke  does  not  reside  or  inhabit  within 
the  town,  liberty,  or  parish  of  Lydd,  nor  occupy  or  possess 
any  property  within  the  said  town,  liberty,  or  parish,  in  any 
manner  whatever,  except  as  aforesaid.  Personal  property, 
stock  in  trade,  or  the  profits  of  manufactories,  never  have 
been  rated  in  the  parish  of  Lydd,  nor  are  assessed  by  the 
rate  in  question,  up  to  the  time  of  making  which  the 
light  house  had  been  rated  as  a  cottage  only,  at  the 
sum  of  405.,  and  the  'duties  or  contribution  monies  had 
never  been  rated  or  taken  into  account  in  making  the  rate. 
The  rate  in  question  was  made  on  the  2d  April,  1826,  and 
Mr.  Coke  is  rated  therein  as  "  the  occupier  of  the  light 
house,  with  the  duties  or  contribution  monies  in  respect  of 
ships,  hoys,  and  barks  passing  by  the  same,"  the  annual 
value  of  the  same  being  stated  to  be  2,260/.    The  duties 


CASES    IN    THE    KlNo's    BENCH, 


V. 

Coke. 


or  contribution  monies  yearly  eoUected  for  Mr.  Coke  under 
The^liiNo     ^^®  above  mentioned  letters  patent,  amount  to  the  sum 
assessed  in  the  rate,  over  and  above  the  expense  of  keeping 
up  the  light  house  and  lights. 

Boteler,  Darby,  and  Burton,  in  support  of  the  order  of 
sessions.  The  appellant  is  properly  rated  upon  the  full 
amount  of  the  annual  profits  of  the  light  house.  Un- 
doubtedly, those  profits  arise  principally  out  of  tolls,  which 
are  not  rateable  per  se ;  ''  but  tolls,  when  connected  and 
rated  conjunctively  with  real  and  substantial  property, 
situated  in  the  parish,  as  yielding  profit  there  by  means  of 
tolls,  are  a  proper  object  of  rating.*'  That  was  laid  down 
by  Lord  Ellenborough  in  Rex  v.  McDonald  (a),  and 
applies  to  the  rate  in  question,  because  the  tolls,  which 
from  the  increased  profit  and  value  of  the  light  bouse  here, 
come  precisely  within  the  description  there  given  of 
rateable  tolls.  Rex  v.  Rebowe  {h),  and  Rex  v.  Tyne- 
mouth  (c),  are  very  different  cases,  for  there  the  tolls  them- 
selves were  rated ;  and  in  the  latter  of  those  cases.  Lord 
Ellenborough  seems  to  have  been  of  opinion  that  the  rate 
might  have  been  supported  in  some  other  mode:  for 
instance,  if  made  upon  the  inci'eased  rent  received  for  the 
light  house  by  means  of  the  light,  which  was  the  meri- 
torious cause  of  earning  the  tolls.  And  that  opinion  is 
consistent  with  the  general  principle  by  which  rates  upon 
property  of  this  sort  are  governed,  namely  that  the  amount 
of  rate  in  every  parish  must  be  proportionate  to  the  meri- 
torious cause  of  earning  profit  situated  within  the  parish. 
Thus,  in  rating  canals,  it  is  now  settled  that  the  amount 
of  rate  in  every  parish  through  which  a  canal  passes, 
must  be  proportionate  to  the  amount  of  tolls  earned  by 
the  canal  in  every  parish  respectively ;  Rex  v.  The  Oxford 
Canal  Company  {d).    Here  the  amount  of  the  tolls  earned 

(a)  1 2  East,  324.  (d)  Ante,  toI.  vi.,  86.    4  B.  & C. 

(fc)  Bott.  142.     1  Const.  115.      74.     See  Rex  v.  Trent  and  Afcr- 

Cowp.  583.  tey,  Ante,  vol.  vi.  47. 
(c)  12  East,  46. 
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is  ascertained  in  one  entire  sum ;  therefore,  the  sole  ques- 
tion is,  whether  any,  or  what  proportion,  of  those  tolls  is     i^e^l^MG 
earned  within  the  parish  of  Lydd.     In  this  case,  indeed,  « 

the  vessels  which  pay  for  the  benefit  of  the  light,  do  not 
actually  come  into  the  parish  in  which  the  light,  the 
meritorious  cause  of  earning  the  tolls,  is  situated ;  but 
that  seems  immaterial ;  because,  as  the  light  house  yields 
an  annual  profit  in  that  parish,  that  annual  profit  is 
equally  rateable,  whether  it  arises  from  the  actual  produce 
of  the  Jand,  or  from  some  chattels  annexed,  or  some  pri- 
vilege attached  to  the  land  ;  in  the  same  way  as  if  land  is 
rateable  in  respect  of  a  profit  arising  from  actual  produce, 
it  is  equally  rateable  in  respect  of  a  profit  arising  from 
a  chattel  annexed,  or  a  privilege  attached  to  it.  Thus  in 
Rex  V.  The  New  River  Company  (a),  it  was  held  that 
land,  of  which  the  annual  value  was  improved  by  a  spring, 
might  be  rated  at  such  improved  value,  although  the 
owners  and  occupiers  of  the  land  did  not  receive  the  profits 
derived  from  the  spring,  and  no  part  of  the  profits  became 
due  in  the  parish  where  the  land  lay;  for,  said  Lord 
Ellenborough,  "  it  is  enough  to  ascertain  the  local  value 
of  the  property,  without  inquiring  whether  it  yields  a  return 
on  the  spot.  The  session  has  come  to  a  right  decision,  inas- 
much as  the  property  is  locally  valuable  in  the  parish  where 
it  is  rated,  although  that  value  be  derived  from  extrinsic 
circumstances,  and  although  the  profits  are  actually  re- 
ceived elsewhere."  So  here,  the  light-house  is  rateable 
for  all  its  profits,  inasmuch  as  it  is  locally  valuable  in  the 
parish  of  Lydd,  and  earns  the  tolls  there,  although  the 
ships  by  which  those  tolls  are  paid  do  not  themselves  come 
into  the  parish.  As  the  water  was  considered  as  actual 
produce  in  the  case  just  cited,  so  the  light  must  be  consi- 
dered as  actual  produce  here;  and  then  it  is  immaterial 
whether  the  light,  by  its  own  intrinsic  properties,  conveys 
itself  to  the  ships,  or  whether  it  is  conveyed  to  them  by 
extrinsic  means.     In  one  respect  this  is  a  stronger  case 

(a)  1  M.  &  S.  502. 
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1826.        than  that  of  the  New  River  Company,  for  there  the  water 
The  King      could  be  of  no  value  in  any  parish  but  that  in  which  the 
V*  rate  was  made,  until  it.  was  detached  and  separated  from 

the  spring,  which  was  the  local  visible  property  :  but  here, 
the  light  for  the  use  of  which  the  vessels  pay,  not  only 
continues  attached  to  the  light  house^  which  is  the  local 
visible  property  at  the  time  when  it  is  of  value  to  the 
vessels^  but  could  not  possibly  be  of  any  value  unless  it  did 
continue  so  attached.  There  are  other  cases  in  which  the 
question,  whether  the  fact  of  the  value  arising  out  of  ex- 
trinsic circumstances  was  or  was  not  material,  might  have 
been  discussed,  and  doubtless  would  have  been,  had  the 
point  been  deemed  arguable :  Rex  v.  The  Lord  Mayor  of 
Ijondon  (a),  and  Rex  v.  The  Birmingham  Gas-Light  Com- 
pany {b) ;  for  in  the  former  of  those  it  did  not  appear  that 
the  vessels  which  paid  the  tolls  ever  went  into  the  parish 
in  respect  of  which  the  rate  was  imposed;  nor  in  the 
latter,  that  the  gas  was  consumed  within  the  parish. 
[Holroyd,  J.  The  benefit  here  is  not  conferred  within  the 
parish].  The  light,  which  confers  the  benefit,  is  situated 
within  the  parish,  and  the  very  circumstance  of  its  con- 
ferring a  benefit  constitutes  its  value  to  the  occupier.  But 
it  is  not  necessary  that  the  benefit  should  be  conferred 
within  the  parish.  In  Rex  v.  The  New  River  Company, 
the  charter  expressly  provided  that  no  benefit  should 
accrue  to  the  company  until  they  had  conveyed  the  water 
to  the  metropolis ;  and  yet  the  land  in  Amwell,  where  the 
spring  arose,  was  held  to  be  rateable  to  the  amount  of  the 
profits  arising,  from  that  benefit.  Here^the  light  is  in  the 
parish  of  Lydd,  and  annexed  to  the  freehold  there ;  the 
tolls  could  not  be  separated  from  the  light  house  in  a 
grant  of  the.  latter ;  the  light  is  part  and  parcel  of  the 
light  house.  The  light  house  is  valuable  in  respect  of 
the  tolls,  oh  account  of  the  exclusive  privilege  of  main* 
taining  the  light  house^  and  the  light  in  the  parish  of 
Lydd :  and  if  the  grantee  were  to  pull  down  the  light 

(fl)  4  T.  R.  21.  (6)  Ante,  vol.  ii.,  735.    1  B.  &  C.  506.      Rtx  v. 

the  Brighton  Gas  Company,  Ante  308, 
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house,  and  rebuild  it,  he  could  not  rebuild  it  in  any  other 
parish.  The  light  being  in  the  parish,  the  vessels  have 
the  benefit  of  the  light  there  situated ;  and  the  stream  of 
light  by  which  that  benefit  is  conveyed  to  them,  may  be 
compared  to  the  stream  of  water,  in  the  case  of  the  New 
River.  So  long  as  the  light  continues  in  the  light  house 
it  renders  it  more  valuable,  as  a  billiard  table,  or  any 
other  chattel,  annexed  to  a  dwelling  house,  would  render 
that  more  valuable.  {^Bayley,  J.  I  cannot  consider  the 
light  as  being  part  and  parcel  of  the  light  house ;  it  is  not 
necessary  that  the  light  should  be  attached  to  the  light 
house:  it  might  be  equally  well  maintained  by  lamps 
placed  on  the  top  of  a  pole,  or  by  many  other  modes  that 
might  be  suggested].  The  terms  of  the  patent,  which  are 
"  to  build  and  renew  the  light  house  with  hghts/'  seem 
clearly  to  contemplate  the  lights  being  attached  to  the 
freehold ;  but  that  is  an  imidaterial  point,  for  the  great 
argument  is,  that  the  privilege  of  maintaining  the  light,  or 
rather  the  profit  arising  therefrom,  is  rateable,  whether  the 
light  is  attached  to  the  freehold,  or  not.  In  Rex  v.  Brad- 
ford (a),  the  privilege  of  selling  liquors  in  a  particular 
house,  a  canteen,  in  a  particular  situation,  was  considered 
as  a  profit  appurtenant  to  the  house,  arising  from  its  local 
situation ;  and  so  here,  the  privilege  of  maintaining  the 
light  in  the  light  house,  being  in  itself  profitable,  must  be 
considered  as  appurtenant  to  the  light  house,  and  forming 
part  of  its  value. 

Nolan  and  TindaU  control.  It  is  admitted  that  tolls  are 
not  rateable  per  se,  and  there  is  no  such  connection  be- 
tween the  tolls  in  this  case,  and  the  light  house,  as  will 
render  them  both  liable  to  a  joint  rate.  Where  the  pro- 
prietor of  tolls  resides  out  of  the  parish  in  respect  of 
which  he  is  rated,  the  tolls,  in  order  to  be  rateable,  must 
be  annexed  to  some  substantial  property  situate  within 
that  parish,  or  must  arise  as  the  profits  of  land  occupied 

(a)  4  M  &  S.  317. 


The  King 
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1826.  by  him  there.  The  toUs  in  questioa  satisfy  neither  of 
those  descriptions.  In  the  first  place,  neither  the  privi* 
lege  of  maintaining  the  light,  or  the  tolls  payable  in  respect 

Coke.  q(  ^^  ^^q  annexed  to  any  house  or  land  within  the  parish 
of  Lydd.  The  terms  of  the  grant  do  not  connect  the 
light  and  the  light  hoase ;  the  object  of  the  grant  may  be 
effected  without  any  such  connection  existing :  the  light 
may  be  maintained  without  being  attached  to  any  land  or 
building,  by  being  placed  in  a  moveable  frame,  and  by 
many  other  expedients.  The  privilege  is  exercised  within 
the  parish  of  Lydd,  but  it  is  neither  connected  with,  or 
appurtenant  to,  any  house  or  land  there.  Suppose  the 
privilege  granted  to  the  defendant  had  been  that  of  firing  a 
gun,  or  ringing  a  bell,  with  a  toll  payable  by  every  vessel 
passing  within  reach  of  the  sound ;  would  he  have  been 
liable  to  be  rated  for  the  tolls  to  the  parish  of  Lydd,  be* 
cause  he  placed  his  gun  in  a  bastion,  or  his  bell  in  a 
belfry,  and  exercised  his  privilege  in  a  building  erected 
within  that  parish  ?  Certainly  not.  In  the  second  place, 
the  tolls  do  not  arise  as  the  profits  of  any  land,  used  or 
occupied  by  the  defendant  within  the  parish  of  Lydd. 
The  tolls  are  not  paid  in  respect  of  any  use  made  of  the 
light  house  in  the  parish,  but,  on  the  contrary,  in  respect 
of  an  use  made  of  the  light  out  of  the  parish.  This  is  the 
distinguishing  point  between  this  particular  case,  and  all 
those  in  which  tolls  have  been  held  rateable,  as  connected 
with  the  land ;  and  upon  this  short  and  simple  ground  it 
is  perfectly  clear  that  these  tolls  are  not  rateable. 

Bayley,  J. — I  am  of  opinion  that  this  rate  can  be  sup- 
ported to  the  extent  of  the  value  of  the  light  house  only. 
The  defendant  is  assessed  for  the  light  house,  with  the 
duties  or  contribution  monies  in  respect  of  ships,  hoys,  and 
barks,  passing  by  the  same,  at  the  annual  value  of  2,260/. 
Now,  in  order  to  make  him  rateable  to  that  extent,  it  must 
be  shewn  that  he  is  the  occupier  of  a  house  or  land  of  that 
annual  value,  within  the  meaning  of  the  statute  43  Etiz. 
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c.  2.     All  the  cases  cited  in  argument  are  distinguishable         1826. 
from  the  present,  except  two,  Rex  v.  Rebowe  {a)  and  Rex 
V.  Tynemouth  (Jb),  and  they  are  authorities  in  favour  of  the 
defendant,  because  in  both  it  was  expressly  decided  that 
the  tolls  of  a  light  house  are  not  rateable.    There  was  a 
considerable  interval  of  time  between  those  two  decisions ; 
and  where  there  has  been  one  settled  mode  of  proceeding, 
with  respect  to  a  particular  species  of  property  for  a  long 
period  of  years,  we  ought  not  to  introduce  any  alteration^ 
unless  we  see  such  alteration  called  for  upon  clear  grounds, 
and  founded  upon  sound  legal  principles.     I  believe  the 
privilege  of  erecting  light  houses  to  have  originally  vested 
in  the  Crown,  and  to  have  been  subsequently  granted  to 
the  Corporation  of  the  Trinity  House.    The  tolls  are  paid 
by  the  proprietors  of  vessels,  and  if  those  tolls  are  fairiy 
proportioned,  they  will  furnish  an  adequate  fund,  both  for 
the  remuneration  of  the  proprietor  for  the  expense  of  keep- 
ing up  the  light  house,  and  for  a  reasonable  profit  for  the 
trouble  of  maintaining  a  constant  light.     But  if  the  pro- 
prietor of  the  light  house  is  to  be  held  rateable,  as  such,  to 
the  relief  of  the  poor,  he  must  of  necessity  exact  larger  tolls 
from  the  proprietors  of  vessels,  and  the  consequence  will 
be,  that  they  mil  in  reality  be  the  persons  to  pay  the  rate, 
and  a  considerable  burden  will  be  imposed  upon  commerce. 
In  Rex  v.  Macdonald  (c),  the  rate  was  upon  the  lock,  and 
the  defendant  was  held  liable  to  the  rate  as  the  occupier 
of  land  in  the  parish ;  and  properly  so,  because  the  lock 
itself  was  part  and  parcel  of  the  land  he  occupied,  and  the 
tolls  were  payable  for  the  use  of  the  lock.     In  Rex  v.  The 
Oxford  Canal  Company  {d),  the  defendants  were  rated  as 
the  occupiers  of  the  towing-path  land,  and  that  part  of  the 
canal  which  was  situate  within  the  parish  of  Sow.    There, 
the  rate  was  specifically  upon  land ;  the  proprietors  of  the 
canal  were,  in  the  proper  sense  of  the  word,  occupiers  of 

(o)BolU  142;    1    Const.  US;  (c)  12  East, 324. 

Cowp.  583.  (rf)  Ante,  yol.,  vi.  86 ;  4  B.  &  C. 

(6)  12  East,  46.  74. 
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1826.  the  land ;  they  were  liable  to  the  rate  as  such  occupiers, 
and  in  that  character  only ;  and  our  decision  was  merely 
this,  that  they  ought  to  contribute  to  the  parish  in  respect 
of  the  bene6cial  use  of  the  land  which  they  occupied 
within  it.  In  both  these  cases  there  was  a  local,  visible, 
substantial  ownership  and  use  of  land  within  the  parish. 
Rex  V.  Bradford  (a),  is  very  different  from  the  present 
case.  There  the  defendant  was  rated  as  the  occupier  of 
a  canteen  in  Hythe  barracks,  demised  to  him  by  the  Com- 
missioners for  the  affairs  of  barracks,  to  hold  for  one  year, 
provided  the  barracks  should  be  so  long  held,  and  used  as 
barracks,  by  government.  He  was  to  pay  15/.  a  year 
rent,  for  the  canteen  and  buildings^  and  510/.  a  year  rent 
for  the  privilege  of  using  them  as  a  canteen,  and  selling 
liquors  there ;  and  the  lessors  reserved  a  power  of  distress 
for  the  amount  of  both  those  sums.  The  defendant  was 
held  rateable  for  the  entire  rent  of  525/.,  for  the  house, 
and  the  privilege,  upon  the  ground  that  such  rent  was 
a  profit  appurtenant  to  the  tenement,  arising  out  of  its 
peculiar  local  situation,  and  that  he  was  the  occupier  of  a 
tenement  of  that  value.  The  decision  in  Rex  v.  T/ie  New 
River  Company  (b),  is  perfectly  satisfactory;  the  rate 
there  was  clearly  good.  There,  water  which  arose,  and 
was  the  produce  of  land,  in  the  parish  of  Amwell,  was 
conveyed  to  London  by  the  defendants,  and  there  sold. 
The  price,  therefore,  at  which  the  water  sold  in  London, 
was  a  profit  yielded  by  the  land  at  Amwell,  where  the 
water  rose ;  for  the  water  was  part  of  the  produce  of  the 
land,  and  though  it  was  sold,  and  the  value  received  at 
another  place,  it  was  nevertheless  part  of  the  profits  of  the 
land,  and  rated  as  such  at  Amwell,  precisely  as  land 
producing  fruits  or  vegetables  is  rateable,  not  where  its 
produce  is  sold,  but  where  it  is  grown ;  although  the 
occupier  is  under  an  engagement  not  to  sell  the  produce 
in  his  own  parish,  but  at  some  distant  place.  But  the 
present  case  stands  upon  a  totally  different  footing.   Here, 

(a)  4  M.  &  S.  317.  (6)  1  M.  &  S.  503. 


Coke. 
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the  proprietor  of  the  light  house  has  the  privilege  of  main-         1826. 
taining,  either  in  that  house,  or  in  any  other  which  he     xh^^k"*^ 
may  chuse  either  to  erect  or  to  rent,  a  light  such  as  shall  v. 

be  visible  at  sea ;  and  even  if  by  the  terms  of  his  patent 
he  were  bound  to  maintain  the  light  in  this  particular 
building,  still,  if  the  patent  were  not  granted  to  him  on 
account  of  his  occupation  of  that  building,  the  privilege 
conferred  by  it  would  not  be  annexed,  or  appurtenant  to 
the  building  in  which  it  was  exercised,  but  perfectly  dis- 
tinct from  it :  and  the  tolls  received  by  him  in  respect  of 
the  light,  would  be  profits  accruing,  not  from  the  use  or 
occupation  of  the  house  or  land  where  he  exercised  the 
privilege;  but  from  the  exercise  of  the  privilege  itself, 
independently.     In  that  case,  he  would  have  the  exclusive 
privilege  of  carrying  on  in  that  particular  house,   if  I 
may  be  allowed  the  expression,  a  particular  kind  of  trade ; 
but  still  .there  would  not  necessarily  be  any  connection 
between  his  freehold  interest  in  the  house,  and  the  light 
which  he  thus  maintained   in  it.      The  machinery   by 
which  the  light  is  produced,  or  in  which  it  is  contained, 
may,  or  may  not  be  attached  to  the  freehold,  and  would 
in  either  case  equally  answer  the  purpose  for  which  it  is 
designed.     If  the  light  were  produced  by  burning  coal, 
or  any  other  fuel,  with  a  reflector  placed  behind  it,  the 
tolls  paid  by  the  proprietors  of  vessels  for  the  benefit 
derived  from  the  light,  would  not  form  part  of  the  profits 
of  the  house  in  which  the  fuel  was  burned,  and  the  reflec- 
tor placed ;  but  part  of  the  profits  of  the  privilege  itself. 
If,  then,  the  object  of  the  grant  may  be  efiectuated  by 
machinery  producing  a  light  perfectly  unconnected  with 
the  light-house,  in  which  case  the  tolls  would  not  be  part 
of  the  profits  of  the  land,  and  would  not  be  rateable,  I 
think  4t  follows,  that  the  privilege  of  maintaining  the 
light,  even  in  a  particular  house,  is  distinct  from  the 
house,  and  that  the  tolls  are  profits  arising,  not  from  the 
house  where  the  privilege  is  exercised,  but  from  the  exer- 
cise of  the  privilege,  and  as  such  not  rateable  as  part  of 
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1826.  '  the  value  of  ike  hoase :  and  if  the  tolk,  quit  tolls^  are 
not  rateable,  then,  though  the  trade,  for  I  consider  it  as  a 
species  of  trade,  must  be  carried  on  in  a  house,  or  even 
in  this  particular  house,  a  distinction  ought  to  be  taken 
between  the  value  of  the  house  in  which  the  trade  is 
carried  on,  and  the  profits  accruing  from  the  trade  itself. 
The  nature  of  the  trade  is,  that  the  proprietor  of  the  light* 
house  is  to  maintain  certain  lights  burning  in  it;  those 
lights  are  not  necessarily  attached  to  the  fireehold  ;  and  if 
they  are  not  attached  to  the  freehold,  they  are  personal 
property.  As  a  remuneration  for  the  trouble  and  expense 
of  maintaining  those  lights,  the  tolls  are  imposed ;  such 
tolls  have  never  yet  been  rated :  and  I  am  of  opinion  that 
they  are  not  rateable.  For  these  reasons  I  think  so 
much  of  this  rate  as  is  assessed  upon  the  tolls  ought  to 
be  quashed. 

HoLROYi),  J.*— I  am  also  of  opinion  that  these  tolls^re 
not  rateable;  and  that  we  could  not  hold  them  to  be 
rateable  without  overruling  the  cases  of  Rex  v.  Rebowe  and 
Rex  V.  Tynemauth,  and  overturning  the  principles  upon 
which  those  cases  were  decided,  as  well  as  some  other 
cases,  where  it  has  been  held  that  tolls,  though  not  rate- 
able per  se,  are  rateable  where  they  can  be  considered  as 
money  paid  for  the  use  and  occupation  of  land.  Rex  v. 
Rebowe  was  very  similar  to  the  present  case.  There^  the 
king,  by  his  letters  patent,  granted  to  the  defendant  the 
privilege  of  erecting  light  houses  at  Harwich,  and  of 
receiving  tolls  from  all  vessels  entering  or  passing  by  the 
harbour,  which  tolls  were  to  be  applied  towards  the  main- 
tenance of  the  light  houses.  That  was  the  case,  there- 
fore, of  a  franchise  granted  by]  the  crown  ;  for  the  privilege 
granted  was  a  franchise,  though  differing  from  many  that 
are  so  denominated.  The  power  of  erecting  light  houses 
belonged  originally  to  the  Lord  High  Admiral,  though  it 
has  since  been  vested  in  the  Trinity  House.  For  what 
are  the  tolls  in  this  case  payable  ?    Certainly  not  for  any 
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benefit  received  within  the  parish,  because  they  are  pay- 
able every  time  a  ship  passes  by  the  light  house,  whether 
she  receives  any  benefit  from  the  lights  or  not ;  whether 
she  passes  in  the  day  time  when  the  lights  are  extin- 
guished ;  or  whether  she  passes  in  the  night  time  when 
the  lights  are  burning.  In  Rex  v.  Rebowe,  where  such 
tolls  were  rated.  Lord  Mansfield  said,  ''  they  have,  pro- 
perly speaking,  rated  the  fire,  and  the  profits  arising  from 
the  house  ;  the  Pantheon  play  house,  and  other  places  of 
public  amusement,  are  rated,  I  suppose,  but  not  for  their 
profits."  The  whole  Court,  after  taking  time  to  consider 
of  that  case,  were  of  opinion  that  the  tolls  were  not  rate- 
able. One  reason  that  Lord  Mansfield  gave  for  his  opi- 
nion, was,  '*  that  the  property  was  not  in  the  parish,''  by 
which  expression  he  clearly  did  not  allude  to  the  light 
house,  but  to  the  tolls,  which  were  not  paid  in  respect  of 
any  benefit  received  in  the  parish  by  the  persons  paying 
them.  Another  reason  which  he  assigned  was,  ''  that  the 
tolls  were  not  locally  situate  in  the  parish,  and  were  not 
rateable  there;"  whereas,  if  the  tolls  could  have  been  con- 
sidered as  parcel  d(  the  value  of  the  light  house,  for  which 
it  might  have  been  rated,  they  might  themselves  have 
been  rated  as  tolls.  Some  years  after  that  decision  came 
the  case  of  Rex  v.  Tynetnouth,  where  also  the  defendant 
was  rated  for  tolls  in  respect  of  his  light  house.  There, 
Lord  Ellenborough,  after  observing  upon  the  similarity  of 
the  two  cases,  said,  ''  what  local  property  is  there  within 
the  township  on  which  this  rate  on  the  tolls  can  be  levied  ? 
The  tolls  are  not  received  there,,  nor  do  the  ships  from 
which  they  are  collected  come  within  the  township ;  the 
subject-matter  of  the  rate  has  no  locality  within  the 
township."  Now  the  light  house  was  within  the  town- 
ship, therefore.  Lord  Ellehborough  clearly  spoke  of  the 
tolls,  and  not  of  the  light  house,  as  the  subject-matter  of 
the  rate.  Upon  the  authority  of  these  two  cases,  I  think  we 
are  bound  to  say  that  the  tolls  in  this  case,  having  no  loca- 
lity within  the  parish  of  Lyddj  and  not  being  received 
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1826.  there^  are  not  rateable.  In  Rex  v.  Cardingion  (a),  the 
rate  was  upon  certain  tolls  ^or  passing  a  sluice.  There 
the  thing  for  the  use  of  which  the  tolls  were  paid,  was 
within  the  parish,  and  was  used  by  the  party  paying  the 
tolls  within  the  parish ;  and  it  was  held,  that  whether  the 
profits  of  the  sluice  were,  or  were  not,  rated  under  the  de- 
nomination of  tollsj^  the  nature  of  the  property  rated  ought 
to  be  considered ;  and  as  the  tolls  were  paid  for  the  use  of 
something  situate  within  the  parish,  'and  conferring  a 
benefit  there,  the  rate  was  good.  But  in  this  case  the 
benefit  for  which  the  tolls  are  paid,  and  tolls,  it  must  be 
remembered,  are  an  incorporeal  hereditament,  does  not 
come  within  the  description  of  the  statute  43  Eliz.,  c.  2, 
for  it  is  not  received  within  the  parish,  but  elsewhere. 
Upon  these  grounds  I  am  clearly  of  opinion  that  the  tolls 
rated  in  this  case  are  not  rateable. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  It  is  ad- 
mitted on  all  sides  that  tolls,  per  se,  are  not  rateable ;  but 
there  are  cases  where  the  tolls  arising  from,  and  being 
connected  with,  a  house  or  land,  and  giving  an  increased 
value  to  the  house  or  land,  varying  with  the  profits  pro- 
duced by  the  tolls,  that  increased  value  is  rateable.  In 
all  those  cases,  however,  the  profits  have  arisen,  and  the 
thing  out  of  which  they  have  arisen,  has  been  locally 
situated,  and  actually  used,  within  the  parish  where  the 
rate  was  made.  Here,  neither  the  profits  arise,  nor  is  the 
light  used,  within  the  parish  of  Lyddj  and,  in  that  respect 
this  case  differs  from  all  that  have  been  relied  upon  in 
support  of  this  rate.  It  has  been  urged  that  the  light 
itself  gives  rise  to  the  profit  here,  by  conferring  a  benefit 
on  vessels  passing,  for  which  they  pay  the  toll ;  that  the 
light  is  appurtenant  to  the  light  house  in  which  it  is  pro- 
duced ;  and  that  the  profits  arising  from  the  light  form 
part  of  the  value  of  the  light  house,  and  are  rateable 
jointly  with  it.  But  I  cannot  agree  to  this.  I  think  the 
light  is  wholly  unconnected  with  the  light  house,  and  that 

(a}Cowp.581. 
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the  profits  arising  from  the  Eighty  form  no  part  of  the        I82a. 

value  of  the  light  house.    The  light  is  seen  at  a  distance 

from  the  li^t  house ;  it  may,  or  it  may  not^  confer  a 

benefit  on  those  that  see  it ;  it  is  not  the  produce  of  the 

light  house  or  of  the  soil  on  which  it  stands,  it  is  merely 

collateral  to  them ;   it  is  no  part  of  the  freehold ;   it  is 

merely  by  accident  or  caprice  that  it  is  situated  on  the 

freehold,  for  it  might  be  with  equal  advantage  situated  in 

other  places^  and  produced  and  maintained  by  other  ways 

and  means.     In  all  the  cases  which  have  been  cited  as 

authorities  in  favour  of  this  rate,  the  profit  arising  from 

the  subject-matter  of  the  rate  has  arisen  within  the  parish, 

and  the  subject-matter  of  the  rate  itself  has  been  actually 

used  and  occupied  within  the  parish.     In  the  case  of  a 

canal,    the  person  who  pays  the  toll  makes  use  of  the 

canal,  which  is  rated  as  land,  and  therefore  has  the  actual 

use  of  the  thing  rated.     In  the  case  of  a  bridge,  the 

bridge  which  is  the  thing  rated,  is  actually  used  by  the 

party  paying  the  toll.     In  the  case  of  a  market,  the  tolls 

are  paid  by  those  who  actually  bring  their  goods  into  and 

upon  the  market,  and  the  profits  arise  there,  within  the 

place  which   is  rated.     In  the  case  of  a  soke  mill,  the 

party  paying  tolls  *takes  his  com  to  be  ground  at  the 

place  rated,  and  has  the  use  of  [the  mill  within  the  parish 

in  respect  of  which  the  rate  is  made.     In  order  to  render 

tolls  rateable,  there  must  not  only  be  a  profit  arising 

within  the  parish,   but  that  profit  must  arise  from  the 

use  of  the  thing  there,  and  in  respect  of  it.    The  vessels^ 

in  this  case,  have  no  such  use  of  the  light,  for  they  have 

merely  a  transient  view  of  it  as  they  pass  the  light  house ; 

they  do  not  come  within  the  light  house,  as  they  would 

within  a  harbour  or  a  dock,  where  they  would  have  the 

actual  use  and  occupation  of  the  harbour  or  the  dock  : 

they  not  only  do  not  come  within-,  or  near,  the  thing  itself 

which  is  the  subject-matter  of  the  profit,  but  they  do  not 

even  come  within  the  parish  in  which  it  is  situated.    It 

seems  to  me,  therefore,  that  this  case  is  distinguishable 

VOL.    VIII.  2    Y 
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1826.  from  all  those  in  which'  tolls  have  been  held  rateable,  and 

jf^^^^^  consequently  that  this  rate  can  only  be  supported  to  the 

^'  extent  of  the  value  of  the  light  house,  independently  of  the 

*^"-  toUs. 

Rate  amended ;  2,250/.  struck  out,  and  41.  inserted. 


Finch  v.  The  Company  of  Proprietors  of  the 
J_^^  Birmingham  Canal  Navigations. 

c  ^  a  auuil  This  was  an  action  of  trespass  for  breaking  and  entering 
navigation  the  plaintiff's  close  on  divers  days  and  times,  between  the 
estafuSfed^  Ist  day  of  January,  1820,  and  the  commencement  of  this 
without  power  action  in  Trinity  term,  1826,  and  diverting  from  thence 
etors  to  aj^       the  water,  the  property  of  the  plaintiff.     Plea,  not  guilty, 

propriate  to  g^^j  issue  thereon.  At  the  trial  before  Burrough,  J.,  at  the 
themselves  . 

water  raised     summer  assizes  for  the  county  of  Stafford,  1825,  a  verdict 

alomr^he^ine  ^^^  ©utered  by  consent  for  the  plaintiff,  subject  to  the 
of  the  canal,     opinion  of  this  Court,  on  the  following  case : — 

By  23  G.  3 

c.  92,  another  ^Y  statute  8  Geo,  3,  c.  38,  a  company  was  incorporated 
canal  was  under  the  name  of  "  The  Company  of  Proprietors  of  the 
to  the' com-       Birmingham  Canal  Navigation"  and  empowered  to  make 

pany  power  ^^^  maintain  a  canal  from' the  Severn  to  the  Trent,  and  two 
to  take  gratiu-  ,     •  , 

tously  the  collateral  cuts  to  certain  coal  mines.    This  act  gives  no 

from'^i^nes  power  to  take  water  from  mines,  or  to  take  water  raised  by 

within  a  cer-  fire-engines  out  of  mines.     Under  the  powers  of  this  act, 

of  that  canal  ^^^  canal  and  collateral  cuts  were  completed.     One  of 

'[  provided       those  collateral  cuts  from  or  near  Oldburgh,  to  or  near 

the  produce 

of  such  mines   Wednesbury,  HoUoway,  and  commonly  called  the  Upper 

was  carried 

along  some  |[>art  of  the  canal."  By  24  6.  3,  c.  4,  both  canals  were  incorporated, 
but  the  provisions  as  to  each,  contained  in  8  G.  3,  and  23  G,3,  respectively, 
were  to  be  kept  distinct  and  separate.  The  proprietor  of  a  mine  on  the  hne^of  the 
first  canal,  raised  coal,  one^third  of  which  was  afterwards  carried  along  part  of  the 
second  canal : — Held,  that  the  company's  privilege  of  taking  mineral  water  did  not 
attach  to  his  mine  on  the  first  canal,  by  reason  of  such  partial  conveyance  of  the 
produce  along  the  second. 

By  58  G.  3,  c.  19,  reciting  all  the  previous  acts,  the  same  system  of  management  is 
extended  to  all  the  canals  and  cuts  made  under  those  acts : — Held,  that  this  provision 
did  not  affect  the  operation  of  8  G.  3,  c,  38,  and  give  the  company  auUiority  to  take 
water  raised  from  mmes  along  the  line  of  canal  made  under  that  act. 
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Level,  passes  through  some  premises,  the  mines  utider  J!^^ 
which,  belong  to  the  plaintiff.  By  stat.  23  Geo.  3,  c.  92,  Fmoa 
another  company  was  incorporated  under  the  name  of  ^ 
**  The  Company  of  Proprietors  of  the  Birmingham  and  Birmingbau 
Fazelmf  Canal  Navigation/'  which  was  empowered  to  make,  Compaby. 
complete,  and  maintain  a  canal,  commonly  called  Uie 
Lower  Level,  as  an  extension  of  one  of  the  said  collateral 
cuts,  so  made  under  the  8  Geo.  3,  and  certain  other  canals 
and  cuts.  By  section  12  of  this  act,  it  is  enacted  as 
follows : — "  And  whereas  the  making  of  such  canals  and 
collateral  cuts  will  be  of  real  advantage  to  the  owilers  and 
proprietors  of  certain  coal-mines,  and  other  mines  and' 
minerals  already  opened,  and  which  may  be  opened  con- 
tigfuous  or  near  to  the  said  canals  and  collateral  cuts,  and 
it  will  be  necessary  for  supplying  the  said  canals  and  col- 
lateral cuts  with  water,  that  the  water  to  be  raised  by  the 
fere-engines  or  other  machines  erected  or  to  be  erected  for 
drawing  the  said  mines,  should  be  discharged  into  the  said 
canal  or  collateral  cuts ;  be  it  therefore  enacted,  that  it 
shall  be  lawful  for  the  said  compai^  of  proprietors,  and 
they  are  hereby  authorised  and  empowered  at  all  times 
hereafter  to  have,  divert,  and  take  the  water  to  be  raised 
or  drained  by  means  of  any  fire-engine,  machine,  or  level, 
already  or  hereafter  to  be  erected,  made,  or  opened,  in  or 
upon  any  lands  or  mines  within  the  distance  of  one 
thousand  yards  of  the  said  canals  or  collateral  cuts,  except 
as  is  hereinafter  excepted,  without  any  recompense  or  satis- 
faction to  be  made  by  the  said  company  of  proprietors  for 
the  said  water  so  to  be  diverted  and  taken  as  aforesaid." 
The  same  act  contains  in  section  27,  the  following  ex- 
ception:— ^''Provided  always,  and  be  it  further  enacted 
and  declared,  that  nothing  in  this  act  contained,  shall 
extend  to  authorise  or  empower  the  said  company  of  pro- 
prietors to  take  or  make  use  of  any  of  the  water  which 
shall  be  raised  from  any  mines  of  coal,  ironstone  or  other 
minerals,  unless  the  coal,  ironstone,  or  other  minerals  pro- 
duced by  such  minesy  shall  be  carried  or  conveyed  along 

2y2 
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1836.  gome  part  of  the  said  intended  canals  or  cuts."    Under  the 

^^^^  powers  of  this  statute,  the  canals  and  cuts  th^eby  autho- 

V*  rised  to  be  made,  were  completed.    By  the  stat.  24  Geo.  3, 

Birmingham  c.  4,  reciting  the  8  Geo.  3,  c.  38,  and  23  Geo.  3,  c.  92, 

Cakal  ^ijg  canals  made  by  virtue  of  those  acts  were  united  and 

COMPAMT.  •'  .  -J    J       L  1. 

made  one  common  concern ;  but  it  was  provided,  that  tbe 
8  Geo.  3,  c.  38,  should  not  apply  to  the  canals  made  under 
the  23  Geo.  3,  c.  92,  and  that  the  latter  statute  should  not 
apply  to  the  canals  made  under  the  former.     By  the  stat. 
24  Geo.  3,  c,  87,  the  company  was  named  ''  The  Company 
of  the  Proprietors  of  the  Birmingham  Canal  Navigations" 
and  by  that  and  some  subsequent  statutes,  various  alter- 
ations and  improvements  of  the  canals  were  authorised.    By 
the  58  Geo.  3,  c.  19,  reciting  the  above  statutes,  and  that  it 
was  highly  espedient  to  extend  one  system  of  management 
to  the  whole  of  the  canals  and  cuts  therein  referred  to,  in 
such  way  as  to  render  the  same  more  simple,  and  to  alter 
such  parts  of  the  former  system  as  were  found  by  experience 
to  be  improper,  or  had  been  by  circumstances  rendered  una- 
vailing, it  was  enacted,  ''  That  all  and  every  the  canals,  all 
or  any  of  the  collateral  cuts,  and  navigable  communications, 
so  made  as  aforesaid  by  the  said  Company  of  Proprietors  of 
the  Birmingham  Canal  Navigations,  under  and  by  virtue  of 
the  said  hereinbefore  recited  acts,  or  any  of  them,  shall, 
from  the  time  of  the  making  thereof  respectively,  be,  and 
be  deemed,  taken,  and  considered  to  be,  part,  parcel,  and 
member  of  the   Birmingham  Canal  Navigations,  and  all 
and  every  such  part  and  parts  of  the  said  canals,  collateral 
cuts,  and  navigable  communications,  and  the  lands,  build- 
ings, tenements,  and  hereditaments,  already  purchased  or 
taken  for  the  purposes  thereof,  by  virtue  and  in  pursuance 
of  the  powers  of  the  said  recited  acts,  or  any.  of  them,  and 
as  had  not  been  already  declared  by  any  of  the  said  recited 
acts  to  be  considered  as  part  of  the  works  made  and  done 
under  and  by  virtue  of  the  said  recited  act,  of  the  23rd 
year  of  his  present  majesty's  reign,  shall  be,  and  be  con- 
sidered to  be,  included  and  comprehended  in,  and  governed 
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by,  all  and  every  the  clauses,  matters,  and  things  con- 
tained in  the  said  recited  acts,  of  the  23rd  and  24th  years 
of  his  said  present  majesty's  reign,  so  far  as  the  nature 
and  circumstances  of  the  case  will  admit  (save  and  except 
so  much  thereof  as  relates  to  the  exemptions  from  stamp 
duties,  or  to  the  quantum  of  rates  or  tolls  to  be  collected, 
or  as  may  be  by  this  act,  or  have  been  by  any  other  act 
relating  to  the  said  Birmingham  Canal  Navigation,  altered 
or  repealed),  as  if  the  same  had  been  described  in  the  said 
recited  act  of  the  23  Geo.  3,  as  part  of  the  works  to  be 
made  and  done  under  and  by  virtue  of  that  act/' 

In  the  year  1819,  the  plaintiff  and  Thomas  Price,  de- 
ceased, became  lessees  of  the  mines  under  36  acres  of 
land,  with  liberty  to  use,  at  a  stipulated  rent,  such  portion 
of  the  surface  as  they  might  require  for  getting  and  working 
the  said  mines,  and  the  term  of  years  granted  in  such 
mines  is  yet  unexpired.  In  the  year  1821,  the  plaintiff, 
and  his  then  partner,  began  to  work  the  mines,  and  the 
water  raised  by  the  whimsey  was  conveyed  by  a  feeder, 
made  by  the  defendants,  under  directiotis  of  Price,  to  the 
canal,  of  the  23  Geo.  3,  called  the  Lower  LeveL  In  1821, 
the  plaintiff,  by  the  withdrawing  of  Price,  became  sole 
owner  of  the  mines  during  the  remainder  of  the  lease,  and 
as  the  water  in  the  mines  continued  to  increase  he  erected 
a  fire  or  steam  engine  for  draining  the  mines.  The  plain- 
tifTs  mines  are  situated  about  200  yards  from  the  canal 
called  the  Lower  Level,  and  the  steam  engine  which  draws 
the  water  from  them  is  156  yards  from  the  same  canal. 
The  defendants  considered  that,  under  the  powers  of  the 
above  statutes,  they  had  a  right  to  divert  into  this  canal 
the  water  raised  by  the  said  fire  or.  steam  engine  out  of  the 
plaintiff's  mines,  and,  accordingly,  by  their  servants,  in 
that  year,  entered  the  premises  of  the  plaintiff,  and,  by  a 
trench,  diverted  the  water,  so  raised  by  the  engine,  into  the 
canal  called  the  Lower  LeveL  The  defendants  have  re- 
paired the  trench  from  time  to  time,  and  have  continued 
by  means  thereof,  to  divert  the  water  until  the  commence- 
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1826.        ment  of  the  action.    The  canal  called  the  Upper  Level, 
Finch        made  under  the  powers  of  the  8  Geo.  3,  passes  through  a 
V*  part  of  the  premises,  the  mines  under  which  are  com* 

Birmingham  prised  in  the  plaintiff's  lease.  Into  this  branch  of  the 
Canal  canal,  the  plaintiff  has  made  a  basin  and  railroads  com- 
municating therewith,  from  his  coal-pits^  and  into  boats 
on  this  canal  the  entire  produce  of  his  mine  is  loaded,  he 
having  no  power  to  communicate  by  water  with  the  canal 
called  the  Lower  Level,  except  by  passing  along  the  Upper 
Level  to  the  point  of  junction,  at  a  distance  of  about  two 
miles,  and  the  other  parts  of  the  Lower  Level,  made  under 
the  23  Geo.  3,  are  more  distant.  Although  all  the  produce 
of  the  plaintiff's  mines,  is  thus,  in  the  first  instance,  dis- 
charged into  and  carried  along  the  Upper  Level,  a  canal 
made  under  the  8  Geo.  3,  yet  as  the  plaintiff's  customevs 
have  works  and  coal  wharfs  on  various  parts  of  the  canals 
made  under  23  Geo.  3,  and  subsequent  acts,  and  the 
plaintiff  himself  is  a  partner  with  Messrs.  W.  Matthews 
and  Co.,  in  works  situate  on  the  last-mentioned  canal,  a 
portion  amounting  to  nearly  one-third  of  the  produce  of 
the  mines,  consisting  of  coals  and  ironstone,  is  afterwards, 
in  the  course  of  each  respective  voyage,  carried  and  con- 
veyed from  the  canal,  made  under  the  8  Geo.  3,  into 
and  along  the  Lower  Level,  the  canal  made  under  the 
23  Geo.  3. 

Campbell,  for  the  plaintiff.  Upon  the  true  construction 
of  the  acts  of  parliament  referred  to  in  the  case,  the  de- 
fendants have  no  right  to'  come  upon  the  plaintiff's  pre- 
mises, make  trenches  therein,  and  divert  the  water  in  the 
manner  complained  of.  These  acts  are  to  receive  the 
strongest  construction  against  the  company ;  and  no  equi- 
vocal expressions,  accidentally  or  purposely  introduced, 
can  be  construed  to  cast  an  obligation  on  the  plaintiff, 
which  the  language  and  general  scope  of  the  enactments 
do  not  fairly  imply.  The  case  must  depend  upon  the  con- 
struction to  be  given  to  the  two  statutes,  23  Geo.  3,  Ci.  92, 
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and  68  Geo.St  c,  19.    It  will  be  contended,  on  the  other         1826. 

side,  that  all  these  canals  are  to  be  considered  as  one,  and       ^^"^^ 

that  the  same  privileges  which  are  applicable  to  the  Upper  v. 

Level  are  equally  applicable  to  the  Lower  Level;  for  the   Birmingham 

use  of  which  latter  canal  the  water  in  question  has  been        Canal 

taken.    If  ow  the  slightest  attention  to  the  language  of  the 

27th  section  of  the  23  Geo.  3«  c.  92,  will  shew  that  that 

statute  can  certainly  have  no  such  construction.     It  is 

admitted,  that  the  defendants  would  be  justified  in  taking 

the  water,  unless  the  plaintiff  is  protected  by  the  proviso 

contained  in  the  27th  section.    That  proviso  restrains  the 

company  from  taking  or  using  any  of  the  water  raised 

from  any  mines    of  coal,  ironstone,  or  other  minerals, 

unless  the  coal,  ironstone,  or  other  minerals,  produced  by 

such  mines,  shall  be  carried  or  conveyed  along  some  part  of 

the  said  intended  canah  or  cuts.     Now  it  is  clear  th^t  this 

proviso  cannot  have  such  a  literal  ii)terpretatipn,  as  shaU 

favour  the  defendants'  view  of  their  rights  and  privileges* 

It  is  obvious  that  the  legislature  intended  that  the  owners 

of  mines  along  these  canals  should  have  a  quid  pro  quo, 

and  that  there  should  be  at  least  a  reciprocity  of  advantage 

between  them  and  the  company.  The  new  canal,  or  Lower 

Level,  was  clearly  meant  to  be  a  vent  for  the  produce  of  thp 

adjacent  mines,  thereby  affording  great  advantages  to  the 

owners  thereof;  who,  in  consideration  of  such  advantages, 

were  to  allow  the  water  raised  from  their  mines  to  go  to 

the  purpose  of  feeding  the  canal.    Some  regard,  however, 

is  to  be  paid  to  the  use  which  is  to  be  made  of  the  canal 

by  the  mine  owners.    The  canal  must  be  either  the  imme" 

diate  vent  for  the  produce  of  the  mines,  or  it  ^ust  be  the 

means  of  conveyance  for  the  whole,  or  st^b^tanfially  thp 

whole,  of  the  produce,  before  the  defendants  can  claim  the 

privilege  of  appropriating  to  themselves  the  wate^  rajsed 

by  the  plaintiff.     Now  it  is  not  here  fHret^nded,  thftt  the 

.plaintiff's  coals  were  carried  immediately  fipm  the  mines 

to  the  Lower  Level,  nor  is  it  suggested  that  that  oanal  was 

a  means  of  conveyance  for  any  more  than  one-third  of  the 
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1826.        produce.    It  is  Bubmitted^  therefore,  first,  that  in  order- to 
justify  the  defendants  in  taking  the  plaintiff's  water^  the 
V.  Lower  Level  most  be  the  immediate  and  direct,  and  not 

BiRioKGiuK  ^^^  circuitous  vent  for  the  produce  of  his  coal  works ;  or 
Camal  that,  at  all  events,  it  must  be  the  means  of  conveyance  for 
substantially  the  whole  of  the  produce.  Here  both  these 
propositions  are  negatived  by  the  facts  proved  in  evidence. 
If  the  defendants  are  right  in  their  construction  of  the 
proviso  above-mentioned,  it  would  go  to  this — ^that  if  any 
parcel  of  coal,  or  ironstone,  however  small,  were  carried 
along  the  smallest  portion  of  the  canal,  no  matter  how 
distant  the  spot  might  be  from  the  mine,  they  would  be 
entitled  to  take  all  the  plaintiff's  water.  It  is  clear  that 
the  proviso  cannot  receive  so  literal  a  construction  as  that. 
Nay,  it  would  come  to  this — that,  even  if  this  was  done 
without  the  privity  or  concurrence,  and  even  against 
the  wishes  of  the  owner,  still  the  liability  would  attach 
— a  construction,  too  violent  to  be  maintained  for  a  mo- 
ment. Then  does  the  68  Geo.  3,  c.  19,  help  the  argu- 
ment on.  the  other  side  ?  It  will  be  said,  that  the  object 
of  that  statute  was  to  place  the  Upper  and  the  Lower 
Levels  on  the  same  footing  in  all  respects,  and,  conse- 
quently, that  if  the  whole  produce  of  the  plaintiff's  mine 
is  carried  along  the  former,  though  not  along  the  latter, 
still  the  same  liability  will  attach  throughout  both  lines. 
This,  however,  is  not  so ;  for  in  Rex  v.  The  Birmingham 
Canal  Company  (a),  it  was  expressly  held,  that  the  68 
Geo.  3,  c.  19,  only  incorporated  this  canal  company  for 
the  purpose  of  management,  and  had  no  other  object  in 
view.  It  clearly  cannot  affect  the  rights  of  third  persons, 
and  therefore  its  provisions  cannot  govern  the  present  case. 

O.  Russell,  contr^.  The  company,  in  this  case,  desire 
no  other  than  a  strict  construction  of  their  rights  under 
these  acts  of  parliament.  There  are  two  grounds  on* 
which  it  is  submitted  they  are  entitled  to  take  the  mineral 

(a)  2  B.  &  A.  570. 
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water  in  question ;  first,  that  the  clauses  contained  in  the  ;       i8tl6. 
23  Geo.  3,  c.  92,  are  now  incorporated  with  the  8  Geo.  3,      ^t^^*^" 
c.  38,  and  are  strictly  applicable  to  the  canals  made  under  v. 

the  authority  of  the  last  mentioned  act ;  and,  secondly,  that   Bnnnvca  am 
under  the  expess  words  of  the  23  Geo.  3,  without  any  such       Cakal 
incorporation,  the  company  are  entitled  to  take  the  water. 
The  case  of  Rex  v.  The  Birmingham  Canal  Company  is  no 
authority  against  the  defendants  upon  the  first  point,  be- 
cause the  decision  there  only  went  to  the  extent  of  saying, 
that  the  68  Geo.  3,  c.  19,  incorporated  these  canals  for  the 
purpose  of  management,  and  could  not  be  construed  as 
applying  to  a  question  of  parochial  rating.     It  cannot  be 
doubted,  that  the  supplying  of  the  canal  with  water  comes 
'  properly  within  the  system  of  management,  by  which  the 
afiairs  of  the  company  are  to  be  governed ;  and,  therefore, 
as  far  as  it  goes,  that  decision  is  an  authority  to  shew,  that 
all  the  previous  acts  and  powers  thereof,  are  incorpomted 
by  the  58  Geo.  3,  c.  19,  save  and  except  the  question,  as 
to  the  manner  in  which  the  company  are  to  be  rated  for 
parochial  taxes,     [fioy/ey,  J.    Does  not  the  word  "  ma- 
nagement" mean  the  management  of  your  own  concerns  ? 
Can  the  system  of  management,  which  the  company  may 
adopt  for  the  government  of  their  own  afiairs,  authorise 
them  to  take  away  or  interfere  with  the  rights  of  third 
persons?]    The  supply  of  the  canal  with  water  forms  a 
most  essential  subject  of  management,  in  carrying  on  the 
afiairs  of  the  company.     Indeed,  they  could  not  go  on 
without  an  adequate  supply  of  water.    It  may  be  ad- 
mitted, that  the  68  Geo.  3,  cannot  be  construed  to  take 
away  vested  rights  of  third  persons ;  but  it  is  obvious  that 
the  supply  of  water  for  the  purposes  of  the  canal  comes 
within  the  spirit  of  its  provisions,  and  is  properly  the 
subject  of  management.    Now  the  words  of  that  statute 
are  extremely  comprehensive.    After  reciting  all  the  pre- 
vious acts,  and  that  it  was  highly  expedient  to  extend  one 
system  of  management  to  the  whole  of  the  canals  and  cuts 
therein  referred  to,  in  such  way  as  to  render  the  same  more 
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1826.        simple,  and  to  alter  such  parts  of  the  former  system  as 

'     ''^^^      were  by  expeiieQce  fouad  improper,  or  had  been  by  cir- 

V-  cumstances  rendered  unavailing;  it  proceeds  to  enact. 

The 

Birmingham  "  ^^^  ^  ^^^  ^^^^  ^®  canals  SO  made  under  and  by 
Canal       virtue  of  all  or  any  of  those  acts,  should  be  considered  in- 

COMPANF 

eluded  and  comprehended  in,  and  governed  by,  all  and 
every  the  clauses^  matters,  and  things  contained  in  the  23 
Geo.  3,  c.  92,  or  24  Geo.  3,  c.  4,  as  if  the  same  had  been 
described  in  the  said  recited  act  of  23  Geo.  3,  as  part  of 
the  works  to  be  made  and  done  under  and  by  virtue  of  that 
act."  {Liitkdak,  J.  By  the  24  Geo.  3,  the  two  canals  are 
kept  distinct ;  for  it  is  thereby  provided,  that  the  powers 
of  the  23  Geo.  3,  c.  92,  shall  not  extend  to  the  canals 
made  under  the  8  Geo.  3,  c.  38,  and  the  58  Geo.  3,  does 
not  mcorporate  the  preceding  acts  for  all  purposes].    It 
however  incorporates  them  for  all  purposes,  as  far  as  cir- 
cumstances will  admit.    \Bayley,  J.   It  does  not  at  all 
vary  the  powers  of  the  preceding  acts — ^it  merely  incorpo- 
rates them  for  the  purposes  of  management,  and  placing 
them  under  the  same  system].    Upon  the  second  point, 
however,  the  defendants  are  clearly  entitled  to  the  judg- 
ment of  the  Court,  because  it  is  impossible  to  read  the 
exception  contained  in  the  27th  section  of  the  23  Geo.  3,  c. 
92,  without  saying,  that  the  plaintiff  is  within  its  operation, 
and  that  it  imposes  upon  him  the  obligation  of  applying 
the  waters  of  his  mine  to  the  uses  of  the  canal.    It  is  said 
on  the  other  side,  that  the  plaintiff  does  not  come  within 
the  exception,  unless  the  whole  produce  of  his  mine  is 
carried  along  the  canal.    Such  a  construction  cannot  pes- 
sibly  be  given  to  the  exception,  without  defeating  the 
whole  object  of  the  legislature  in  giving  this  privilege  to 
the  company ;  because  it  is  scarcely  possible  to  suppose, 
that  the  whole  produce  of  the  mine  would  be  carried  by 
water.     Some  of  the  coals  must  be  applied  to  home  con- 
sumption, and  other  parcels  removed  by  land  carriage.    If 
the  condition  of  the  liability  to  bear  the  burthen  was  to 
depend,  upon  the  whole  produce  oi  the  mine  being  carried 
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along  the  canal,  then  the  withdrawing  the  smallest  fiart  of        i^^^* 
it,  and  applying  it  to  other  purposes,  would  exempt  the        Finch 
plaintiff  from  all  liability.     Such  a  construction,  however,         _^' 
cannot  fairly  be  put  upon  the  statute.    Then  again  it  is  Bibiiihoham 
said,  that  in  order  to  make  the  liability  attach,  the  whole      rS^"^^ 
produce  of  the  mine  must  be  carried  directly  and  immedi* 
ately  along  the  canal.    That  is  also  a  most  unreasonable 
construction,  and  quite  inconsistent  with  the  plain  inten- 
tion of  the  legislature.      It  is  sufficient  to  satisfy  this  part 
of  the  exception,  if  the  coal  be  carried  along  the  canal,  tit 
the  course  of  the  voyage  to  its  destination,  without  being 
carried  immediately  from  the  mine.     Here  the  plaintiff  has 
a  beneficial  use  of  the  canal ;  he  avails  himself  of  the 
Lower  Level  as  a  channel  of  communication,  and  that  is 
enough  to  bring  him  within  the  spirit  and  meaning  of  the 
exception. 

Baylbt,  J. — ^There  are  two  questions  arising  in  this 
case  ;  first,  upon  the  construction  to  be  put  upon  the  23 
Geo^  3,  c.  92,  before  the  passing  of  the  53  Geo.  3,  o.  19 ; 
and  second,  uponi  the  construction  to  be  put  upon  the 
latter  statute,  and  whether  that  statute  really  makes  any 
difference  in  the  case.  By  the  8  Geo.  3,  the  canal  called  the 
Upper  Level  was  made.  In  that  act  there  was  no  power 
similar  to  that  upon  which  the  question  now  arises, 
namely,  that  of  taking  the  water  raised  from  all  mines  . 
within  1000  yards  of  the  canals,  made  under  that  act ; 
and,  therefore,  the  company  must  have  made  its  bargain 
with  various  persons  for  the  supply  of  water,  on  such 
terms  as  it  could  be  obtained.  The  23  Geo.  3,  c.  92, 
contains  two  clauses  upon  which  part  of  the  argument 
arises.  The  12th  section  gives  to  the  Canal  Company  the 
power  of  taking  water  raised  from  all  mines  within 
1000  yards  of  the  canals  made  under  that  act,  without 
making  any  compensation  or  satisfaction  for  it  to  the 
owners ;  and  I  have  no  difficulty  in  saying,  that  a  clause 
which  is  to  take  away  from  individuals  the  right  to  their 
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1826.        private  property,  must  be   expressed  in  plain^  distinct. 
Finch       ^^^  unambiguous  language.     That   is  the  rule  which 
J^  has  been  adopted  in  several  cases  ;  a  rule  which  seems 

Birmingham  to  me  to  be  peculiarly  applicable  to  the  construction  of 
Company  P"^*^^  ^^^  of  parliament.  The  12th  section  recites, 
that  it  will  be  of  great  advantage  to  the  proprietors  of 
certain  coal  mines,  if  certain  canals  and  collateral  cuts 
are  made,  that  is  to  say,  that  it  will  be  useful  to  those 
who  shall  make  use  of  them ;  but  not  to  those  who  have 
no  occasion  to  use  them.  It  then  gives  a  general  au- 
thority to  the  company  to  divert  and  take  the  water 
to  be  raised  from  any  lands  or  mines,  within  the  dis- 
tance of  1000  yards  of  the  canals,  without  any  recom- 
pense or  satisfaction.  There  is  nothing  here  said,  as  to 
such  persons  as  shall  send  their  produce  along  the  line  of 
canal  in  question;  it  is  a  general  provision;  but  then 
comes  the  27th  section,  which  contains  an  exception  upon 
which  the  question  turns.  It  provides,  ''that  nothing 
shall  empower  the  company  to  take  or  make  use  of  any 
of  the  water  which  shall  be  raisfsd  from  any  mines  of  coal, 
ironstone,  or  other  minerals,  unless  the  coal,  ironstone, 
and  other  minerals,  produced  by  such  mine,  shall  be  car- 
ried or  conveyed  along  some  part  of  the  said  intended 
canals  or  cuts.''  Now  the  difficulty  arises  upon  these 
words,  which  are  certainly  very  ambiguous.  When  a 
burthen  is  to  be  cast  upon  the  property  of  another  person, 
or  a  right  is  to  be  taken  from  him  without  remuneration, 
I  have  already  stated,  that  you  must  use  plain,  intelligible, 
and  unambiguous  language  for  that  purpose.  Suppose 
these  defendants  had  justified  the  alleged  trespass  by  a 
special  plea,  they  must  have  averred  that  the  coal,  ironstone, 
and  other  minerab,  produced  by  the  plaintiff's  mines,  were 
carried  and  conveyed  along  some  part  of  the  said  canals, 
or  intended  cuts.  To  what  do  the  words  '*  some  part," 
apply  ?  Clearly  to  the  canal,  and  not  to  the  produce  of 
the  mine.  It  is  the  bulk  or  body  of  the  produce  of  the 
mine  that  is  to  be  conveyed  along  some  part  of  the  canal. 
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before  the  liability  to  supply  the  water  gratuitouBly  is  to 
attach.     If  issue  had  been  taken  on  such  a  plea,  would  it        ('jkcb 
have  been  established  by  shewing  that  the  plaintiff  had  v. 

carried  or  conveyed  along  the  canal,  only  one-third  part  of  Birmtnoham 
the  produce  of  the  mine?  I  apprehend  not.  Had  the  ^^^al 
legislature  introduced  the  words,  **  or  some  part  thereof/' 
after  the  words,  *'  unless  the  coal,  &c.,  produced  by  such 
mine/'  then  the  argument  for  the  defendants  would  have 
had  some  weight.  I  therefore  think  that  the  true  con- 
struction to  be  put  upon  this  proviso  is,  that  if  this  canal 
is  made  the  general  carriage-way  for  the  bulk  of  the 
produce  of  the  plaintiff's  mines  to  market,  then  the  liabi- 
lity attaches;  but  that  it  does  not,  if  it  is  merely  the 
channel  of  communication  with  another  canal,  for  a  part 
of  the  plaintiff's  mineral  produce.  It  is. argued  by  Mr. 
Russell,  that  this  proviso  cannot  receive  a  literal  construc- 
tion, because,  if  the  smallest  part  of  the  whole  produce  is 
consumed,  or  carried  away  through  another  channel,  the 
plaintiff  would  be  thereby  exempted.  There  is,  however, 
no  necessity  for  going  that  length.  The  maxim  de  mini- 
mis non  curat  lex,  would  apply  in  that  case;  and  the 
liability  would  attach,  if  the  general  bulk  of  the  produce 
was  carried  along  the  canal.  For  these  reasons  I  am  of 
opinion,  that  under  the  27th  section  of  the  28  Geo.  3,  c. 
92,  the  proprietors  of  the  canal  established  under  that  act, 
are  not  entitled  to  take  the  water  produced  from  the 
plaintiff's  mine ;  and  that  if  they  are  desirous  of  having  it, 
they  must  pay  for  it  on  such  terms  as  they  can  agree 
upon,  as  matter  of  bargain.  Then  the  question  is,  as  to 
the  operation  of  the  58  Geo.  3,  c.  19.  By  the  8  Geo.  3, 
there  is  a  power  given  to  make  a  canal,  but  it  gives  the 
company  no  such  privilege  as  is  contained  in  the  23  Geo. 
3,  c,  92  ;  the  latter  statute  contains  a  power,  authorising 
the  New  Company  to  take  water  from  the  mines  within 
1000  yards  of  the  canals.  The  24  Geo.  3,  c.  4,  incorpo- 
rates the  two  companies,  and  makes  them  one;  but  it 
enacts,  that  the  provisions  applicable  to  each  company. 
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1836.        sball  b^  kept  separate  aad  distinct ;  and,  therefore,  the 
"^'""^      canal  established  by  the  8  Gto.  3,  would  be  a  contiziuing 
V.  canal,  without  being  subject   to  the  operation  of  the 

Birmingham  P^vilege  contained  in  the  23  Geo.  3.  Then  the  68 
Canal  Geo.  3,  reciting  all  these  acts,  incorporates  the  canals, 
and  declares  that  they  shall  be  subject  to  the  operation 
of  all  the  clauses  of  the-  23  Geo.  3,  and  the  24  Geo.  3. 
The  canal  made  under  the  8  Geo.  3,  however,  continues 
still  the  sarnie,  and  all  the  mines  within  1000  yards  of  the 
canal  remain  still  exempt  from  the  liability  of  supplying 
water,  raised  by  engines  and  other  machinery.  It  is 
argued,  that  the  operation  of  the  68  Geo.  3,  is  to  place  all 
the  cahals  on  the  same  footing  as  the  canals  made  under 
the  23  Geo.  3 ;  and  that  the  12th  and  27th  sections  of  that 
statute  are  to  be  imported  into  the  8  Geo.  3,  and  so  to  cast 
the  burthen  of  supplying  water  upon  all  the  mines  within 
1000  yards  of  the  canals  formed  under  that  act.  I  by  no 
means  concur  in  that  proposition •  If  such  had  been  the 
intention  of  the  legislature,  I  should  have  expected  to  find 
it  expressed  in  the  recital  of  the  act,  or  that  a  substantive 
clause  should  have  been  introduced  to  that  effect ;  but  the 
act  is  totally  silent  upon  this  point.  It  seems  to  me  that  the 
object  of  the  60  Geo.  3,  was  to  place  all  the  canals,  made 
under  the  several  acts  of  parliament,  upon  the  same  system 
as  to  management ;  but  to  leave  the  rights  of  third  persons, 
under  the  8  Geo.  8,  on  the  same  footing  on  which  they 
were  found  at  the  time  of  the  passing  of  the  former  statute. 
I  am,  therefore,  of  opinion,  that  the  defendants  were  not 
warranted  in  taking  the  water  from  the  plaintiff's  mines, 
under  the  authority  given  by  the  23  Geo.  3,  c.  92,  and, 
consequently,  that  judgment  must  be  given  for  the  plaintiff. 

HoLROYD,  J. — I  am  also  of  opinion,  that  the  defend- 
ants were  not  entitled  to  take  the  water  in  question.  I 
think  that  the  68  Geo.  3,  does  not  at  all  affect  the  present 
case,  because  it  left  the  canal  made  under  the  8  Geo.  3, 
for  this  purpose,  precisely  as  it  was  before ;  and  only  sub- 


TRINITY    T£RM,    SEVENTH    GEO.  IV.  693 

jected  all  the  different  canals  to  the  same  system  of  1826. 
management,  quoad  the  regulation  of  the  company's  own  finch 
affairs.    Then,  as  to  the  effect  of  the  27th  section  of  the  v. 

23  Geo.  3, 1  am  clearly  of  opinion,  that  the  company  were  Birmingham 
not  authorised  in  takin&r  the  water  from  the  plaintiff's       Cinal 

°  *  COMPANT. 

mines,  without  making  a  compensation,  inasmuch  as  the 
substantial  produce  of  his  mines  was  not  immediately 
embarked  upon,  or  carried  or  conveyed  along,  the  Une  of 
the  Lower  Level. 


Littledale,  J.,  concurred. 


Postea  to  the  plaintiff. 


Simmons  v.  Swift.  1826. 

JL  HIS   was  an  action    of  indebitatus  assumpsit   for  a  ^  contract  of 

sale  w&s  CD* 

quantity  of  oak  bark,  sold  and  delivered   by  the  plaintiff  tered  into  in 

to  the  defendant,  with  the  common  counts,  and  a  count  ^^f  terms,— 

'  \  "I  have  this 

upon  an  account  stated.     Plea,  the  general  issue.    At  the  day  sold  the 
trial  before  Littledale,   J.,  at  the  Lent  assizes,   for  the  arJl.*at9/!5«. 
county  of  Monmouth,  1826,  a  verdict  was  found  for  the  per  ton  of 
plaintiff,  for  the   sum  of  106/.  3s.   8d.,  subject  to  the  hundred" 
opinion  of  this  Court,  on  the  foUowinor  case : —  V^i?^^i  5°,  , 

,ii»i  111,        .       .1         ii.i5.,which  he 

The  plamtin  and  defendant  were  both  dealers  in  timber  agrees  to  take, 
and  bark,  the  plaintiff  residing  at   Whitebrook,  in  Mon-  ^teSh  of 
mouthshire,  and  the  defendant  in  the  town  of  Monmouth.  November" 
Previously  to  the  23rd  day  of  October,  1824,  the  plaintiff  bwk  waa^ina 
was  possessed  of  a  quantity  of  oak  bark,  which  was  stacked  ^^^  ^^y^  ^(^er- 

wards  weiflrh~ 

at  a  place  called  Redbrook,  on  the  banks  of  the  river  Wye,  ed  and'  deli- 
about  two  miles  below  the  town  of  Monmouth,  and  which,  ^®'^  *®  *^® 

'  vendee,  who 

in  July  preceding,  weighed  about  twenty  tons.     Upon  the  refused  to 
23rd  of  October,  the  following  agreement  for  the  sale  of  remaS!- 
the  said  bark,  was  signed  by  the  plaintiff  and  the  de-  Held,  that  the 

property 
in  the  residue  did  not  vest  in  the  vendee  until  the  weight  had  been  ascertained,  and 
consequently,  that  neither  an  action  for^goods  sold  and  delivered,  nor  for  goodd 
bargained  and  sold,  would  lie  against  the  vendee  for  the  amount. 


694  CASES  IN  The  king's  bench, 

1826.         fendant : — "  I  have  this  day  sold  the  bark  stacked  at 
Simmons      tUdbrook,  at  9/.  6s.  per  ton  of  twenty-one  hundred  weight, 
^'  to  Hezekiah  Swift,  which  he  agrees  to  take,  and  pay  for 

it  on  the  30th  of  November.'*  It  was  afterwards  verbally 
agreed  between  the  parties,  that  one  William  Simmoru,  a 
brother  of  the  plaintiff^  should  see  the  bark  weighed  on 
behalf  of  the  plaintiff^  and  that  one  James  Diggeit  should 
see  it  weighed  on  behalf  of  the  defendant.  Within  five  days 
afler  the  signing  of  this  agreement,  the  defendant  sent 
several  of  his  barges  and  his  servants  to  Redbrook,  and 
took  a  quantity  of  the  bark  amounting  to  eig^ttons,  four- 
teen hundred  weight.  He  sent  for  William  Simmons,  who 
was  at  work  in  a  wood  near  to  Redbrook,  to  see  the  bark 
weighed  on  behalf  of  his  brother,  which  William  Simmons 
accordingly  did,  and  was  paid  for  his  trouble  by  his  bro- 
ther's wife.  William  Simmons  said  he  was  not  directed 
by  his  brother  to  see  the  bark  weighed,  and  did  not  know 
that  it  had  been  sold,  until  he  was  fetched  from  the  wood  by 
the  defendant's  messenger.  James  Diggefi  attended  the 
weighing  on  the  part  of  the  defendant.  The  bark  so  taken 
by  the  defendant,  was  carried  by  his  barges  down  the  river 
Wye  to  Chepstow,  The  remainder  of  the  stack  was  covered 
with  a  tarpaulin  belonging  to  the  defendant,  but  which  tar- 
paulin had  been  upon  the  premises  at  Redbrook,  having 
been  lent  by  the  defendant  for  that  purpose  to  the  person 
who  sold  the  bark  to  the  plaintiff,  and  had  been  used  to 
cover  a  part  of  the  stack,  before  the  signing  of  the  agree- 
ment by  the  plaintiff  and  defendant.  About  eight  or  nine 
days  after  part  of  the  bark  had  been  so  removed  by  the 
defendant,  a  Mr.  James  Madley,  upon  wjiose  premises  at 
Redbrook  the  bark  was]>tacked,  met  the  defendant,  and 
asked  him  when  he  intended  to  take  the  remainder  of  the 
bark  away,  as  it  was  stacked  over  part  of  a  sawpit  which 
he  {Madley)  wanted  to  use;  the  defendant  answered,  that 
he  should  have  it  taken  away  in  a  few  days.  The  de- 
fendant did  not  at  any  time  take  away  the  remainder  of 
the  bark ;  nor  was  it  weighed.    Towards  the  latter  end  of 
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Ncvembtr  there  was  an  extraordinary  flood,  which  over*  I82d. 
flowed  the  hwks  of  the  river  Wye,  and  rose  nearly  to  the 
height  of  five  feet  around  the  remainder  of  the  stack  of 
bark,  and  did  it  very  considerable  injury.  There  was 
sufficient  time  for  i^e  defendant  to  have  removed  the 
whole  of  the  bark  before  the  flood  happened.  The  de- 
fendant was  seen  examining  the  remainder  of  the  bark 
after  it  had  been  injured  by  the  flood,  and  the  tarpaulin 
before*mentioned  remained  upon  the  bark  until  the  28th 
of  January,  1826,  when  it  was  removed  by  some  of  the 
defendant's  servants,  who  were  passing  up  the  river  in  a 
barge.  On  the  4th  day  of  December,  1824,  the  plaintiff 
called  at  the  defendant's  counting-house,  and  the  de- 
fendant said  he  was  ready  to  pay  for  the  bark  which  had 
been  removed,  namely,  eight  tons,  fourteen  hundred  weight ; 
and,  by  the  plaintiff's  direction,  an  account  was  made  out 
of  the  bark,  which  the  defendant  had  taken  away  as 
aforesaid,  and  the  defendant  paid  the  amount  by  a  check 
which  was  duly  honored.  The  plaintiff  signed  the  account 
as  settled,  but,  at  the  same  time,  said  that  no  advantage 
should  be  taken  of  his  so  doing,  and  required  the  defendant 
to  take  and  |Ay  for  the  rest  of  the  bark,  which  he  re- 
fused to  do.  Bark  is  an  article  which  varies  considerably 
in  weight,  according  as  the  air  is  moist  or  dry,  and  ac- 
cording to  the  season  of  the  year.  The  question  at  the 
trial  was,  whether  the  plaintiff  was  entitled  to  recover  in 
this  action  for  the  bark  which  remained  standing  at  Red" 
brook*  According  to  the  weight  of  the  bark  in  July  pre- 
ceding, a  quantity  of  bark  remained,  which  at  the  price* 
mentioned  in  the  agreement  of  23rd  of  October,  1824, 
amounted  to  the  sum  of  106/.  6s.  8<2.,  for  which  sum  the 
▼erdict  was  taken. 

O.  Ru9$eUf  for  the  plaintiff.  This  action  for  goods 
sold  and  delivered  is  maintainable.  The  criterion  for  de- 
termining  whether  a  delivery  of  part  of  a  commodity 
sold  under  an  entire  contract,  will  support  an  action  for 

VOL.  VIII.  2  z 
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goods  sold  had  delivered^  is,  whether  the  right  of  property 
is  rested  in  the  yendee  by  the  act  of  sale.     Here  it  is 
Bolxnitted  that  the  right  of  property  in  this  bark  vested  in 
tiie  defendant  as  soon  as  the  agreement  for  sale  was  signed^ 
and  the  subsequent  delivery  of  a  part  is,  in  law,  to  be  consi- 
dered as  a  delirery  of  the  whole.    The  cases  of  Stub^  t. 
Hayward  {a),  and  Hammond  v.  Anderson  {b\  establish  this 
position,  that  where  a  part  of  goods  sold  under  an  entire 
contract  is  taken  possession  of  by  the  vendee,  that  posses* 
Mon  vests  the  whole  of  the  property  in  him,  and  the 
delivery  of  part  is  a  delivery  of  the  whole.    On  the  author 
rity  of  those  easeS)  the  plaintiff  is  entitled  to  maintain  this 
action.     It  will  be  said  on  the  other  side,  upon  the  autho^ 
rity  of  Hanson  v.  Meyer  (c),  that  the  property  in  the  bavk 
did  tot  vest  in  the  vendee,  because  something  remained  to 
be  done  by  the  vendor,  namely,  the  act  of  weighing  in 
«rder  to  ascertain  the  price  of  the  commodity.-   The  fbree 
of  that  argument  must  depend  upon  the<ittestion»  whether 
weighing  was  or  was  not  a  condition  precedent.    It  is  coit^ 
tended,  that  by  the  terms  of  the  contract  of  sale,  and  the 
UciA  found  in  the  special  case/  the  act  of  weighing* was 
not  necessary  to  be  done,  in  order  to  vest  the  property 
in  the  vendee^  so  aa  to  prevent  the  rule  of  law  as  to  apart 
delivery  in  the  name  of  the  whole,  from  applying.    The 
contract  here  is  for  an  absolute  sale  of  the  bark ;  and  the 
defendant  agrees  to  take  and  pay  for  it  on  the  80th 
"Nofoember.    There  is  no  expression  in  the  contract  which 
imports  that  the  bark  was  to  be  weighed.    The  weight 
must  indeed  be  taken   to  have  been  known,   for  it  is 
stated  in  one  part  of  the  case,  that  in  the  July-  preceding 
the  bark  weighed  twenty  tons ;  and,  therefore,  it  is  not 
like  a  case  where  the  parties  have  no  previous  knowledge 
of  the  quantity  of  the  commodity  sold.    An  absolute  sale 
'takes  place  in  October,  and  part  of  the  bark  being  shortly 
afterwards  delivered  in.  pureuance  of  the  contmct,  the  pro- 
petty  in  the  whole  was  absolutely  vested  in  the  de£eiu)i^»t# 

(a)  a  H.  m.  504.  '  {h)  1  N.  R.  69.  (c)  6  Jtot^  «t4.   . 
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who  thereby  beeame  Kable  to  pay  for  the  amount  if  he»       iB9e. 
neglected  to  take  the  remainder  away.    Suppose  an  action 
had  been  brought  after  the  30th  of  November  to  recover 
the  price,  would  it  have  been  any  answer  on  the  part  of  the 
defendant,  that  the  bark  had  not  been  weighed  ?    It  is 
submitted  that  it  would  not,  and  that  Hanson  v.  Meyer, 
(the  doctrine  of  which  is  not  disputed),  is  no  authority  for 
bolding  the  contrary.    \_Holroyd,  J.  The  defendant  was 
not  bound  to  pay  for  the  bark  until  the  30th  November, 
which  shews  that  he  could  not  take  it  away  until  that 
period  without  paying  for  it].    It  is  submitted   that  he 
might  have  taken  away  the  whole  immediately,  although  • 
the  stipulation  is,  that  it  is  to  be  paid  for  on  the  80th 
November,    He  has  credit  for  it  until  then,  but  the  right 
of  property  yests  immediately  upon  sale.     IBayley,  J.    If 
he  might  take  it  away  before  the  30th   November,  the 
vendor  would  lose  his  lien].      But  here  is  credit  given 
until  the  30th  November;  and,  therefore,  the  defendant 
had  a  perfect  right  to  take  it  away  at  any  m^Mnent  he 
pleased;  and,  in  fact,  within  fife  days  after  the  signing 
of  the  agrreement,  the  defendant  takes  away  eight  tons, 
fourteen  hundred  weight.     In  Human  v.  Meyer,  there 
were  two  conditions  precedent  before  the  right  of  property 
Tested  in  the  bankrupts ;  first,  payment  for,  and  second 
weighing,  the  commodity.     Here  the  plaintiff  sells  "  the 
baik  stacked  Bt  Redbrook.''    This  is  a  sufficient  designa- 
tion of  the  quantity  and  the  character  of  the  commodity 
scdd,  and  difiers  the  case  from  Hanson  r.  Meyer*  Nothing 
remained  to  be  done  to  give  the  defendant   a  complete 
title  to  the  property  within  the  terms  of  the  contract, 
which  is  perfectly  silent  on  the  subject  of  weighing. 
[Bayley^  J.    It   does  not  appear  by  the  terms  of  the 
contract,  what  is  the  quantity  sold,  or  the  price  to  be  paid. 
It  is  sold  at  so  much  per  ton  of  21  cwt ;  and,  therefore,  it 
must  hare  been  weighed  to  ascertain  the  quantity].    The 
weight  must  have  been  known,  it  having  been  weighed  in 
the  preceding  Jiu/y.    But  here  there  is,  in  fact^  a  part 
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delivered,  which  gives  the  defendant  a  title  to  ibe  trbdrii^.' 
[Halroyd,  J*    Although  the  defendant  might  have  carried 
away  a  part,  it  does  not  therefore  follow  that  he  wovdd 
have  a  right  to  take  away  the  remainder  until  th^  price 
was  paid].    At  all  events  it  is  submitted  that  th^  d^ 
▼ery  to,  and  acceptance    by,    the    defendant  of  a  part 
of  the   commodity    sold,   would    render  him    liable   for 
any   risk    arising   from    the    remainder    continuing    in 
the  possession  of  the  vendor.      It  is  clear  that  for  some 
purposes,  the  property  vested  in  the  defendant  by  die 
sale  and  delivery  of  part,  and  the  question  is,  whether 
itdid  not  vest  in  him,  under  the  circumstances  of  this  case, 
for  all  purposes.     Since  Hanson  v.  Meyer,  there  have  been 
several  similar  cases  in  which  it  has  been  held  that  die 
))roperty  in  goods  sold  did   not  pass   by  the  mere  con* 
tract  of  sale;   such  as  iitigg  v.  Minett{a);   Wallace  r. 
{Breeds  {b) ;   Austen  v.  Craven  (c) ;    White  v.  Wilks  {d) ; 
Bush  V.  Davis  (e) ;  Whitehouse  v.  Frost  (f) ;  Shipley  v. 
Davis  (g) ;  but  why  did  not  the  property  pass  in  these  cases  ? 
Because  in  every  one  of  them/1>y  the  terms  of  the  con* 
tract,  or  by  the  acts  of  the  parties,  or  by  the  usuage  of  the 
trade,  there  was  something  more  to  be  done  to  the  com- 
modity before  the  property  passed  to  the  vendee.  [Bay lei/,  J. 
This,  you  will  recollect,  is  an  action  for  goods  sold  and 
delivered.     Now,  when  do  you  say  there  was  a  delivery  ?] 
I  say  that  the  instant  any  part  was  delivered,  that  was 
a  delivery  of  the  whole.   [IMtledale,  J.  In  Hanson  v. 
Meyer,  there  was  a  delivery  of  part  of  the  goods,  and  3fet, 
that  was  held  not  sufficient  to  constitute  a  delivery  of  the 
whole.    In  the  case  of  Sluhey  v.  Hayward  {h),  which -you 
have  cited,  the  question  was  as  to  the  right  of  stoppage  in 
transitu].     It  must  be  contended  here>  that  the  property 
in  this  bark  passed  the  moment  the  agreement  for  the 

(a)llEaat,216.  (c)  2  M.  &  S.  397. 

(b)  13  East,  522.  (/)  12  Eaat,  614. 

(0  4  Taunt.  644.  (g)  5  Taunt.  617. 

(d)  5  Taunt.  J  76.  (A)  2  H.  BI.  504. 
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.Mk-waasigDed.    In  2  BL  Com.  448,  it  is  said,  "  As  boob        i^^- 
as  the  bargain  is  struck,  the  property  of  the  goods  is     Simmons 


toajQsferred  to  the  vendee,  and  that  of  the  price  to  the  ven*  v* 

dor,  bat  the  vendee  cannot  take  the  goods  until  he.  tenders 
the  price  agreed  on*  But  if  he  tenders  the  money  to  the 
vendor  and  he  refuses  it,  the  vendee  may  seize  the  goods, 
or  have  an  action  against  the  vendor  for  detaining  them> 
And  by  a  regular  sale,  without  delivery,  the  property  is  so 
absolately  vested  in  the  vendee,  that  if  A.  sells  a  horse  to 
jB.  for  10/.,  and  B.  pays  him  earnest,  or  signs  a  note  in 
writing  of  the  bargain,  and  afterwards,  before  the  delivery 
of  the  horse  or  money  paid,  the  horse  dies  in  the  vendor's 
custody,  still  he  is  entitled  to  the  money,  because  by  the 
C4lntract,  the  property  was  in  the  vendee''  (a).  So  in  Nq^'m 
Maxim$,  88,  it  is  said,  '^  If  I  sell  my  horse  for  money,  I 
may  keep  him  until  I  am  paid ;  but  I  cannot  have  .Mt 
action  of  debt  until  he  be  delivered  ;  yet  the  property  of 
the  horse  ib  by  the  bargain,  in  the  bargainor  or  bujrer. 
But  if  he  do  presently  tender  me  my  money,  and  ^I  do 
xefttse  it,  be  may  take  the  horse,  or  have  an  action  of  di^ 
tainment*  And  if  the  horse  die  in  my  stable,  between  the 
bargain  and  the  delivery,  I  may  have  an  action  of  debt  for 
my  money ;  because,  by  the  bargain,  the  property  was  in 
the  buyer."  [Holroyd,  J.  Here  you  have  not  declared 
for  goods  bargained  and  sold,  but  for  goods  sold  and  deli- 
vered.  Could  there  be  a  delivery,  when  some  act  antece- 
dent to  delivery  remained  to  be  done  ?]  But  if  the  property 
vested  in  the  vendee  by  the  sale,  which  it  is  submitted  it  did, 
then  delivery  of  part,  is  a  delivery  of  the  whole,  to  support 
this  action.  What  remained-  to  be  done  to  the  bark,  waa 
not  any  thing  to  the  property  itself,  the  right  to  it  being 
absolutely  devested  out  of  the  plaintifF  by  the  sale.  In 
CkapUn  v.  Rogers  {b),  it  was  held,  that  after  a  bargaia 
and  sale  of  a  stack  of  hay  between  the  parties  on  the  spot,^ 
evidence  that  the  vendee  actually  sold  part  of  it  to  ano- 
ther   person,  (by  whom,  though  against   the  vendee'a 

(a)  See  Einde  v.  WhiUhouu,  7  Eavt,  568.      l(fr)  1  East,  191. 
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^9^»       there  was  snch  a  delivery  as  would  [rapport  this  (btm  ^ 
SuffMOMs^     action.  * 


SwiFTr 


Baylby»  J. — ^There  are  two  qoestions  in  this  Cftae  for 
the  consideration  of  the  Court ;  first,  whether  the  property 
in  this  bark  was  vested  in  the  defendant  so  as  to  throwaH 
risks  upon  him;  and  secondly,  whether  the  bark  was 
ddivered  so  as  to  enable  the  plaintiff  to  recover  in  this 
form  of  action.  It  is  much  more  satisfactory  to  me  to> 
express  my  opinion  upon  that  question  which  involves  the 
justice  of  the  case,  than  turn  the  plaintiff  round  upon  that 
which  is  mere  form,  and  thereby  invite  him  to  try  his  right, 
at  the  hazard  of  another  action ;  and,  therefore,  I  shall 
meet  the  first  question,  although  it  is  not  necessary  to 
decide  it  for  the  purpose  of  the  present  case.  I  am  of 
opinion,  that  the  property  in  this  baric  did  not  so  vest^n 
the  defendant  as  to  make  him  liable  for  the  loss  which 
has  happened.  Generally  speaking,  where  there  is  a 
bargain  made  for  the  purchase  of  goods,  and  nothing  is 
said  at  the  time  about  the  delivery  or  the  time  of  paymept, 
the  property  in  them  vests  immediately,  so  as  to  subject 
the  buyer  to  all  future  risks,  provided  nothing  remains  to 
be  done  on  the  part  of  the  seller,  although,  in  that  case  the 
buyer  will  not  be  entitled  to  take  away  the  goods  without 
payment  of  the  price ;  but  if  nothing  remains  to  be  done  on 
the  part  of  the  seller  to  complete  the  contract,  and  nothing 
is  said  as  to  the  time  of  payment  or  delivery,  and  in  the 
mean  time,  an  accident  happens  before  they  are  taken* 
away,  the  buyer  must  take  the  consequences.  If,  however, 
any  thing  remains  to  be  done  on  the  part  of  the  seller, 
till  that  act  is  done,  the  property  does  not  vest  in  the 
buyer  so  as  to  subject  him  to  all  risks.  That  rule  is  settled 
in  a  variety  of  cases  which  have  occurred.  In  Rugg  v. 
Minett,  Wallace  v.  Breede$,  and  seveml  other  cases,  the 
thing  which  remained  to  be  done  was  something  to  vary 
the  nature  or  quality  of  the  commodity  itself  before  de^ 
livery,  and  which  was  to  be  done  by  the  seller.  In  other 
cases,  what  remained  to  be  done  by  the  seller  was,  sepa- 


SwiFti 
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mting.from  oAar  goods  those  which  he  had  been  sellteg^  J^^tL^ 
and  in  two  or  three  other  cases  it  was  impossible  for  the  HiMM^i 
buyer  to  lay  his  hands  npon  any  specific  portion  of  the 
bulk^  part  of  which  he  had  sold.  This  is  a  case  of  a  very 
cUfierent  description.  In  this  case  the  subject  of  the  sale 
was  clearly  and  distinctly  ascertained,  that  is  to  say,  all 
the  bark  lying^  stacked  at  a  particular  place  called  RsA- 
brooks  The  <»ily  thing  which  remained  to  be  done  on  tlM 
part  of  the  sdler  was,  to  have  it  weighed,  in  order  that  the 
price  might  be  ascertained.  The -bargain  says  nothing' tts 
to  the  mode  in  which  the  weight  is  to  be  ascertained.  AU. 
it  says  is,  **  I  have  this  day  sold  the  bark  stacked  at  Mei^ 
brook,  at  9/.  5t.  per  ton  of  twenty-one  hundred  weight^  to 
Ilezekiab  Stpifip  which  he  agrees  to  take,  and  pay  for  it  tm 
the  30th  of  November"  Something  has  been  said  in  ths 
argument,  with  a  view  of  shewing  that,  upon  the  ooar 
atruction  of  ,the  terms  of  this  agreement,  the  defendant- 
would  have  been  at  liberty  to  take  away  the  baik  on-etr 
before  the  30th  of  November,  without  paying  for  it.  it  is 
not  iiecess^ry  forme  to  give  any  opinion  upon  that  point,- 
because  the  case  does  not  distinctly  t«m  upon  it;.Inii 
inasmuch  as  the  bark  is  to  be  paid  for  at  9/.  6i.  per  ton; 
and  as  the  price  could  not  be  ascertained  until  the  act  of 
weighing  took  place,  which  was  an  essential  thing  to  be 
done  by  the  seller,  the  property  in  the  baric  did  not,  in  my 
opinion,  vest  in  the  defendant  until  that  act  was  done. 
It.as  clear  that  the  seller  had  a  right  to  insist  upon  the 
actQal  possession  of  the  bark  remaining  with  himself,  or 
under  bis  contrd,  until  the  act  of  weighing  was  com- 
pleted* If  the  plaintiff  had  intended  to  get  rid  of  his 
ovt9i  liability  to  any  risk  to  which  the  bark  might  be 
ejqfq^,  be  might  have  given  notice  to  the  defendant 
that  be  would,  at  a  given  period,  cause  the  bark  to  be 
wjsighed  and  the  price  ascertained,  and  thus  have  cast 
upon  the  defemdant  all  liability  for  risk.  That  was  a 
matter  of  option  with  himself,  but  until  he  had  per- 
formed the  act  of  weighing,  either  at  his  own  instance,  or  art 
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tke  detire  of  the  defendant ;  I  think  that  all  the 
<Iiience8  arising  from  the  bark  being  allowed  to  femain  ia 
the  poasession  of  the  sdler,  mast  be  at  his  risk,  and  iiot«t 
that  of  the  bnyer.  In  Hanum  ▼.  Mtyer,  the  onlj  thing  to 
be  done  was  to  weigh  the  commodity  sold.  The  j^rice  of 
the  starch  sold,  was  to  be  ascertained  by  the  aet  of 
weighing,  although  there  was  no  express  stipulation  in  the 
contract  that  it  was  to  be  weighed.  Until  weighed,  4he 
price  could  not  be  ascertained.  So  here,  the  aatiire  of  the 
contract  rendered  weighing  necessary,  for  without  it,  the 
vendee  coold  not  know  what  he  had  to  pay.  Snppoee, 
instead  of  an  action  of  ind^tatus  assumpsit,  the  plaintiff 
had  declared  ^socially  upon  this  contract,  he  must  have 
stated  the  contract  in  its  tenns,  and  have  alleged  that  die 
article  had  been  weighed,  and  that  it  amounted  to  so 
many  tons,  and  that  the  price  in  the  whole  amounted  to 
sach  a  certain  sum  of  mon^;  and  then  it  would  have 
been  incombent  on  him  to  have  proved  those  averments, 
for  otherwise  he  could  not  have  been  entitled  to  recover. 
He  must  have  proved  an  actual  weighing  before  he  coidd 
have  recovered  the  price,  and  the  article  must  have  le* 
mained  in  his  possession  and  contnd,  until  the  weighing 
had  taken  place.  The  case  of  Hansom  v.  ilfeyer  is  cer* 
tainly  distinguishable  from  this  in  one  respect,  namely, 
that  in  that  case,  the  assignees  of  the  vendee,  who  had 
become  bankrupt,  claimed  a  right  to  recover  the  atareh  by 
an  action,  which  raised  the  question,  whether  a  de^ 
livery  of  part  of  the  commodity  was  to  be  ciHisidered  a 
delivery  of  the  whole ;  hut  the  language  of  Lord  EUen- 
borough  in  that  case  is  certainly  very  material  in  the 
consideration  of  the  present  case,  as  to  the  necessity  of 
weighing  die  commodity  sold,  in  order  to  ascertain  the 
price  before  the  property  could  be  changed.  In  that  case, 
6/.  per  cwt.  was  to  be  the  price  of  the  article  soM,  and 
weighing  was  an  essential  process  before tiie  price  could  be 
ascertained;  and  Lord  £//eit^oiig/i  there  says,*'' By  the 
terms  of  the  bargain,  formed  by  the  bicker  of  the  bankrupts 
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on  their  behalf,  tiro  things  in  the  nature  of  conditionB  or        ^^2^* 
prelimioary  acts  on  their  part,  necessarily  preceded  the      Simmons 
aiiBohite  fesling  in  them  of  the  property  contracted  for.  ^' 

The  first  of  them  is  one  which  does  so,  according  to  the 
generally  received  rule  of  law  in  contracts  of  sale,  viz.  the 
pmfmiut  of  the  agreed  price  or  consideration  for  the  same. 
The  second,  which  is  the  act  o(  weighing,  does  so  in  conse- 
qnence  of  the  particalar  terms  of  this  contract,  by  which 
the  price  is  made  to  depend  upon  the  weight.  The.weight, 
dierefore,  must  be  ascertained,  in  order  that  the  i^rice  may 
be  Juiown  and  paid ;  and  unless  the  weighing  precede  the 
delivery,  it  can  never,  for  these  purposes,  effectually  take 
place  at  all/'  In  that  case.  Lord  Ellenborough  was  clearly 
of  opinion,  that  weighing  was  an  essential  ingredient  in  the 
transaction,  and  that  before  it  took  place,  the  property 
could  not  be  considered  as  being  absolutely  vested  in  the 
vendee.  la  this  case  also,  I  am  of  opinion,  that  inasmuch 
as  the  price  was  to  be  ascertained  by  the  act  of  weighing, 
until  the  weighing  took  place,  the  property  was  to  be  coor 
sidered  as  being  under  the  vendor's  control,  and  at  his 
risk,  and  not  at  the  risk  of  the  vendee.  Upon  that  point, 
independent  of  the  question  of  delivery,  I  think  the  plain- 
tiff is  not  entitled  to  recover,  but  even  if  the  property  had 
vested  in  the  defendant,  my  impression  is,  that  there  had 
not  been  such  a  delivery  as  would  entitle  the  plaintiff  to 
recover  on  a  count  for  g;oods  sold  and  delivered.  But  for 
the  reasons  I  have  already  mentioned,  I  prefer  founding 
my  judgment  upon  the  other  point. 

HoLROYD,  J. — I  also  think  that  the  plaintiff  is  not  en« 
titled  to  recover.  In  the  case  of  a  sale  of  specific  goods 
and  chattels,  where  the  quantity  is  ascertained  or  desig** 
nated,  it  may  be  taken  as  a  general  position,  that  the  pro- 
perty is  altered  by  the  sale,  notwithstanding  the  vendor  is 
not  bound  to  ddiver  until  the  priise  is  paid,  except  where 
there  is  a  stipulation  for  credit  or  payment  at  a  future 
time,  whidi  would  be  inconsistent  with  the  doctrine  of 
lien ;   but  in  a  case  like  the  present,  where  something 
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i82e.        remains  to  be  done,  the  property  in  tibe  goods,  does^- not 
pass  to  the  vendee,  but  continues  in  the  vendor^  and 


•  Simmons  i.        » 

V,  risk.    The  case  of  Hanson  ▼.  Meyer  appears  to  me  directly 

Swift.       ^  decide  the  present  case.     From  the  nature  of  the 

dealing,  the  goods  were  to  be  paid  for  at  so  much  per  \ewt*t 

to  be  ascertained  by  weighing.    The  vendorj  thereforSf 

would  not  be  bound  to  part  with  the  goods  until  the 

weighing  had  taken  place,  and  the  amount  in  value  had 

been  thus  ascertained.     Hanson  v,  Meyer  then  is  a  direct 

authority  on  that  point.    But  in  the  second  place,  I  think 

there  has  been  in  this  case  no  delivery,  for  if  there  was  a 

deUvery,  the  vendor  could  have  no  lien  for  the  price,  even 

assuming  that  by  the  terms  of  the  contract,  the  goods 

could  not  be  taken  away  till  the  30th  November.    This 

circumtance  shews  that,  although  there  had  been  a  delivery 

of  part  to  the  defendant,  with  the  consent  of  the  voider, 

the  delivery  of  that  part  would  not  amount  to  a  delivery  oS 

the  rest,  and  therefore,  I  likewise  think  that  in  point  of  form, 

an  action  for  goods  sold  and  delivered  cannot  be  maintained. 

It  appears  to  me,  that  the  action  could  not  be  maintained 

even  if  the  contract  was  declared  upon  specially,  for  the 

want  of  the  vendor's  having  performed  the  act  of  weighing, 

which  according  to  Hanson  v.  Meyer,  was  an  indispensable 

.    condition  before  the  action  could  have  been  supported. 

LiTTLEO A  LE,  J. — I  think  the  action  is  not  maintainable; 
but  I  entertain  some  doubt  whether  the  property  did  not 
pass  in  consequence  of  the  general  terms  of  the  contract, 
and  that  doubt,  as  it  seems  to  me,  is  not  inconsistent  with 
the  judgment  of  the  Court  in  Hanson  v.  Meyer.  In  that 
case  the  question  was,  not  so  much  whether  the  property 
actually  passed  to  the  assignees  of  the  purchaser,  as  whether 
they  had  a  right  to  call  for  the  delivery  of  the  goods  soldi 
Lord  Ellenboroughf  in  the  outset  of  his  judgment,  saidf 
'^  that  the  payment  of  the  price,  and  the  act  of  weighing  the 
goods,  necessarily  preceded  the  absolute  vesting  of  the 
property  contracted  for."  That  expression,  I  apprehend, 
must  be  understood  with  reference  to  the  question  then 


TRINITY    TERM,    SEVENTH    GEO.    IV.  707 

under  consideration,  namely,  Mrhether  the  property  had  so        1836. 
rested  in  the  purchaser  as  to  entitle  his  assignees  to  have 
the  actual  possession.    The  whole  case  turned  upon  that, 
and  all  the  rest  of  the  argument  went  upon  the  question, 
whether  there  was  an  actual  delivery.     In  this  case  there 
was  an  actual  delivery  of  part  of  the  goods,  but  the 
vendee's  right  to  the  possession  of  the  remaining  part 
could  not  have  vested  until  the  weight  of  the  bark  had 
been  [ascertained,  and.  the  price  paid ;   and,  for  the  same 
reason,  I  do  not  consider  that  the  fact  of  the  delivery  in 
part  would  make  a  delivery  in  the  whole.*   This  is  an 
action  for  goods  sold  and  delivered,  and  I  think  that  the 
plaintiff  could  not  maintain  such  an  action  under  the  cir- 
cumstances^of  this  case.    This  case  differs  from  Slubey  v. 
Hayward,  and  Hammond  v.  Anderson,  where  the  question 
of  lien  or  of  stoppage  in  transitu  arose,  and  in  which  it 
was  considered  that  a  delivery  of  part  was  not  to  be  treated 
as  a  waiver  of  the  lien  or  right  to  stop,  in  transitu,  and 
gave  the  vendor  a  right  to  bring  an  action  for  goods  sold 
and  delivered,  for  the  rest.     I  certainly  think  that  ftn  action 
in  this  case  could  not  be  maintained  for  goods  sold  and 
delivered.    I  had,  however,  thought  that  the  property  did 
pass  for  some  purposes,  though  not  for  the  purpose  of 
maintaining  an  action  fbr  goods  bargained  and  sold.    The 
mere  bargain  would  not  be  sufficient,  because  no  specific 
price  had  been  fixed  and  ascertained;    nor  could  the 
plaintiff,  for  the  same  reason,  recover  upon  a  quantum 
valebat.    Neither  do  I  think  that  a  special  action  would 
have  'lain  upon  the  contract,  for  want  of  notice  on  the 
part  of  the  seller  to  the  buyer,  that  he  had  intended  to  weigh, 
and  did  weigh  the  goods.    For  these  reasons,  though  I 
am  inclined  to  think  that  the  property  did  pass  for  some 
purposes,  yet,  I  am  of  opinion  that  no  action  would  lie  for 
goods  sold  and  delivered,  goods  bargained  and  sold,  or 
upon  the  special  contract, 

Postea  to  the  defendant  (a). 

(a)  See  Bloxam  t.  Saunders,  ante,  vol.  vii.,  396^  and  the  cases  there 
collected. 
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1836.  The  King  v.  Francis  Hughes. 

A  corporator  jThIS  was  an  infonnation  in  the  nature  of  a  quo  war^ 
Dcw  offic^eln-  ^^^  ^^^  against  the  defendant,  for  usurping  the  office  of 
compatible  mayor  of  the  town  and  borough  of  Stafford.  In  the  de* 
one,  thereby  fendant's  plea,  a  charter  of  the  12  Jac.  1,  was  set  oat,  \ff 
absolutely  ^Yiich  the  king  granted  to  the  bailifis  and  butigesscB  of 
surrenders  the  Stafford,  that  they  should  be  a  body  corporate,  and  thai 
h**  b'oustedof  *^«^®  should  be  a  mayor,  ten  aldermen,  and  ten  capitd 
his  new  ap-  burgesses.  Averment  that  the  charter  was  accepted,  and 
^0°  warranto,  that  the  defendant  was  duly  elected  and  sworn  mayor  in 
he  is  not  re-      pursuance  of  the  direction  of  the  said  charter.    To  diis 

mitted  to  his      '^  ,        ,.       .  % .  -  «         « 

original  cha-  plea  tihere  were  several  replications  and  issues  taken  thereon, 
Tvote  °  ven^""  raising  different  questions  of  law  and  of  feet.  The  mate^ 
at  a  corporate  rial  issue  of  fact,  upon  which  the  opinion  of  the  Court 
he^UedTbe^  w**  founded,  was,  whether  there  were  present  at  the 
higher  office  defendant's  election,  on  the  charter  day  in  1825,  a  majo- 
referred 'to  his  nty  of  the  capital  burgesses,  which  question  invdved 
of  fl°iiferiw  *®  eligibility  of  certain  individuals,  claimtiig  to  be  capital 
degree.  burgesses,  to  vote  at  the  election.    At  the  trial  before 

Park,  J.,  at  the  "Lent  assizes  for  the  county  of  Staford, 
1826,  the  evidence  as  it  related  to  the  issue  so  raised,  was 
in  substance  this : — By  the  charter  12  Jae.  1^  the  corpom- 
tion  consists  of  a  mayor,  ten  aldermen,  and  ten  capital 
burgesses^  and  vacancies  in  the  body  of  aldermen  ocea- 
sioned  by  death  or  a  motion,  are  to  be  filfed  up  from  tihe 
capital  burgesses.  The  defendant  was  elected  mayor  on 
the  24th  October,  1826,  and  on  that  occasion  there  were 
present  four  capital  burgesses^  and  eight  aldermen ;  two  of 
the  aldermen  named  Tumoek  and  Knight,  had  been  re^ 
moved  from  their  office  by  judgment  of  ouster  in  Hilary 
term,  1826,  upon  a  quo  warranto  inlbrmation,  wfaidh 
chained  that  they,  on  the  20th  September,  1^4,  had 
wrongfully  exercised  the  office  of  aldermen.  It- appeared 
that  Tumoek  had  been  elected  aH  alderman  on  the  SOth 
September,  1 824 ;  and  on  the  same  day  a  person  named 
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B»gers  was  elected  in  hifl  stead  ^s  a  capital  burgess.     In 
this  election  Turnoek  concurfed,  and  Rogers  ever  after      ThTKiiiG 
continued  to  exercise  the  office  of  a  capital  burgess,  and  v. 

Tumoek  also  continued  to  exercise  the  office  of  alderman, 
until  he  was  ousted  as  above  mentioned.    With  respect 
to  Kmghi,  it  appeared  that  he  was  elected  an  alderman 
on  the  14th  October,  1821,  and  the  vacancy  occasioned 
thereby  in  the  body  of  capital  burgesses,  was  filled  up  by 
a  person  named  Hawthorn,  and  at  his  election,  Knight 
acted  and  gave  his  vote,  and  Hawthorn  continued  ever 
after  to  act  as  a  capital  burgess.    The  election  of  Rogers 
and  Hawthorn  completed  the  number  of  ten  capital  bur- 
gesses; exdusive  of  Tumock  and  Knight,  who  had  become 
aldermen^      In   October,   1824,   Tumock  was  elected  a 
justice  for  the  borough,  and  was  sworn  in  as  such,  and 
continued  to  serve  the  office  until  he  was  ousted  as  above 
laentioned.    Knight  was  elected  and  sworn  in  as  a  justice 
in  1821,  1822,  and  1823.    The  charter  contains  a  provi- 
sion restraining  persons  from  being  eligible  to  be  elected 
justices  for  the  borough  until  they  have  been  aldermefi. 
Under  these  circumstances,  it  was  contended  on  the  part 
of  the  crown,  that  the  election  of  the  defendant,  as  mayor, 
in  1 826,  was  void,  inasmuch  as  there  were  then  present 
only  four    capital  burgesses,    instead    of   the  requisite 
number,  six.    To  this  it  was  answered,  that  Tumock  and 
Kmght,  who  were  present  at  the  election,  and  voted  as 
aldermen,  were  not  in  point  of  law  aldermen,  and  there-^ 
fore  had  never  ceased  to  be  capital  burgesses.    The  result, 
therefore,  was,  that  there  were  present  at  the  election,  a 
Bn^rity  in  the  defendant's  favour,  of  six  aldermen  and  six 
capital  bugesses.    The  learned  Judge  was  of  opinion  that 
Tumock  and  Knight  continued  to  be  capital  bargesses,  if 
they  were  not  aldermen,  and  under  his  direction  the  jury 
found  for  the  defendant,  with  liberty  to  the  relator  to 
move  to  enter  a  verdict  for  the  crown.    A  rule  nisi  having 
been  obtained  for  that  purpose  in  Easter  term,  cause  was 
•now  shewn  by 
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O..  RmeU,  R.  Bayly,  and  Talfimrd.     !%• 
IB,  whether  Turnock  and  Knight,  by  acoepting  the  01 


t;.  of  aldermen,  to  which  it  appeared  in  the  remdt  they  had 

HuGBss.  j^  ^^^  ^^jp^  precluded  from  voting  at  the  electigK  ih 
<}tte8tioa  as  capital  burgesses.  It  is  true  thai  thejr  wwa 
aldermen  de  facto,  but  not  de  jure,  es  appears  faywlhe 
judgment  of  ouster  against  them  in  HUaryf  1896* .  Iliaf 
are,  therefore,  to  be  considered  in  the  same  Ughl  aa  if 
they  had  never  been  aldermen ;  lUx  v.  Hugha  (a),  jBey 
V.  The  Mayor  of  York  (J>) ;  and,  if  so,  then  they  aie 
thrown  back  to  their  original  situation  as  capital  bargenae^ 
imd  in  that  character  their  votes  may  be  counted. 
[Bayltyf  3.  The  question  is,  whether  the  acceptance  de 
^  facto  of  an  incompatible  office,  no  matter  by  vhat  titles 
ia  not  virtually  a  surrender  of  a  preceding  office  held  by 
the  same  party  ?]  It  may  be  admitted  that  the  aeosptaBoe 
of  a  valid  appointment  will  vacate  a  prior  situatioii  haU 
by  the  same  person,  but  the  moment  it  is  shewn  that  the 
new  appointment  is  a  bad  one,  it  goes  for  notUog,  and  the 
party  is  remitted  to  bis  original  character.  Acoepftaoce  of 
a  bad  lease  will  not  conclude  the  party  who  m^r  have 
surrendered  a  former  one ;  Roe  A.  Lar4  Rerkekf  v.  He 
ArchbUhop  tf  York  (c).  [Bay2ey,  J.  That  was  theitfaaa 
of  a  private  right*  Here  public  rights  are  oopeaniad^] 
Here  there  has  been  no  absolute  surrender  of  the  offioa 
of  ci^ital  burgess.  It  is  only  a  conditional  surrandear,  afld 
if  the  condition  fails,  then  the  party  has  a  right  toJaU  hack 
upon  his  original  rights;  otherwise  it  would  be«  a.gafit 
hardship  upon  a  public  officer,  who  had  accepted  a  higher 
situation  upon  an  understanding  that  he  was  to  oeiitiaua 
in  possession  of  it*  If  then  these  gentlemen  were  never 
rightful. aldermen,  they  have  at  least  a  title  to  the  situation 
which  they  had  conditionally  resigned. 

■ 

•  Camfbell  and  Merewether,  contra^  were  sfa^pped:by^4hA 
Court. 

(41)  Ame,  vol.  W.,  443.  4  B.  &  C.  3Se.    {h)  S  T.  B.  M*    (i»)  4  Bmt^  8(l> 
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Batlby,  J. — ^The  questicm  in  this  case  is  narrowed  to 
the  single  pointy  whether  the  election  of  the  defendant  in 
the  year  1825,  was  or  was  not  a  good  and  valid  etectioii. 
I  am  of  opinion  that  the  defendant  has  not  been  duly 
eketed,  and  that  the  verdict  must  be  entered  for  the 
cpomi.  The  corporation  consists -of  a  mayor,  ten  alder- 
vieDy-and  ten  capital  burgesses;  and  it  is  conceded  that 
in  order  to  make  a  good  election,  there  must  be  the  mayor, 
and  a  majority  'of  the  aldermen,  and  a  majority  of  the 
capital  bufgesses  present.  The  objection  here  is,  that  at 
the  election  in  1825,  there  was  not  present  a  majority  of 
Ae  capital  burgesses,  for  that  there  ought  to  have  been 
six.  There  were  present  four  persons  who  were  de  facto 
capital  burgesses.  There  were  also  eight  persons,  who 
were  de  facto  aldermen  at  that  time ;  but  two  of  tboee 
persons  were  afterwards  ousted  from  office,  and  then  the 
qnestion  is,  whether,  by  being  removed  from  the  offiee  of 
aldermen,  they  became  ipso  facto  capital  burgesses.  If 
they  are  to  be  so  considered  in  point  of  law,  we  must  be 
bound  by  the  law ;  but  I  am  of  opinion,  under  the  circuni*- 
stances  of  this  case,  that  cannot  be  the  law.  In  1821,  two 
•f  those  persons  named  Tumock  and  Knight^  two  of  the 
eight  aldermen,  were  elected  from  the  oflSce  of  capital 
bniysses  into  the  office  of  aldermen,  and  they  were  sworn 
into  that  office.  From  that  time  until  the  period  of  this 
election  in  1825,  they  exercised  the  duties  of  the  office 
of  aldermen,  but  they  ceased  to  exercise  the  duties  of 
capital  btti^esses.  Upon  their  being  appointed  alder- 
aaen,  vacancies  were  declared  in  the  number  of  capital 
hnrgesses.  Those  vacancies  were  filled  up,  and  they 
themselves  concurred  in  filling  them  up.  From  1821, 
down  to  the  period  in  qnestion,  the  duties  of  capital 
burgesses  were  dischai^ed,  not  by  Turnock  and  Kmgii, 
but  by  those  persons' who  were  introduced  into  their  situa- 
tions as  <^pital  burgesses.  It  is  true  they  were  not 
legal  aldermen,  but  they  were  aldermen:  de  facto,  and 
if  they  had  continued    so    for  a  period   of  six  yearst 
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1828.        they  would  have  been  good    aldermen  and   unimpeach- 
TbeKiMo     tihle;   but  having    been  removed  from  that  office,  they 
V-  insist,  as  a  position  of  law,  that  they  never  vacated  the 

office  of  capital  burgesses,  and  that  from  1821  until  they 
were  removed  from  the  office  of  aldermen,  they  eoirtinued 
capital  burgesses.  Now  I  find  it  laid  down  by  my  Lord 
Chief  Baron  Comyn^  in  his  Digest,  tit.  Officers  [K  6],  *'  that 
a  man  shall  lose  his  office  if  he  accepts  another  office 
incompatible/'  It  does  not  say,  if  he  shall  be  duly 
elected,  but  if  he  accepts  another  office  which  is  incom^ 
patible.  Then,  are  the  offices  of  aldermen  and  capital 
burgesses  incompatible  ?  I  should  say  they  clearly  are. 
There  is  na  doubt  that  these  two  persons  accepted  the 
offices  of  aldermen ;  they  were  sworn  into  them ;  they 
discharged  all  the  duties  of  them,  and  if  six  years  had 
elapsed  they  would  have  been  good  aldermen.  There  is 
no  hardship  imposed  upon  them  in  saying,  that  the  legal 
result  of  this  is,  that  they  ceased  to  be  capital  burgesses. 
On  the  contrary,  would  not  a  very  great  hardship  result 
to  other  parties,  if  they  were  at  liberty  to  say  that  they 
never  ceased  to  be  capital  burgesses  ?  One  consequence, 
among  many  others,  would  be,  that  every  act  done  by  the 
parties  introduced  into  their  places  as  capital  burgesses 
would  be  illegal ;  and  in  every  instance  in  which  they 
concurred  in  giving  an  opinion  or  a  vote  in  common 
council,  they  would  be  liable  to  be  ousted  by  quo  warranto, 
treated  as  wrong  doers,  and  be  subjected  to  fines.  Be- 
sides, on  the  election  of  these  two  persons  as  aldermen, 
the  corporation  state  there  is  a  vacancy  in  the  office  of 
capital  burgesses.  Knight  and  Tumock  both  concur  in 
making  that  statement,  and  Hawthorn  and  Rogers  are 
introduced  into  their  situation  as  burgesses.  .  Wdl,  dien, 
who  ought  to  suffer  ?  If  any  body  ought,  the  party  who 
lends  himself  to  mislead,  and  not  the  party  who  is  de- 
ceived. It  is  the  duty  of  a  person  elected  to  the  office  of 
alderman,  to  investigate  his  title,  and  ascertain  whether  he 
is  duly  elected  or  not.     His  attention  is  directed  to  the 
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circumslances  of  the  election,  be  is  a  party  to  it,  and  be^ 
at  bis  peril,  ougbt  to  take  care  that  it  is  a  valid  election     xhTkuio 
before  be  takes  upon  himself  to  exercise  the  office ;  and  v. 

if  it  turns  out  that  be  accepted  it  improperly,  is  he  to  be         ^^bbs. 
restored  to  every  thing  which  he  had  previously  given  up ; 
and  is  the  person  introduced  into  his  place  to  be  treated 
as  a  wrong  doer,  and  to  be  entirely  removed  ?     Suppose 
there  was  a  pecuniary  compensation  for  the  discharge  of  the 
duties  of  a  capital  burgess,  who  ought  to  have  it?  Clearly 
the  man  who,  from  the  year  1821  down  to  the  eleetion  in 
1826,  has  been  discharging  those  duties,  and   not  the 
party  who,  during  that  time,  has  abstained  from  dis- 
charging those  duties,  and  who  has  actually  concurred  in 
filling  the  office  and  place  with  another  person.    There  is 
not,  therefore,  as  it  seems  to  me,  any  inconvenience  or 
difficulty  resulting  from  this  view  of  the  case,  and,  indeed, 
I  do  not  see  how  the  objection  could  be  got  over.     If 
Turnock  and  Knight  never  ceased  to  be  capital  burgesses, 
it  might  happen  that,  under  certain  circumstances,  there 
would  be  more  than  ten  capital  burgesses,  which  would 
be  a  violation  of  the  charter,  or  the  two  persons  must  be 
considered  as  filling  the  same  office  at  the  same  time,  which 
would  involve  a  great  absurdity.     Here  are  two  persons 
elected  into  the  office  of  aldermen;    they  are  removed. 
Suppose  the  removal  not  to  have  taken  place  until  after 
the  expiration  of  six  years   from   the  time  they  were 
originally  put  into  the  office  of  aldennen,  in  what  con- 
dition would  those  persons  have  be^n  who  had  been  intro- 
duced into  dieir  places  as  capital  burgesses  ?    They  had 
been  elected  capital  burgesses;    they  had  been  sworn  in 
and  admitted ;  they  had  discharged  the  duties  of  capital 
burgesses  for 'a  period  of  six  years,  and  they  would  have 
been  protected  by  the  statute  32  G.  3,  c.  68,  s.  1,  against 
a  quo  warranto  information.     They  would,  therefore,  have 
been  good,  unimpeachable,  capital  burgesses.    Then,  in 
what  condition  would  the  corporation  be  ?    There  would 
be  ten  good  capital  burgesses,  with  reference  to  whom  no 
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1826.        question  could  be  raised,  and  Tumock  and  Knigki  i9qv\d 
Th^  KiKto     ^  supernumeraries.     If  they  never  ceased  to  be  capital 
^'  burgesses,  there  would  be  a  mayor,  aldenoen,  and  twelve 

capital  burgesses,  which  would  be  a  violation  of  the  charter. 
That  would  be  one  of  the  consequences  resnitisg  from  a 
decision,  that  Turnock  and  Knight  still  remain  capital 
burgesses.  On  the  other  hand,  it  seems  to  me  to  be  a 
plain,  intelligible,  and  reasonable  rule  to  lay  down,  thai(  if 
youaccept  an  office  which  is  incompatible  with  the  office 
which  you  had  previously  filled,  you  are  to  be  considered 
as  vacating  that  office ;  and  if  you  are  removed  from  the 
higher  office  which  you  had  accepted,  it  does  not  restore 
you  back  again  to  the  office  you  had  previously  v^tcated, 
for  that  is  still  well  filled  by  the  person  introduced  into  it 
in  your  room  and  stead.  For  these  reasons  I  am  of 
opinion  that  Rogers  and  Hawthorn  were  both  good  ca- 
pital burgesses  (though  it  is  not  necessary  to  decide  that 
question),  but  that  neither  Tumock  or  Knight  was  la 
capital  burgess  at  the  time  of  the  election  in  1826,  and« 
therefore,  the  essential  number  of  capital  burgesses  was 
not  present  at  the  time  of  that  election,  and,  consequently, 
the  rule  for  entering  a  verdict  for  the  crown  most  be 
made  absolute. 

•  » * 

HoLKOYD,  J. — I  am  of  the  same  opinion.  It  dofs 
not  appear  to  me  that  the  least  doubt  can  be  entertained 
upon  this  question.  At  least,  there  is  none  in  my 
mind.  I  think  that  when  Turnock  and  Knight  acoepl^ 
the  office  of  aldermen  to  which  they  were  elected  (whether 
legally  elected  or  not),  and  when  they  took  upon  tbe|i»- 
selves  to  perform  the  duties  of  the  office  to  which  tliey 
were  'admitted,  they  virtually  ceased,  from  that  moment, 
any  longer  to  retain  the  office  of  capital  burgesses.  Tbe 
charter  directs  that  there  shall  be  a  certain  number  of 
aldermen,  and  a  certain  number  of  capital  burgesses.  ■  It 
is  admitted  that,  if  any  of  the  capital  burgesses  ajre  re- 
moved  so  as.  to  become  good  aldermen,  they  cease  to  be 
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capital  bDi^esses  from  the  time  when  they  accept  the  office         ^^^* 
of  aldermeo.    So,  if  a  capital  burgess  be  removed  and     j^^^  lUno. 
become  an  alderman  de  facto,  I  apprehend  he  ceases  to  be      xi   ^' 
a  capital  burgess,  and  another  person  is  to  be  elected  in 
bis  stead ;  for,  otherwise,  there  would  not  be  the  full 
number  of  corporate  oMcers.     If  the  acceptance  of  the 
office  of  alderman  did  not  operate  as  a  vacating  of  the 
inferior  office,  one  of  those  consequences  pointed  out  by 
my  brother  Bayhy,  would  follow,  namely,  there  would  be 
more  than  the  full  number  of  capital  bui^esses  authorised 
by  the  charter,   or  two  persons  must  have  held  the  in- 
compatible offices  of  aldermen  and  capital  burgesses  at 
the  same  time.     I  fully  concur  in  the  opinion  delivered  by 
my  brother  Bay  ley,  and  think  with  him  that  judgment 
must  be  Entered  for  the  crown. 

Little  DA  LB,  J.— I  am  entirely  of  the  same  opinioq. 
In  this  case,  in  order  to  make  a  valid  ejection,  it  wfis 
necessary  that  there  should  be  six  capital  burgesses.  In 
point  of  fact  there  were  only  four  persons  who  were  at 
that  time  in  possession  of,  and  dischaiged  the  dutiAS 
of, '  that  office.  But,  it  is  said,  that  there  were  two 
other  persons  present,  who  were  then  discharging  the 
duties  of  aldermen,  but  who,  being  afterwards  ousted 
from  that  office  by  judgment  in  a  quo  warranto,-  are 
to  be  remitted  to  their  original  character  of  capital  bur- 
gesses, from  which  they  were  elected  into  the  office  of 
aldermen;  and  that  being  so  remitted,  although  they 
appeared  and  filled  the  character  of  aldermen  at  the 
election,  yet  the  law  will  refer  their  votes  to  the  legal 
right  which  they  had,  and  they  ought  to  be  considered 
as  having  voted  in  their  character  of  capital  burgesses. 
I  should  doubt  if  that  would  be  so,  even  if  they  could 
be  remitted  by  law  to  their  original  character.  It  is 
true,  they  did  not  deliver  in  any  statement  to  the  pre- 
siding officer,  intimating  in  what  character  they  voted  : 
but  assuming  that  if  it  could  be  made  out  on  the  part 
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of   the  defendant  that  they  had  a  right  to  be  remitted 
rj^TKiKo      ^^^^  *®  ^^^^^  original  character^  and  assuming  that  their 
v-  votes  ought  to  be  considered  as  having  been  given  in  that 

character  which  the  law  would  allow,  still  the  question 
is,  whether  they  had  a  right  to  consider  themselves  atf 
capital  burgesses  at  the  time  of  the  election.  The  general 
rule  is,  that  if  a  man  accepts  one  office  incompatible  with 
another,  it  operates  as  a  surrender,  or  abandonment,  or 
deprivation  of  the  first  office.'  Besides  the  authority 
referred  to  by  my  brother  Bayhy/m  Rexv.  Trelawney{a), 
Lord  Mansfield  said,  he  should  be  inclined  to'  think  that 
if  the  two  offices  of  stevvard  and  burgess  are  incompatible, 
the  acceptance  of  the  latter  would  be  an  implied  surrender 
of  the  former. '  That  point  is  certainly  not  expressly  de- 
cided there,  but  I  concur  entirely  in  the  opinion  bo 
intimated.  It  is  conformable  to  all  the  notions  I  have 
ever  entertained  of  corporation  law  ;  it  is  founded  in  reason 
and  principle,  and  the  greatest  confusion  would  be  pro- 
duced if  it  were  not  so.  Now,  it  seems  to  be  admitted  on 
the  part  of  the  defendant,  that  if  a  person  had  accepted  an 
office  to  which  he  had  a  good  title,  such  acceptance  must 
be  considered  as  a  deprivation  or  surrender  of  the  first 
office ;  but  it  is  said,  that  this  rule  does  not  apply  if  it 
turns  out  that  the  party  cannot  make  a  good  title ;  and  in 
>  that  case,  he  may  go  back  to  his  original  seat.  But  I  do 
not  concur  in  that  position.  It  seems  to  me  that  if  he 
accepts  an  incompatible  office,  no  matter  by  what  title,  he 
is  to  be  concluded  by  the  vacancy  he  has  occasioned,  and 
he  shall  not  be  at  liberty  afterwards  to  take  advantage  of 
^his  own  wvong,  and  turn  out  persons  who  have  been 
rightfully  elected  in  his  stead.  He  was  bound  in  point  of 
law  to  take  care  that  he  had  a  good  title  to  the  new,  be- 
fore he  abandoned  the  old  office.  He  vacates  the  old 
office  at  his  own  peril.  In  the  case  of  Roe  d.  Lord  Berkeley 
V,  The  Archbishop  of  York  (6),  a  question  arose  as  to  the 
effect  of  a  surrender  of  a  lease.    That  was  the  case  of  a 

(fl)  d  Burr.  1616.  {h)  6  Enst,  86. 
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private  right.     The  question  there  was.  merely  in  what         ^836. 
natare  or  character  a  person  had  title  to  land,  of  which  he     .pj^^  j^^^^ 
had  never  abandoned  the  possession ;  but  here  the  ques-  v. 

tion  concerns  public  rights ;  it  is  n6t  a  mere  question  of 
a  man's  own  title.  A  man  jbas  title  to  the  office  of  an 
alderman,  not  for  his  own  benefit,  but  for  the  purpose  of 
discharging  a  public  duty,  in  the  good  government  of  the 
borough.  Another  thing  to  be  observed  here  is,  that  the 
parties  actually  abandon  the  former  office,  and  accept 
another,  the  duties  of  which  they  cannot  exercise  con- 
sistently with  the  duties  of  the  old  office  ;  and  not  only  so, 
but  these  two  persona  actually  concur  in  nominating  their 
successors  to  the  office  which  they  have  given  up*  It 
seems  to  me,  that  if  there  had  been  an  issue  to  try  whether 
Turnoek  and  Knight  had  resigned  *  their  office  of  capital 
burgessesy  there  would  be  abundant  evidence  to  make  out 
the  affirmative  of  that  proposition.  It  is  not  necessary 
that  a  resignation  of  such  an  office  should  be  by  deed  or 
writing.  In  Rex  v.  The  Mayor  ofRippon(a),  itwasheld, 
that  a  resignation  by  parol  was  sufficient,  it  having  been 
made  at  a  corporate  meeting,  and  the  resignation  being 
accepted,  and  another  chosen  into  the  place  of  the  person 
who  eo  resigned.  If,  then,  a  pairel  resignation  be  snfficient, 
it  is  elearly  not  necessary  for  a  party  to  say  **  I  resign  my 
office/'  any  more  than  it  is  necessary  in  the  delivery  of  a 
deed,  to  say,  ^*  I  deliver."  The  fact  of  giving  up  the  office, 
and  accepting  another,  is  quite  decisive.  It  seems  to  me, 
therefore,  on  the  whole,  quite  impossible  for  the  defendant 
to  avail  himself  of  the  votes  of  Turnoek  and  Knigki  as 
capital  burgesses,  and  consequently,  that  he  had  not  a 
sufficient  number  of  votes  to  entitle  him  to  his  election. 

Rule  absolute  for  entering  judgment  for  the  crown. 

{a)  Salk.  485. 
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RiGHT;  on  the  several  demises  of  J.  Shortbbidge  the 
younger,  and  Jane,  his  Wife,  and  Elizabeth  Crb- 
1826.  BER,  V.  James  Creber. 

Devise  of  JciJECTMENT  to  recover  the  possession  of  certain  lands 
tor's  dauff^^'  ^^  messuages,  situate  in  the  parish  of  BucUand  Mona*- 
J.  C.  for  life,  chorum,  in  the  county  of  Devon*  At  the  trial  befoie 
and  after  her     Littledale,  J.,  at  the  Devonshire  summer  assizes,  1826^ 

body  of  the      the  Court,  upon  the  fpUowing  case. 

8hw-/a  d'  Richard  Northmore,  of  Sheepstor,  in  the  county  of 

share  alike,  Devon,  being  seised  in  fee  of  the  premises  in  question,  by 
assiRnrfor^  his  last  will  and  testament,  bearing  date  23rd  of  June, 
ever."  When  1764,  and  duly  executed .  and  attested  for  the  passing  of 
his  daughter^  ^^^  estates  of  inheritance,  devised  as  follows : — '^  I  give 
'^l^'fjf^one  and  bequeath  unto  my  said  wife,   M.  Northmare,  and 

child  living,       __.     ,     ,   ^r      *  ,1    1  1 

and  she  after-  J^hzaoeth  riorthmore,  all  that  my  messuage  and  tenement 

^^3  ^^     .  called   Sowton,  being  in  the  parish  of  Buckland  Mona^ 

—Held,  first,  ch^um,  in  the  said  county,  and  the  reversion  and  rever- 

heirs  of  Ju    "  si<M^>  remainder  and  remainders  thereof,  to  hold  to  them, 

body  in  the       their  heirs,  and  assigns,  in  trust,  to  permit  and  suffer  my 

devise  meant  ■• 

children:  and,  ^^  wife,  M*  Northmore,  to  Inhabit,  dwell  in,  use,  occupy 

second,  that  a  ^nd  enjoy,  the  parlour  and  chamber  over  the  south  side  a£ 

remainder  m  <f  >f '  » 

fee  vested  in  the  dwelUng*honse,  on  the  said  premises,  until  the  deter-. 
J  V^'livin^  mination  of  the  term  which  J.  Foot  now  hath  of  and  in 
when  testator  the  tenement  of  Coombe  Hill,  without  paying  any  rent  or 
to  open  smd  Other  consideration  therefore ;  and  to  permit  and  suffer  my 
let  in  all  her  daughter  Joan,  now  the  wife  of  Jacob  Creber,  and  her* 
ti^^^  aligns,  f«,«  and  immediately  after  my  death,  to  UW. 

as  they  came    ^nd  enjoy,  and  to  receive  and  take  the  rents,  issues  and> 
into  esse.  «»  ./' 

profits,  of  all  and  every  of  the  said  premises,  except  as 
aforesaid,  to  her  and  their  own  use  and  benefit,  for 
.  and  during  the  term  of  her  natural  life,  free  and  clear  of 
and  from  her  said  husband  Jacob  Creber,  and  so  that  he 
may  not  intermeddle  therewith,  and  that  the  same  may  not 
be  subject  or  liable  to  the  payment  of  any  of  his  debts ;  and 
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from  and  after  her  death,  then  I  giveydevise^  and  beiqueath*        1826. 
the  same;  and  every  part  thereof^  unto  the  heirs  of  the  body 
of  the  said  Joan  Creber,  share  and  share  alike,  their  heirs 
and  assigns,  for  ever."    The  testator  died,  so  seised,  in 
January,   1766,    without  altering  or  revoking  his  will,  ^ 
leaving  the  said  Jacob  Creber,  and  Joan  his  wife,  him 
surviving.    Joan  Creber,  at  the  death  of  the  testator,  had 
one  child;  Richard.    She  subsequently  had  eleven  other 
children,  and  died  in  1811.    The  first  five,  the  seventh, 
tenth;  and  eleventh,  died  in  her  lifetime,  intestate,  and 
without  issue.     Mary,  the  sixth,  and  Henry,  the  ninth;  ' 
are  represented  by  the  defendant  James  Creber,  who  wils 
the  twelth  and  last  child,  their  interest  having  been  duly 
conveyed  to  him.      Both  survived  their  mother;  Joan  ' 
Creber,    William,  the  ^ghth,  died  in  1800,  but  he  left  two  < 
daughters,  now  living,  who  are  the  lessors  of  the  plaintiffs 
Henry  was  the  eldest  surviving  soq  at  his  mother's  death,  * 
but  William  was  his  elder  brother,  and  represented  by  his 
daughters.   .  The  said  Jacob  Creber,  the  father,  the  hus- 
band of  Joan  Creber,  the  devisee  named  in  the  will;  died^ 
in  April,  1806,  and  upon  his  death  the  said  Joan  Creber,  his  - 
wife,  went  and  lived  upon  the  said  premises  called  So^ton, 
with  her  son  James  Creber,  the  defendant,  who  rented  the 
same  of  her,  at  32/.  per  annum,  from  thence  to  the  time  of 
her  death;  which  happened  on  the  23rd  of  December^  181 1; 
and  has  ever  since  remained  in  possession  thereof. 

A.  Bayly,  for  the  lessors  of  the  plaintiff.     It  cannot*  ' 
certainly,  be  contended  on  the  part  of  the  lessors  of  tho-' 
plauKliff,  that  the  life  estate  of  Joan  Creber,  which  was  a? 
mere  equitable  estate,  and  the  legal  estate  which  wirs ' 
vested  in  the  heirs  of  her  body  by  the  subsequent  devise, 
coalesced  ;  the  authorities  against  such  a  proposition  beiuj^ 
too  clear  for  argument.    Shapland  v.  Smith  {a),  Fearne,  52. 
But  the  lessors  of  the  plaintiff  are,  nevertheless,  entitled; 
because  they  are  the  two  daughters  of  the  eldest  son  of' 

(a)  Bro.  Ch.  Ca.  75. 
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Joan  Creber ;  tbey  satisfy  the  description  of  heirs  of  her 
body  at  the  time  of  her  death;  Newcomen  ▼.  Barkham  (a), 
Harris  r.  Barnes  {b);  they  take,  therefore,  by  purchase^ 
eoDtingent  remainders;  and  in  so  taking,  they  comfdy 
"vrith  the  stipulation  of  taking  share  and  share  alike, 
because^   but  for  these  words,  they  would  have  taken 
jointly,   therefore  they  are  entitled  to  the  whole  estate. 
It  will  be  argued,  on  the  other  side^  that  the  words  *'  hdrs 
ef  the  body"  are  not  to  be  construed  thus  strictly^  but 
must  in  this  instance  be  taken  to  mean  children.    But, 
assuming  that  argument  to  be  correct,  the  lessors  of  the 
plaintiff  must  still  recover^  for  even  then  they  will  be 
eiUitled  to  nine^twelflhs  of  the  estate,  as  grand*H^hildren, 
which  will  be  included  in  the  term  children :  because,  in 
that  tiew  of  the  case,  Richard,  the  eldest  son  of  Joan 
Creber,  took  a  vested  remainder  upon  the  death  of  the 
testator,  subject  to  opett  and  admit  children  subsequently 
born.     Baldwin  v.  Katver  (c),  Doe  v.  Perryn  (rf),  JUTere- 
dith  V.  Meredith  (e),  Gretton  v.  Howard  (f). 

Cdletidge,  contriL.  First,  the  lessors  of  the  plaintiff  are 
not  entitled  at  all,  for  die  devise  being  to  the  heirs  of  the 
body  of  Joan  Creber,  share  and  share  alike^  their  heirs 
tod  assigns,  cnsated  a  joint  tenancy  or  a  tenancy  in  com- 
niian  :  second,  at  most  they  are  entitled  only  to  one-fonrth, 
because  the  remainder  was  contingent  upon  the  death  of 
Joan  Creber,  and  did  not  vest  until  that  death  took  place. 
This  will  must  be  construed  with  reference  to  the  particular 
facts  of  the  case,  and  according  to  the  general  rules  of  law, 
taking  care,  at  the  same  time,  that  no  violence  is  done  to 
the  testator's  real  intent.  What  are  the  facts  of  the  case  ? 
Joan  Creber,  the  tenant  for  life,  had  only  one  chttd, 
Richard,  living  at  the  death  of  the  testator.    She  sub* 

(a)  2  Vera.  729.  (rf)  3  T.  R.  484. 

(6)  4  Burr.  2157.  Ambl.  666.          (c)  10  East,  505. 

1  Bl.  Rep.  643.  (f)  6  Taunt.  94. 
(0  Cowp.  309. 
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sequently  had  eleven  others,  eight  of  whom  died  before 
her,  intestate,  and  without  issae.  Of  the  four  surriTors, 
tiie  lessors  of  the  plaintiff  represent  one,  and  the  defendant  Right 
is  one,. and  represents  the  other  two.  What  are  the  words  Creber. 
of  the  devise  ?  "  To  the  heirs  of  the  body  of  Joan  Creber, 
share  and  share  alike,  their  heirs  and  assigns,  for  ever/' 
Then,  first,  those  words  were  clearly  intended  in  fact,  flnd 
as  clearly  operate  in  law,  to  create  not  a  tenancy  in  se- 
veralty, but  «t  joint  tenancy  or  tenancy  in  common ;  for, 
otherwise,  the  ii^drds  themselves  will  become  wholly  in- 
operative, and  must  be  rejected,  for  which  there  is  no 
reason.  The  first  estate  created,  being  only  a  tenancy  for 
life,  the  children;  being  purchasers,  may  take  either  jointly 
or  in  common;  and  that  equally  whenever  the  remainder 
vested,  whether  it  vested  on  the  death  of  the  testator  or  at 
the  death  of  Joan  Creber  only :  for,  in  eithet  case  the 
remainder  would  open  to  admit  the  children  subsequently 
born,  either  as  joint  tenants  or  tenants  in  common.  Upon 
this  part  of  the  case  Doe  v.  Perryn  (a)  is  in  pbint,  for  it 
was  there  held,  that  if  an  estate  be  devised  to  J3.,  the  wife 
of  A.,  for  life,  remainder  to  the  children  of  A.  and  JB.  and 
their  ^heirs  for  ever,  to  be  divided  equally  among  them ; 
and  if  but  one  child,  to  such  only  child  and  his  or  ber 
heirs  fbr  ever ;  and  at  the  death  of  the  devisor  A.  and  S* 
have  no  child,  the  estate  limited  to  their. children  is  a 
contingent  remainder  in  fee,  which  on  the  birth  of  a  child 
will  vest  in  that  child,  [subject  to  open  and  let  in  those 
who  may  be  bom  afterwards.  Secondly,  the  remainder 
here  did  not  vest  at  the  death  of  the  testator,  but  only  at 
the  death  of  Joan  Creber,  the  tenant  for  life.  The  devise 
is,  "  from  and  after  her  death,  to  the  heirs  of  her  body," 
preceded  by  a  devise  of  the  legal  estate  to  trustees  in  fee^ 
Now,  nemo  est  hseres  viventis,  therefore,  there  could  be  no 
heirs  of  the  body  of  Joan  Creber  during  her  life.  Strictly 
speaking,  the  only  heir  of  her  body  after  her  death 
would  be  Richard  the  eldest  son ;  but  the  term  heirs  of 

3  T.  li.  484. 
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her  body,  here,  must  be  taken  in  a  qualified  sense,  and  it 
is  sufficient  to  shew  that  there  is  a  class  of  persons  satis- 
fying  the  term  in  its  qualified  sense,  as  was  held  in  Henjf 
y.  Purcell  (a),  with  respect  to  the  expression  ^'  all  the 
children  living  at  her  death/'    There  are  only  two  periods 
that  can  be  looked  to,  the  death  of  the  testator  and  the 
death  of  the  tenant  for  life.    It  is  quite  clear  that  the 
latter  was  the  period  contemplated  by  the  testator;  the 
maxim^  nemo  est  hasres  viventis,  shews  that  the  former 
cannot  be  the  proper  period ;  and  Russell  v.  Ijong  (ft)  is  an 
authority  for  saying  that  such  a  c<mstruction  ought  never 
to  be  adopted  when  any  other  can  be  found.    IBayley,  J.* 
If  the  words  of  a  will  leave  it  doubtful  whether  a  remainder 
is  a  vested  or  a  contingent  one,  the, law  always  construes 
it  as  vested.      There  are  many  decisive  authorities  to 
that  point].    The  rule  of  law  undoubtedly  is  so ;  but  in 
most  of  the  cases  where  the  remainder  has  been  held  to 
vest  in  the  lifetime  of  the  ancestor,  there  have  been  words 
in  the  will  denoting  that  the  testator  used  the  word  ''  heir" 
in  its  popular  sense,  as  designating  the  person  who  was, 
when  the  will  was  made,  tne  heir  apparent,  or  presumptive, 
of  a  particular  individual.    Thus,  in   Burchett  v.  Dur-- 
dant  (c),  **  the  devise  was  to  H.,  in  trust  for  R,  D.,  and 
after  his  death  to  the  heirs  male  of  his  body,  now  living. 
The  principal  question  was,  whether  the  devise  to  th^ 
heirs  of  the  body  of  R.  D.  now  living,  was  a  vested  or  a 
contingent  remainder.      It  was  contended,  that  a  man 
cannot  take  as  kin  during  the  life  of  his  ancestor,  for  nemo 
est  hsres  viventis ;  but  it  was  resolved  that  it  was  a  vested 
remainder,  for  being  limited  to  the  heirs  of  the  body  of 
R,  D,  nov)  living,  it  was  a  sufficient  designatio  personam, 
and  the  same  as  if  he  had  said  heir  apparent.    But  that 
decision  went  upon  the  ground  of  the  introduction  of  the 
words  now  living  (<2)."    Many  similar  cases  might  be 


(a)  2  BI.  Rep.  1002. 

(fc)  4  Ves.  551. 

(c)2 Vent.311, 313.  Garth.  154. 


(d)  Per  lAttledale,  J.,  in  Doe  v. 
Perratt,  Ante,  vol.  vii.,  743. 
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cited»  but  ii  is  sufficient  *to  refer  to  them  as  collected  in 
Feame,  212.  In  Gretton  v.  Haward  (a),  the  testator  de^ 
vised  to  his  wife,  and  after  her  decease  to  the  heirs  of  her 
faody,  share  and  share  alike,  if  more  than  one,  and  in 
default  of  issue  by  him,  to  her  .  absolutely.  It  was, 
certainly,  held  there,  that  the  wife  took  an  estate  for  life, 
with  reminder  to  all  her  children  by  the  testator,  as 
tenants  in  common,  in  fee ;  but  there  the  testator  left  all 
the  childrjen  living  at  the  time  of  his  death ;  and  as  he 
had  directed  the  estate  to  be  divided,  it  was  impossible  to 
suppose  that  he  intended  to  disinherit  any  of  them  that 
might  die  before  his  widow.  That  case,  theref(H*e,  does 
not  lipply  to  the  present;  nor  does  that  of  Edwards  v. 
Symons  (i),  for  there  the  word  used  by  the  testator  was 
not  heirs,  but  children.  Then,  as  the  general  rule  is,  that 
children  shall  not  take  as  heirs  in  the  lifetime  of  the 
ancestor,  and  there  are  no  particular  words  in  the  devise 
to  take  the  case  out  of  the  general  rule,  and  to  bring  ijfc 
within  the  exception ;  it  follows,  that  the  remainder  hete 
did  not  vest  until  the  death  of  Joan  Qreber,  the  tenaat 
for  life,  and  that  the  lessors  of  the  plaintiff  are,  in  conr 
sequence,  entitled  to  one*fourth  of  the  estate  only. 

Bay  LEY,  J. — I  am  of  ^opinion  that  the  lessors  of  the 
plaintiff  are  not  entitled  to  recover  the  whole,  but  that 
they  are  entitled  to  recover  nine-twelfths  of  tke  estate  in 
question.  It  has  been  argued  that  they  are  entitled  to 
recover  the  whole,  upon  the  ground  that  the  words  '^  heirs 
of  the  body,"  in  the  will,  were  used  by  the  testator,  and 
must  be  construed  by  us  in  their  strict  legal  sense ;  and 
that,  as  such,  they  apply  exclusively  to  the  lessors  of  the 
plaintiff,  who,  as  the  representatives  of  Richard,  the  eldest 
son  of  Joan  Creber,  are  the  only  persons  who  satisfy  that 
description.  If  those  words  stood  alone,  and  there  were 
no  other  words  in  the  will  to  shew  that  the  testator  used 
them  in  a  different  and  qualified  sense,  the  argument 

(fl)  6  Taunt.  94.  (6)  6  Taunt.  213. 
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would  hnY^  great  weight ;  but  there  are  Bach  other  words^ 
namely^  *'  share  and  ehare  alike/'  which  shew  ctearly  that 
the  testator  did  not  intend  the  estate  to  go  to  the  eldest 
son  only,  which  he  must  have  intended  if  he  had  used 
the  words  "  heirs  of  the  body/'  in  their  strict  legal  senseb 
Then  it  has  been  suggested,  that  the  words  "  heirs  of  the 
body,  share  and  share  alike/'  taken  altogether,  maybe 
satisfied  by  supposing  that  the  testator  comtemplated  that 
very  remote  circumstance  which  has  in  fact  happened, 
namely,  that  the  eldest  son  should  leave  two  daughters, 
who  would  then  be  "  heirs  of  the  body"  of  Jean  Creber^ 
and  might  take  the  estate  "  share  and  share  alike/'    I 
cannot,  however,  bring  my  mind  to  suppose  that  the  tes- 
tator really  contiMnplated  the  occurrence  of  an  event  so 
extremely  improbable ;  and  then,  being  satisfi^  that  the 
words  ^*  heirs  of  the  body"  were  not  used  in  their  strict 
legal  sense,  our  first  duty  is  to  inquire  in  what  sense  they 
were  used.    I  am  of  opinion  that  they  were  used  in  the 
sense  ordinarily  given  to  the  word  children  or  issue^  as 
comprehending  descendants  generally.    Then,  if  the  tes- 
tator used  the  words  heirs  of  the  body  in  the  sense  ordi- 
narily given  to  the  word  children  or  issue,  all  the  legal 
consequences  which  would  have  followed  if  he  had  actually 
used  either  of  those  words,  must  foUo;w  in  this  case;  and 
one  of  those,  according  to  the  decision  in  Doe  v.  Perrya  (a) 
is,  that  the  estate  limited  to  the  children  was  a  contingent 
remainder  in  fee,  which  vested  in  each  child  at  the  moment 
of  its  birth,  subject  to  open  and  let  in  the  other  children 
which  were  bom  afterwards.    It  is  a  settled  rule  of  law, 
that  whenever  a  remainder  can  be  construed,  to  be  a  vested 
remainder,  it  shall  be  so  construed*  and  shall  operate  not 
as  a  contingent  but  as  a  vested  remainder,  and  for  this 
sound  reason,  that  if  a  remainder  is  contingent,  it  is  liable 
to  be  defeated  altogether  by  the  destruction  of  the  previous 
estate ;  as,  in  this  case,  if  the  remainder  was  contingent 
during  the  life  of  Joan  Creber,  the  trustees  might  have 

(a)  3  T.  R,  484. 
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defeated  it  by  destroying  their  own  previous  estate,  aad 
the  childr^ns'  interest  under  the  will  would  then  have 
been  destroyed  altogether.  For  that  reason,  I  am  of 
opinion  that  the  remainder  vested,  immediately  upon  the 
death  of  the  testator,  in  Richard,  the  eldest  child  of  Joan 
Creber ;  that  it  opened  upon  the  birth  of  each  subsequent 
child  successively,  who  immediately  took  a  vested  r&» 
mainder  in  its  share :  and  that  eight  of  these  children 
having  died  intestate  and  without  issue,  their  shares  vested 
in  the  lessors  of  the  plaintiff,  as  the  legal  representatives  of 
the  eldest  brother.  The  cases  that  have  been  cited  as 
illustrative  of  the  maxim,  nemo  est  hesres  viventis,  are  not 
applicable  to  the  present  case,  because  in  them  there  was 
nothing  to  shew  that  the  testator  used  the  words  ''  heirs 
of  the  body''  in  any  other  than  their  strict  legal  sense* 
Wherever  it  can  be  collected,  from  the  language  of  the 
.will,  that  the  testator  has  used  those  words  in  a  different  or 
qualified  sense,  as  a  designatio  persons^,  there  the  re- 
mainder vests,  notwithstanding  the  general  rule,  nemo  est 
hsBres  viventis ;  Burchett  v.  Durdant  (a).  Long  v.  BeaU" 
mond  (ft),  Goodright  v.  White  (c).  In  this  case  I  think  it 
may  be  collected  from  the  language  of  the  will,  that  the 
testator  intended  to  use,  and  did  in  fact  use,  the  words 
heirs  of  the  body  in  the  sense  as  childreny  and,  con- 
sequently, meant  that  the  remainder  should  vest  in  the 
eldest  child,  subject  to  open  and  let  in  the  other  children 
as  they  should  be  bom.  That  being  the  testator's  in- 
tention, we  are  bound  to  give  it  effect,  and  the  result  of 
so  doing  is,  that  the  lessors  of  the  plaintiff  are  entitled 
to  recover  nine*twelfths  of  the  estate  in  question,  and  no 
more. 


72d 

leae. 


RiQIIT 

V. 


HoLROYD,  J. — I  am  also  of  opinion  that  the  lessors  of 
the  plaintiff  are  entitled  to  recover  to  the  extent  of  nine- 
twelfths  of  the  estate.     If  the  words  "  heirs  of  the  body" 

(a)   2  Vent.   311,  313.   Carth.  (ft)  1  P.  Wms.  229. 

154.  (c)  2  BU  R.  1010. 
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are  to  be  construed  Htiictly,  the  remainder  was  oonCingent 
Right        until:  the  death. of  Joan  Creber,     If  they  are  to  be  con* 
^  ^'  strued  as  **  children."  the  maxim,  nemo  est  heeres  vivciitia. 

ClfiBBR. 

does  not  apply^  because  then  the  will  must  be  constmed  as 
if  the  testator  had  actually  used  the  word  children  in  the 
devise,  instead  of  the  words  heirs  of  the  body*    I  eaniiot 
find  any  thing  in  the  will  to  justify  the  belief  that  the 
testator  meant  such  children  only  as  were  liring  at  the 
death  of  Joan  Creber ;  on  the  contrary,  he  seems  to  me 
clearly  to  have  meant  all  the  children  as  they  should  from 
time  to  time  come  into  esse.     The  expreesiens  ''share 
and  share  alike/'  and  '*  their  heirs  and  assigns/'  plainly 
indicate  that  he  did  not  use  the  words  "  heirs  of  the  body" 
in  their  strict  legal  sense.    Upon  the  authority  of  Gretton 
y.  Haward  {a\  which  is  a  case  extremely  similar  to  the 
present,  I  think  those  words  must  be  taken  to  mean 
"  children/'  and  if  so,  a  remainder  vested  in  Richard  the 
eldest  child,  upon  the  death  of  the  testator,  which  was 
devested;  pro  tanto,  upon  the  birth  of  every  succe^ing 


child. 


<  • 


LiTTLBDALE,  J.,  coucurred. 


Ni      I 


,v    .  -,    / 


Judgmtfht  for  the  plaintiff. 

(a)  6  Taunt.  94. 


The  Kino  v.  The  Inhabitants  of  Uppee  Boddinoton. 

On  a  question  1  W  O  Justices,  by  their  order,  removed  Ann  Leigh,  widow 
a  mortgagee,  a  o(  Joseph  Leigh,  and  their  three  children,  from  the  parish  of 
rated  iohabi-  Upper  Boddington,  to  the  parish  of  Staverton,  both  in  the 
pellantparisK  county  of  Northampton;  and  the  sessions,  on  appeal, 
aubpoenaed  by  quashed  the  order,  subject  to  the  opinion  of  this  Court 

dent  parish,  is  upon  the  following  case  : 
not  compella- 
ble under  a  subpoena  duces  tecum,  to  produce  the  title  deeds  of  his  mortgagor :  nor  can 
his  a^mey  be  allowed  to  produce  an  abstract  of  the  deeds,  or  to  give  parol  evidence  of 
their  contents. 
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Jouph  Leigh,  the  pauper,  il  nit's  late  huaband,  was  the         ^^6* 
son  of  George  and  Isabella  Leigh,  who  for  many  years     j^  j^^^^ 
after  the  year  1776,  resided  in  a  house  in  the  appellant  v- 

parish.    Notice  had  been  given  on  the  part  of  the  re-   Imbabitarts 
flpondent  parish,  to  a  Mr.  Thomas  Hands,  to  the  parish       ^  ^^ 
officers,  and  to  their  attorney,  and  a  subpoena  duces  tecum  BoDj>iNOToir. 
served  on  Mr.  Thomas  Hands,  to  produce  at  the  trial  all  and 
every  the  deeds,  papers  and  writings,  relating  to  a  certain 
messuage,  cottage,  or  tenement,  and  premises,  situate  and 
being  in  Staverton  aforesaid,  heretofore  the  property  of,  and 
belonging  to  George  Leigh,  and  Isabella  his  wife,  or  one  of 
them,  late  of  JbsepA  Leigh,  deceased,  and  now  of  Richard 
and  George  Leigh,  and  lately  on  mortgage  to  the  represen- 
tatives of  Mr.  John  Liddall,  deceased,  and  particularly 
certain  indentures  of  lease  and  release,  bearing  date  re- 
spectively the  8th  and  9th  April,  1776,  the  release  being 
tripartite,  and  made  between  Elizabeth  Isham,  of  Wilscoti, 
m  the  county  of  Oxford,  spinster,  second  daughter  and 
devisee  of  the  last  wOl  and  testament  of  William  Isham, 
late  of  Staverton,  in  the  county  of  Northampton,  weaver, 
deceased,  of  the  first  part ;  the  said  George  Leigh  and  Isa- 
bella his  wife,  and  the  said  Joseph  Leigh,  therein  de- 
scribed as  the  only  son  and  heir  apparent  of  the  said 
George  Leigh,  by  the  said  Isabella  his  wife,  of  the  second 
part;  and  John  Leigh,  of  Upper  Boddington,  aforesaid, 
weaver,  and  Henry  Burditt,  of  Staverton,  aforesaid,  shoe- 
maker, of  the  third  part ;  which  deeds,  it  was  contended, 
would,  when  produced,  prove  a  conveyance  of  the  said 
house  to  the  said  George  Leigh.    The  deeds  of  lease  and 
release  of  8th  and  9th  April,  1776,  were,  before  the  re- 
moval of  the  pauper,  in  the  hands  of  Mrs.  Ann  Marriott, 
as  a  mortgagee ;  at  which  time  an  abstract  of  them  was 
made  by  a  clerk  of  her  solicitor,  by  the  solicitor's  direc- 
tion.   Afterwards  these  deeds  came  into  the  possession  of 
Hr«   Thomas  Hands,  as  assignee  of  the  said  mortgage. 
Mr.  Hands  appeared  in  Court,  in.  compliance  with  the 
subpoena,  with  a  parcel  of  deeds,  but  objected  to  produce 

VOL.    VIII.  3    B 
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1826.         the  one  in  question,  as  it  formed  one  of  the  title  deeds  of 

his  property,  and  the  Court  held,  that  he  was  not  bound 

jr  ^     to  produce  it.     The  respondents  then  called  the  clerk  who 

,     '^l,         made  the  abstract.    He  proved,  that  the  deed  from  which 
Inuabitants  *  ' 

of  the  abstract  was  made,  consisted  of  a  lease  and  release, 

BoDDiNGTOK.  though  hc  did  not  particularly  notice  with  what  stamp ; 
and  appeared  to  have  been  duly  executed.  The  respon- 
dents then  tendered  the  abstract  as  secondary  evidence  of 
the  contents  of  the  deed,  or  offered  to  give  parol  evidence 
of  its  contents  by  the  clerk.  To  this  evidence  the  appel- 
lants objected,  and  the  Court  refused  to  receive  it,  and 
quashed  the  order  of  removal. 

Humfrey  and  Burton^  in  support  of  the  order  of  ses- 
sions. The  evidence  offered  on  the  part  of  the  respondents 
was  properly  rejected.  No  man  is  bound,  by  his  duty  a^ 
a  witness,  to  produce  documents,  the  publication  of  which 
may  compromise  his  own  rights;  therefore,  though  in 
obedience  to  the  writ  of  subpoena  duces  tecum,  Mr.  Hands 
properly  brought  his  title  deeds  into  Court,  he  with  equal 
propriety  refused  to  submit  them  to  public  examination. 
The  writ  is  binding  upon  the  party  to  bring  the  document 
into  Court;  but  when  he  has  done  so,  he  may  object  to 
produce  it ;  and  the  validity  of  his  objection  is  to  be  de- 
cided by  the  Court  before  which  he  appears.  The  law, 
as  bearing  upon  this  point,  was  very  fully  discussed  in  the 
case  of  Amey  y.  lA>ng{a),  where  Lord  Ellenborough,  in 
delivering  the  judgment  of  the  Court,  said  '^it  was,  in 
every  instance,  a  question  for  the  consideration  of  the 
Judge  at  Nisi  Prius,  whether,  upon  principles  of  reason 
and  equity,  the  production  should  be  required.''  Then, 
as  the  Court  below  have  exercised  their  discretion  upon  a 
question  of  this  sort,  it  may  at  least  be  doubted,  whether 
this  Court  has  jurisdiction  to  inquire  if  that  discre- 
tion has  been  exercised  properly  or  not,  and  whether 
the  decision  of  sessions  is  not  conclusive  of  the  question. 

(a)  9  £«8t,  473. 
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JiBayley,  J.     In  the  present  case,  at  all  events^  we  have        1826. 
cleariy  jurisdiction  to  inquire  into  the   propriety  of  the     xiTKiKG 
decision  of  the  sessions,  for  they  have  expressly  submitted  v. 

that  question  to  bur  consideration].  Then  their  decision  Ii^habitakts 
was  clearly  correct  in  point  of  law  ;  for  reason  and  equity,  ^^ 
upon  which  all  law  is  founded,  forbid  that  either  of  two  Boddington. 
contending  parties  should  be  at  liberty  to  compel  a  third 
party  to  produce  his  title  deeds,  and  thereby  place  his 
property  in  danger.  On  a  question  of  settlement,  a  rated 
parishioner  is  tiot  compellable  by  the  adverse  parish  to 
give  evidence,  as  he  is  directly  interested  as  a  party  to  the 
appeal,  and  does  not  come  within  the  words  or  meaning  of 
the  statute  46  Geo.  3,  c.  37,  which  is  declaratory  of  the 
law  with  respect  to  witnesses  refusing  to  answer.  Rex  v. 
Wobum{a),  Rex  v.  Hardwick  {b)»  A  witness  is  privi- 
leged from  answering  any  question,  the  answer  to  which 
might  subject  him  to  a  forfeiture  of  his  estate ;  and  it  is 
an  established  principle  in  courts  of  equity,  that  a  party 
is  not  bound  to^  answer  so  as  to  subject  himself  to  any 
forfeiture  of  interest  (c).  This  proposition  is  expressly 
supported  by  the  case  of  hambert  v.  Rogers  (d).  There 
the  plaintiff  and  defendant  were  tenants  in  common,  and 
the  plaintiff  moved  for  the  production  of  a  deed,  alleged  to 
be  in  the  possession  of  the  defendant.  It  appeared  by  the 
answer  filed  by  the  defendant  to  the  plaintiffs  bill,  that 
the  defendant  had  sold  his  share  of  the  property,  and  was 
in  possession  of  the  deed  in  question,  merely  as  mort- 
gagee to  the  purchaser.  The  Lord  Chancellor,  upon  that 
ground,  refused  the  motion,  observing,  that' it  would  afford 
a  dangerous  precedent  to  the  security  of  property,  if  he 
were  to  grant  it ;  and  that  the  case  of  the  defendant,  being 
then  in  the  character,  not  of  a  tenant  in  common,  but  of  a 
mortgagee,  made  a  most  material  difference.  That  is  a 
direct  authority  for  saying,  that  Mr.  Hands,  the  mortgagee 

{a)  10  East,  395,  (c)  Phil.  £v.  3d  £d.  225,  6. 

(h)  11  East,  579.    See  1   M.  &  (^0  2  Meriy.  489. . 

S,  636.  ^ 
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1826.        in  this  case,  was  not  bound  to  produce  the  deeds  required 

The  King     of  him;  and  if  so,  it  follows,  that  neither  his  attorney, 

J^  nor  that  attorney's  clerk,  could  be  allowed  to  give  parol 

Inhabitants   evidence  of  the  contents  of  the  deeds.    Their  knowledge 

^  ^^  of  those  contents  was  obtained  in  the  course  of  their  pro- 

BoDDiNGTON.   fessioual  employment,  under  the  confidence  of  professional 

secresy,  and  was,  therefore,  in  the  nature  of  a  privileged 
communication,  which  they  were  neither  bound  by  law, 
nor  would  have  been  free  in  point  of  honour,  to  divulge. 
Phillipps  on  Evidence,  3  Ed.  108;  and  the  cases  there 
collected. 

Dwarris,  contr^.    The  production  of  the  deeds,  in  the 
possession  of  Mr.  Hands,  ought  to  have  been  enforced ; 
but  if  not,  at  least  parol  evidence  of  their  contents  ought 
to  have  been  admitted.     Mr.  Hands  was  a  rated  inha- 
bitant of  the  appellant  parish,  and  so  far  a  party  to  the 
suit ;  he  was,  nevertheless,  a  competent  witness,  by  the 
provisions  of  the  statutes  27  Geo.  3,  c.  29,  and  64  Geo,  3, 
c.  107 :   the  latter  of  which  was  passed  subsequently  to 
the  passing  of  the  46  Geo,  3,  c.  37,  and  to  the  decision  of 
the  cases  of  Rex  v.  Woburn  (a),  and  Rex  v.  Hardwick  (&). 
There  was  nothing,  to  shew  that,  by  producing  the  deeds 
of  lease  and  release,  Mr.  Hands  would  have  incurred  any 
risk   of  a  forfeiture  of  his  estate,  which  was  the  only 
ground  upon  which  he  could  relieve  himself  from  the  duty 
of  giving  evidence  imposed  upon  him  by  the  46  Geo,  3, 
c.  37 ;  and  as  his  withholding  his  evidence  was  working 
a  hardship  to  the  respondent  parish,  and  a  benefit  to  the 
appellant  parish  and  himself,  it  seems  hardly  consistent 
with  justice,  or  with  the  intention  of  the  legislature,  that 
he  should  be  excused  from  giving  evidence  under  such 
circumstances.    But,  at  all  events,  the  abstract  of  the 
deeds,  and  the  parol  evidence  of  their  contents,  ought  to 
have  been  received.    The  respondents  had   done   every 
thing  that  it  was  possible   for   them    to   do,    towards 

(a)  10  East,  395.  (h)  1 1  East,  579. 
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obtaining  the  best  evidence — the  deeds  themselves ;  and  K^y^j 
under  sach  circamstances,  where  no  laches  were  imputable  '^^  ^'^^ 
to  them,  sufficient  was  done  to  justify  the  letting  in  the  The 
secondary  evidence.  It  is  said,  that  both  the  abstract  In«a»Jtaiits 
"aiid  the  ^arol  evidence  of  the  attorney  and  his  clerk,  as  Upper 
to  the  contents  of  the  deeds,  were  in^the  nature  of  con- 
fidential communications  between  attorney  and  client,  and 
therefore,  not  to  be  revealed ;  but  the  proposition  cannot 
be  supported.  ''  This  privilege  of  the  client,"  it  is  said, 
*'  is  confined  to  such  communications  as  are  made  with 
reference  to  professional  business  during  the  relation  of 
attorney  and  client"  (a) :  and  it  seems  that  such  com- 
munications  only  are  privileged  as  are  made  in  contem- 
plation, or  in  furtherance  of  a  suit;  Cobden  v.  Kendrick  (6), 
where  Lord  Kenyan  said,  *'  the  communication  was  not 
here  made  in  contemplation  of  a  suit."  In  Capeland  v. 
Watis  (c),  Gibbs,  C.  J.,  ordered  a  deed  to  be  read,  which 
was  in  the  possession  of  the ,  attorney  of  a  third  person, 
where  it  appeared  to  him,  on  perusal,  that  the  third 
person's  interest  could  not  be  efiected,  or,  at  least,  only 
circuitonsly.  In  Studdy  v.  Saunders  (d),  it  was  held 
that,  in  an  action  against  the  defendants  as  partners,  the 
office  copy  of  an  answer  to  a  bill  in  Chancery,  filed  by  one 
against  the  other,  was  admissible  evidence,  without  pro- 
ducing the  original,  in  order  to  establish  the  partnership ; 
and  that  to  prove  the  identity  of  the  defendants,  the  clerk 
of  the  solicitor  was  a  competent  witness  to  that  fact,  though 
he  knew  nothing  of  the  defendants,  but  from  his  inter- 
course with  them  professionally,  in  the  conduct  of  the 
suit  in  Chancery.  Now,  here,  the  attorney,  who  prepared 
the  abstract,  and  whom  it  was  proposed  to  examine,  was 
not  the  attorney  of  Mr.  Hands,  to  whom  the  deed  be- 
longed, nor  did  the  relation  of  attorney  and  client  appear 
ever  to  have  existed  between  them ;  for  the  case  expressly 
finds  that  the  abstract  was  made  by  the  attorney  of  Mrs. 
Marriott,  at  the  time  when  the  deeds  were  in  her  hands. 

(a)  Phil.  £▼.,  3rd  £d.,t08.  (c)  1  Stark.  R.  95. 

(6)  4  T.  R.  432.  (<0  Ante,  vol.  ii.  347. 
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1826.  Bayley,  J. — I  am  clearly  of  opinion,  that  the  decisioa 

The  King  ^f  sessions  was  right  upon  both  fK>ints,  and  that  their 

J?'  order,  therefore,  must  be  confirmed.     Hands  was  a  party 

Inhabitants  to  the  appeal,  and,  as  such,  was  not  compellable  by  tiie 

BoDDiNGTON.   at  all.     Hc  was  also  interested  as  a  mortgagee  in  the 

deeds ;  and  as  their  production  might,  by  possibility,  have 
put  his  interest  in  jeopardy,  he  was  justified  in  refusing 
to  produce  them.  The  deeds  themselves  not  being  pro- 
duced, secondary  evidence  of  their  contents  was  certainly 
admissible ;  but  then  that  secondary  evidence  most  have 
been  of  an  unexceptionable  nature  in  point  of  law.  Was 
the  secondary  evidence,  offered  in  this  case,  of  such  a 
nature?  Clearly  not.  The  abstract  was  made  by  the 
attorney  of  a  former  mortgagee  of  the  premises  of  which 
the  deeds  constituted  the  title,  and  those  deeds  had  come 
into  Mr.  Hands*  possession,  as  the  assignee  of  that  mort- 
gagee. It  was,  therefore,  an  abstract  made  by  an  attorney, 
for  the  purposes,  eventually,  of  Mr.  Hands  ;  and  as  it  re- 
mained in   that  attorney's  possession  after  Mr*  Hands 

• 

became  the  mortgagee,  must  be  taken  to  have  been  depo- 
sited there  by  him,  and  for  his  use  and  benefit,  and  the 
attorney  was  not  at  liberty  to  produce  it.  If  bo,  it  follows 
that  the  attorney  could  not  be  at  liberty  to  give  evidence 
of  the  contents,  either  of  the  deeds,  or  the  abstract,  because 
the  whole  of  those  contents  were  a  confidential  commu- 
nication between  a  client  and  his  attorney,  and  therefore 
privileged  from  disclosure ;  and  as  to  the  attorney's  deric» 
he  stood  precisely  in  the  same  situation  as  his  master. 
I  think  it  would  be  opening  a  door  to  great  abuse  of  the 
confidence  necessarily  reposed  by  the  client  in  his  legal 
adviser,  if  we  were  to  hold  such  evidence  as  this  ad- 
missible. 

The  other  Judges  concurred. 

Order  of  sessions  confirmed. 
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The  King  v.  The  Justices  of  Somersetshire. 

1  HIS  was  a  rale  nisi  for  quashing  an  order  of  justices  at  .  ^bere  the 

^               -    ,                          ^    V  justices  at  pet- 
petty  sessions,  for  the  allowance  of  the  accounts  of  the  ty  sessions  ^ 

surveyor  of  highways  for  the  parish  of  Churchill,  in  the  SlJi^^Jj^''' 
county  of  Somerset,  and  which  had  been  removed  into  this  accounu  of  a 

Court  by  certiorari,  pursuant  to  "a  rule  of  Trinity  term,  ofhighways, 

1826(a).    The  affidavit  on  which  the  rule  was  obtained  which  accounts 

had  not  previ- 

stated^  that  the  accounts  were  produced  at  a  vestry  meet-  ously  been  ve- 

ing  held  on  the  24th  September,  1824,  when  the  surveyor  '!^®?  ^^''^T®  * 

**  .    ,  r  '  '  J  single  magis- 

was  directed  to  lay  them  before  the  Rev.  Mr.  Wilde,  the  strate,  pursu- 

nearest  resident  magistrate ;  which  he  promised  to  do ;  but  neralHighwi^ 

instead  of  so  doinec,  he  laid  them  before  the  justices  at  ^^^  ^3  O-^t 

petty  sessions  on  the  4th  October  following,  who  made  the  Held,  that  they 

order  in  question  for  allowing  them.    The  return  to  the  5?^.°®i"!^*' 

^  o  diction;  that 

certiorari  merely  set  out  the  order,  which  was  dated  the  the  whole  pro- 

4th   October,  1824,  and  purported  to  be  signed  by  two  ^mUn^iu- 


that 
be  quashed. 


magistrates.  dicia;  and 

the  order  must 

Adam  shewed  cause.  The  objection  raised  to  the  order 
is  founded  upon  the  General  Highway  Act,  13  Geo.  3,  c. 
78,  s.  48,  which,  it  is  contended,  makes  it  imperative  on 
the  surveyor  to  lay  his  accounts  before  a  single  magistrate 
for  examination,  previous  to  their  allowance  by  the  magis- 
trates at  petty  sessions.  The  objection,  however,  is  not 
tenable.  The  mode  pointed  out  by  that  clause  of  the 
statute,  is  mere  matter  of  form,  and  the  clause  itself  must 
be  regarded  as  merely  directory.  It  has  always  been  con- 
sidered as  perfectly  immaterial,  whether  the  accounts  were 
laid  before  one  magistrate,  and  afterwards  taken  to  the 
petty  sessions ;  or  whether  they  were  taken  to  the  petty 
sessions  at  once :  and  properly  so ;  for  there  is  no  appeal 
to  the  quarter  sessions  in  either  case ;  Rex  v.  The  Justices 
of  the  West  Riding  of  Yorkshire  (b),  Rex  v.  Mitchell  (c); 
in  the  former  of  which  cases,  Buller,  J.,  said  that  the 

(a)  Vide  ante,  vol.  vi.,  469.       (6)  5  T.  R.  629.      S^)  5  T.  R.  701 . 
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justices  at  petty  sessions  had  the  same  power  over  the  sur* 
veyor's  accounts  as  any  one  justice  had.  [Bay/^^y  J-  If 
the  accounts  are  allowed  by  one  justice,  have  the  justices 
at  petty  sessions  any  jurisdiction  !at  all  over  them  ?]  In 
that  case  they  clearly  have  not.  \BayUjf,  J.  Then  they 
have  jurisdiction  only  over  those  items  which  are  disal- 
lowed by  one  justice ;  but  if  the  accounts  are  never  laid 
before  one  justice^  he  can  never  disallow  any  of  the  items, 
and  the  jurisdiction  of  the  justices  in  petty  sessions  can 
never  begin]. 


Campbell,  contrlk^  was  stopped  by  the  Court,  and 

Per  Curiam. — It  is  quite  clear  that  the  justices  at  petty 
sessions  have  no  original  jurisdiction  over  the  sorveyor'a 
accounts ;  they  are  only  to  examine  into  such  items  as 
have  been  disallowed  by  a  single  magistrate.  The  ac- 
counts, therefore^  must,  both  by  the  express  words  of  the 
statute,  and  by  the  reason  and  necessity  of  the  thing,  be 
first  laid  before  a  single  magistrate.  Here  they  were  in 
the  first  instance  taken  to  the  justices  at  the  petty  ses- 
sions, who  made  an  order  for  their  allowance,  which  they 
had  no  authority  to  do.  The  whole  proceeding,  conse- 
quently, was  coram  non-judice,  the  order  of  justices  was 
bad,  and  the  rule  for  quashing  it  must  be  made  absolute. 

Rule  absolute. 


The  Kino  v.  The  Inhabitants  of  Bilston. 

Upon  an  appeal  agaifist  a  rate  made  for  the  relief 
of  the  poor  of  the  township  of  Bihton,  in  the  county  of 
Stafford,  wherein  the  appellants  were  rated  for  a  steam 

occupier  of 

an  ironstone  mine,  solely  for  the  purpose  of  drawing  water  from  the  mine,  is  parcel  of 

the  mine  itself,  and  not  rateable  to  the  poor. 


An  engine 
erected  and 
used  by  the 
owner  and 
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engine  and  engine  pit,  the  seasions  amended  the  rate  by  1826. 

striking  out  the  item^  subject  to  the  opinion  of  this  Court  friT^^ 

upon  the  following  case.  v. 

The  engine,  and  engine  pit»  are  erected,  sunk,  and  used  ihs^xtants 

by  the  appellants,  solely  for  the  purpose  of  drawing  water  of 
from  ironstone  mines  in  their  occupation.     Nothing  is 
raised  from  these  mines,  except  ironstone. 

O.  Russell  and  Shutt,  in  support  of  the  order  of  ses- 
sions. It  is  clear  that  the  ironstone  mines  themselves 
are  not  rateable ;  neither  lure  the  engine  and  the  pit.  The 
case  does  not  find  that  any  profit  is  derived  from  the 
mines,  even  if  that  circumstance  could  make  the  engine 
and  the  pit  rateable;  nor  even  that  they  might  become 
profitable  if  they  were  let  to  a  tenant.  In  all  the  cases  in 
which  engines  or  machines  have  been  held  rateable,  they 
have  been  annexed  to  a  house,  or  to  land,  or  to  some- 
thing which  was  itself  rateable ;  as  in  the  case  of  the 
weighing  machine.  Rex  v.  St.  Nicholas,  Gloucester  {a), 
and  the  carding  machine.  Rex  v.  Hogg  (6).  Here,  the 
engine  is  a  mere  adjunct,  or  appendage  to  mines  which 
are  not  in  themselves  the  subject  of  rate.  The  engine 
here,  being  used  solely  for  the  purpose  of  draining  the 
mines,  is  a  positive  charge  and  expense ;  a  drawback 
upon  the  profit  of  the  mines ;  and,  therefore,  if  the  profits 
of  the  mines  were  rateable,  the  expenses  of  the  engine 
would  be  the  subject  of  deduction  ;  1  Nolan^  226.  Nei- 
ther does  the  pit  produce  any  profit;  for,  on  the  contrary, 
expense  is  incurred  in  sinking  it,  and  to  rate  the  pit, 
therefore,  would  be  really  and  literally  to  rate  sunk 
capital;  1  Nolan,  150.  If  the  engine  and  the  pit,  which 
are  of  use  only  for  the  purpose  of  raising  to  the  surface 
that  which  is  not  rateable,  ma/  be  rated,  why  may  not 
the  subterranean  works,  the  machinery  and  the  rail-roads, 
used  for  the  purposes  of  the  mines,  be  rated  also  ?  To  rate 
the  engine  and  the  pit,  would  be  in  effect  to  rate  the 

(o)  Cald.  262.  (h)  1  T.  R.  721. 
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mines  themselveB,  which  have  been  always  held,  in  point 
of  law,  exempt  from  rateability.  The  only  profit  realised, 
arises  from  the  ore  that  is  raised,  and  the  ofKy  mode  ia 
which  this  rate  could  be  paid,  would  be  from  the  sale 
of  the  ore;  and  yet  the  ore  itself  is  not  rateable,  Atkins 
V.  Davis  {a)> 


D.  F.  Jones,  and  Wkateley,  contr^.  It  must  be  con- 
ceded, that  the  mine  itself  is  not  rateable,  nor  is  it  con- 
tended that  the  engine  and  the  pit  are  rateable  as  adjuncts 
to  the  mines,  or  as  personal  property.  But  the  engine 
is  affixed  to  the  land  upon  the  surface,  and  not  in  the 
mine ;  it  is  an  adjunct  to  the  land,  enhancing  the  value  of 
the  land,  and  therefore  rateable  as  parcel  of  the  freehold. 
The  property  on  the  surface,  and  the  property  in  the  mine, 
may  be  vested  in  different  parties;  in  that  case  the  surface 
would  undoubtedly  be  rateable  for  the  increased  value 
produced  by  the  engine :  and  the  ^mere  circumstance  of 
both  being  occupied  by  the  same  individual,  cannot  dis- 
charge the  land,  quk  land,  if  it  is  properly  the  subject  of 
rate.  Suppose  the  engine  belonged  to  the  owner  of  the 
surface,  who  let  it  to  the  owner  of  the  mine,  could  it  be 
contended  that  it  was  not  rateable?  Clearly  not;  and 
yet  there  is  no  actual  difference  in  the  case,  whether  the 
owner  of  the  mine  erects  the  engine  himself,  or  hires  it  of 
some  other  person.  In  the  case  of  a  coal  mine,  the  parti- 
cular use  to  which  the  produce  is  applied,  by  the  owner  of 
the  lands,  does  not  exempt  it  from  rate.  Thus,  if  the  coal 
is  used  for  smelting  the  ore  of  his  own  iron  mine,  the  coal  is 
rateable,  though  the  ore  is  not.  For,  there  is  no  difference 
whether  it  is  thus  applied  by  the  owner,  or  sold  by  him  to 
another,  who  uses  it  in  an  iron  foundry.  Rex  v.  Cunning- 
ham (6).  Every  thing  which  is  an  adjunct  to  land,  and 
enhances  the  value  of  the  land,  is  rateable.  Rex  v.  Hogg  (c) ; 
where  it  was  held  that  a  carding  engine,  used  to  carry  on  part 
of  the  process  of  a  cotton  manufactory,  increased  the  value 


(fl)Cald.333. 


(ft)  5  East,  478. 


(r)l  T.  R.  721. 


A  ,^ 
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of  the  land,  and  was  rateable  as  an  adjunct ;  and  Rex  v.  i82d. 
BeUifli,  where  it  was  held  that  the  occupier  of  land,  over  '/^^* 
which  a  wfty-leave,  or  waggon-way  was  erected,  for  the  v. 

purpbse  of  carrying  coals  from  his  mine,  was  rateable  for  j^jhamtants 
the  value  of  the  waggon- way;   and  yet,  in  both  those,  of 

cases,  tile  thing  rated  would  not  be  a  benefit,  but  on  the 
contrary*  a  burthen,  to  the  occupier,  except  for  its  con- 
nexion with  the  mine.  So  here,  the  engine  is  an  adjunct 
to  the  land,  and  as  such  is  rateable ;  i  t  is  also  in  effect  a 
profit  to  the  mine,  and  not  a  burthen  upon  it,  for  without 
the  engine,  the  mine  itself  could  not  be  made  profitable. 

Baylby,  J. — I  entertain  no  doubt  at  all  in  this  case ;  it 
seems  to  me  too  plain  for  argument :  and  I  am  deafly  of 
opinion,  that  the  sessions  came  to  the  right  conclusion. 
In  the  cases  of  the  caniiDg  engine  and  the  weighing  ma- 
chine»  they  were  each  considered  as  fixed  to  the  building, 
fonning  part  and  parcel  of  it,  and  increasing  its  value;  and 
were  held  rateable  accordingly.  So,  in  the  case  of  the  can- 
teen, the  privilege  of  sellmg  liquors  was  considered  as 
annexed  to  the  house,  and  as  forming  part  of  its  value. 
But  here,  the  owner  of  a  mine  which  he  works  in  his 
own  land,  erects  an  engine  for  the  purpose  of  working  the 
mine,  and  which  is  of  no  use  to  him  for  any  other  purpose 
whatever.  The  mine  itself  is  not  within  the  statute  of 
Elizabeth  J  and  not  liable  to  be  rated  :  then  is  the  engine 
pait  and  parcel  of  the  mine ;  for  if  it  is,  that  is  not  liable 
to  be  rated  either.  Try  the  question  by  analogous  cases. 
In  many  of  these  mines,  there  are  railways  under  ground, 
used  for  the  purpose  of  conveying  the  ore  from  one  spot 
to  another.  They  very  much  increase  the  value  of  the 
mine,  and,  as  a  necessary  consequence,  of  the  land  also; 
but  yet  they  are  not  rateable.  The  same  principle  applies 
here.  The  engine  must  be  regarded  in  the  same  character 
as  the  railway.  The  one  is  used  to  draw  the  water  from 
the  mine ;  the  other  to  convey  the  coal  to  the  mouth  of 

(tf)  r  T.  R.  598. 
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the  shaft ;  both  are  useful  for  the  purposes  of  the  mine^ 
XheKiRo      ^"^  ^'^^  ^^  other  purpose;  and  both,  so  far,  enhance  the 

j;-  value  of  the  mine>  and  of  the  land  :  but  neither  of  them  is 

The 
Inhabitants    the  subject  of  the  rate.      Suppose  this  mine  had  been 

^^  demised  by  lease,  together  with  the  machinery  ;  there  can 

be  no  doubt  that  the  engine  would  have  passed  with  the 

mine,  to  the  lessee :  it  must,  therefore,  be  considered  as 

part  and  parcel  ofthe  mine,  and  is,  like  the  mine,  exempt 

from  poor  rate. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  sessions 
were  right.  The  engine  was  a  mattet  of  burthen,  not  of 
profit,  except  as  regarded  its  connexion  with  the  mine. 
To  the  mine  it  was  not  only  useful,  but  necessary ;  it 
was  not  merely  an  adjunct  to  it,  but  actually  part  and 
parcel  of  it.  As  regarded  the  land,  independently  of  the 
mine,  the  engine  was  altogether  burthensome.  Then,  as 
the  profits  of  the  mine  are  exempt  from,  poor  rates  under 
the  statute  of  43  Eliz.  c.  2,  it  follows  that  the  engine,  as 
part  of  the  mine,  must  be  exempt  also. 

LiTTLEDALE,  J. — I  am  entirely  ofthe  same  opinion. 

Order  of  sessions  confirmed. 


Doe,  on  the  demise  of  the  Earl  of  Darlington,  v. 

Bond  and  others. 

Proviso  in  a  XHIS  was  an  action  of  ejectment  to  recover  the  posses- 
ifle»eec(^-  ®*^^  ^^  *  dwelling-house  and  premises,  situate  in  the 
milled  waste,    borough  otCamelford,  in  the  county  of  CornwalL  Plea,  not 

of  los.,  lessor  S^^'^Y*  ^^^  issue  thereon.  At  the  trial,  before  Gaielee,  J., 
might  re-en- 
ter." Lessee  pulled  down  buildings,  worth  10/.,  and  substituted  others  of  a  different 
nature.  In  ejectment  for  a  forfeiture : — Held,  that  **  waste''  in  the  proviso  meant  such 
waste  as  must  produce  an  injury  to  the  reversion ;  and  that  it  should  nave  been  left  to  the 
jury,  in  express  terms,  whether  such  waste,  to  the  amount  of  lOs.,  had  been  committed. 


TRINITY    T£RM>    SEVENTH   GEO.  IV. 

at  tbe  last  Spring  assizes  for  Cornwall,  the  facts  of  the 
case  appeared  to  be   these.     In   1805,  the  premises  in        ^^]^ 
question  were  demised  to  one  Abel  Uglow,  by  the  trustees  v- 

under  the  will  of  Sir  W,  Moleswarlh,  for  99  years,  deter- 
minable on  three  lives,  still  in  being.  In  1819,  the  lessor 
of  the  plaintiff  became  assignee  of  the  reversion ;  and  in 
1823,  the  Marquis  of  Hertford,  under  whom  the  defend- 
ants held,  became  assignee  of  the  lease.  The  lease  con- 
tained a  proviso,  "  that  if  the  lessee,  his  executors,  admi- 
nistrators or  assigns,  should  commit,  or  permit,  any  man- 
ner of  waste  in  or  upon  the  demised  premises,  to  the  value 
qflOs.,  and  the  same  did  not  amend,  or  other  satisfaction 
for  the  same  give,  within  three  months  after  notice,  the 
lessor  might  re-enter."  At  the  time  of  the  demise,  the 
premises  consisted  of  two  tenements,  a  bullock-house,  and 
a  garden.  In  October,  1824,  the  Marquis  of  Hertford 
converted  the  two  tenements  into  five,  pulled  down  the 
bullock-house,  the  materials  of  which  were  worth  10/., 
and  upon  the  site  of  it  erected  three  other  tenements* 
Before  the  three  new  tenements  were  completed,  the  lessor 
of  the  plaintiff  sunk  a  shaft,  and  dug  an  adit  under  the  - 
premises,  and  by  an  explosion  of  gunpowder,  entirely  de^ 
stroyed  the  hew  buildings.  On  the  10th  of  October,  1825, 
a  notice  was  served  upon  the  defendants  and  the  Marquis 
of  Hertford,  calling  upon  them,  within  three  months,  to 
put  the  premises  into  the  same  state  which  they  were  in  at 
the  date  of  the  lease,  and  to  repair  aU  waste  committed ; 
and  nothing  being  done  in  pursuance  of  the  notice,  the 
present  action  was  brought.  The  question,  whether  waste 
to  the  amount  of  lOs.  had  been  committed,  was  not  ex- 
pressly left  to  the  jury,  but  they  found  a  verdict  generally 
for  the  plaintiff.  They  also  found  that,  though  the  bul- 
lock-house might  have  been  restored  within  three  months 
from  the  date  of  the  notice,  no  prudent  man  would  have 
rebuilt  it;  and,  in  answer  to  a  question  put  to  them,  they 
found  that  the  lessor  of  the  plaintiff  had  not  acquiesced  in 
any  of  the  alterations  complained  of. 
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C.  jP.  Williams,  in  Easter  term  last,  obtained  a  rute 
nisi  for  a  new  trial,  against  which 

Carter  now  shewed  cause.  It  was  not  necessary  to  leave 
to  the  jury,  in  express  terms,  the  question,  whether  waste 
to  the  amount  of  10^.  had  been  committed.  The  fact 
that  waste  to  a  far  greater  amount  had  been  comnutted, 
was  clear  upon  all  the  evidence;  and  the  jury,  in  their 
general  verdict  for  the  plaintiff,  must  have  intended,  and 
must  be  presumed,  to  have  found  that  particular  (act; 
for  they  could  have  had  no  other  ground  for  finding  such  a 
verdict  at  all.  The  removal  of  the  bullock*house  was 
clearly  waste,  and  as  the  materials  of  it  were  proved  to  be 
worth  10/.,  it  was  impossible  to  doubt  that  the  removal  of 
such  a  building  was  waste  to  the  amount  of  10s.  If  the 
buUook'house  had  been  removed  for  the  purpose  of  re- 
building it,  and  it  had  been  rebuilt  accordingly,  that  could 
not  have  been  called  waste  ;  but,  here,  a  totally  different 
building  was  substituted  for  it :  and  the  act  of  erecting 
that  building  could  not  vary  the  nature  of  the  previous 
act  of  waste,  nor  could  the  value  of  it,  however  superior,, 
be  set  against  the  value  of  the  waste  done.  The  mere 
alteration  of  a  building  is  an  act  of  waste,  for  the  lessor 
has  a  right  to  insist  that  the  buildings  on  the  demised 
premises  shall  be  continued  of  the  same  character  as  they 
were  at  the  time  of  the  demise ;  and  it  may  often  Ibe 
important  to  him  that  they  should,  as  a  mode  of  preserving 
their  identity  upon  any  question  of  title.  The  act  of 
removing  the  bullock-house  was  waste  at  common  law; 
and  was  clearly  waste,  within  the  meaning  of  the  proviso 
in  the  lease,  so  as  to  entitle  the  lessor  to  re-enter. 


C.  F.  Williams,  Manning  and  Coleridge,  contr&,  were 
stopped  by  the  Court. 

Bayley,  J. — In  a  case  like  this,  where  the  object  of 
the  action  is  to  work  the  forfeiture  of  a  lease,  the  question 
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ought  to  have  been  left  to  the  jary^  in  the  precise  language 
of  the  lease,  **  was  this  waste  committed  to  the  amount 
of  lOs.  ?"  The  specification  of  the  amount  in  the  proviso 
clearly  shews  that  the  waste  intended  to  be  prevented 
was  such  as  would  injure  or  deteriorate  the  value  of  the 
property,  and  the  meaning  of  it  seems  to  me  to  bcj  that  if 
waste  is  done,  producing  an  injury  to  the  reversion  to  the 
value  of  10s.,  and  the  same  is  not  amended,  or  satisfaction 
made  for  it  within  three  months  after  notice,  the  lessor 
shall  be '  at  liberty  to  re-enter.  Arguments  might  be 
addressed  to  the  jury,  by  both  parties,  on  that  question : 
by  the  one,  that  the  value  of  the  reversion  had  been  in- 
creased by  the  alteration ;  by  the  other,  that  it  had  been 
diminished  ;  it  was,  therefore,  properly,  a  question  for  the 
jury,  whether  waste  had  been  committed  to  the  amount 
of  10s.,  and  ought  to  have  been  left  to  them  in  express 
terms.  That  not  having  been  do(ie,  I  am  of  opinion  that 
there  ought  to  be  a  new  trial. 
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HoLKOYD,  J.,  and  Littledale,  J.,  concurred. 


Rule  absolute. 


Earl  of  Sefton  v.  Court. 

Feigned  issue,  under  an  Inclosure  Act  of  1822, 
passed  for  inclosing  a  certain  common,  or  tract  of  waste 
land,  called  Burlish  Common,  in  the  manor  and  chapelry 
of  Lower  Mitton,  in  the  parish  of  Kidderminster,  in  the 
county  of  Worcester.  The  declaration  averred,  that  plain- 
ti£f  was  entitled  to  right  of  common  for  sheep,  in  the 
waste  lands  in  the  manor  of  Mitton,  in  respect  of  his 
freehold  lands  in  the  parish  and  manor  'of  Kidderminster, 
to  wit,  115  acres,  called  Burlish,  otherwise  Burchin 
Coppice  Farm,  in  the  occupation  of  A.,  and  144  acres, 
called  Blackstone  Farm,  in  the  occupation  of  B. ;  upon 


A  lord  of  a 
manor,  moy, 
in  respect  of 
bis  right  of 
soil  in  the 
commonable 
waste  lands  of 
his  own  ma- 
nor, have  a 
right  to  turn 
bis  own  cattle 
on  the  com- 
monable waste 
lands  of  an- 
other manor. 
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1826.        this  the  plea  took  issue.    At  the  trial,  before  Garrow,  B*, 
T    '~*J^''      at  the  last  Worcestershire  Lent  assizes,  the  case  was  this. 

Lord  Seftoit  ' 

V.  In  1817^  Lord  Foky,  being  seised  in  fee  of  the  two  farms 

mentioned  in  the  declaration,  by  deed  of  lease  and  release, 
conveyed  all  his  estates  to  the  plaintiff,  in  trust,  to  pay 
off  certain  incumbrances.    The  defendant  was  the  com- 
missioner under  the  Inclosure  Act  of  1822.     Of  the  144 
acres,  which  Blackstone  Farm  contained,  40  were,  pre- 
vious to  1774,  waste  land,  part  of  Kiddermifister  common, 
and  the  residue  were  old  inclosures.    Of  the  115  acres, 
which  Burlish,  or  Birchin  Coppice  Farm  contained,  62 
were,  previous  to  1795,  wood  land,  and  were  called  Bur- 
'  lish  Wood,  or  Birchin   Coppice,  and  the  residue  were, 
previous  to  1774,  waste  land,  also  part  of  Kidderminster 
Common.     In  1774,  an  act  was  passed,  for  dividing  and 
inclosing  the  waste  lands  in  the  manor  of  Kidderminster, 
and  among  them  Kidderminster  Common.    That  act  recited 
that  Mr.  Foley,  the  ancestor  of  Lord  Foley,  was  lord  of 
the  manor  of  Kidderminster,  and  was  seised  in  fee,  among 
other  things,  of  a  coppice  or  parcel  of  wood  land,  called 
Burlish,  subject  to  rights  of  common  therein,  and  enacted, 
that  the  commissioners  should  allot  to  the  lord  of  the 
manor,  as  a  compensation  for  his  right  to  the  soil  of  the 
said  waste  lands,  one  sixteenth  part  of  the  waste  lands 
intended  to  be  inclosed ;  and  that  put  of  the  said  sixteenth 
part  they  should  allot  portions  to  the  persons  entitled  to 
right  of  common  upon   Burlish   Wood.     The  commis- 
sioners, accordingly,  allotted  to  Mr.  Foley,  as  lord  of  the 
manor  of  Kidderminster,  among  other  lands,  the  two 
parcels  of  land  containing  40  acres  and  53  acres,  at  present 
forming  parts  of  Burlish  Wood  Farm  and   Blackstone 
Farm.    The  tenant  o{  Blackstone  Farm  had,  for  a  period 
of  48  years,  turned  out  his  sheep,  sometimes  to  the  number 
of  300,  upon  Burlish  Common,  and  the  tenant  of  Burlish 
Wood  Farm  had  also,  tor  a  period  of  22  years,  turned  out 
his  sheep  there,  generally  to  the  number  of  80.     Burlish 
Common  was  within  the  manor  of  Lower  Mitton,  and  was 
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inclosed  under  an  act  passed  in  1822.      From  1602  to 
1813,  the  lords  of  the  manor  of  Lower  Mitton  were,  suc- 
cessively, tenants  for  life  only ;  and  from  1813  to  1820, 
the  lord  of  that  manor  was  an  infant.     Upon  this  state  of 
facts,  two  objections  were  taken  on  the  part  of  the  de- 
fendant.    First,  that,  previous  to  1774,  the  lord  of  the 
manor  of  Kidderminster  could  not  have  been  entitled  to 
a  right  of  common  for  his  own  cattle  upon  waste  lands  in 
the  manor  of  Lower  Mitton,  in  respect  of  his  waste  lands 
in  that  manor ;  and  that  since  1774  such  a  right  could  not 
have  been  acquired,  because  the  lord  had,  from  time  to 
time,  been  incapable  of  conferring  it.    And,  second,  that 
even  if  the  right  existed  in  point  of  law,  still  there  was  no 
evidence  of  its  existence  in  point  of  fact;  because  the 
exercise  of  it  might  apply  to  those  lands  which  were  in- 
closed previous  to  1774.    The  learned  Judge  directed  the 
jury  to  find  their  verdict  for  the  plaintiff  generally,  but 
gave  the  defendant  leave  to  move  to  restrain  the  verdict 
to  such  lands  as  were  inclosed  previous  to  1774 ;  and  to 
enter  a  verdict  for  the  defendant  as  to  the  residue  of 
Blackstone  Farm,  and  as  to  the  whole  of  Burlish  Wood 
Farm.    A  rule  nisi  having,   in  Easter  term  last,  been 
obtained  accordingly,  cause  was  now  shewn  by 

Campbell,  O.  Russell,  and  Talfourd.  The  jury  have 
found,  as  a  matter  of  fact,  that  the  plaintiff  was  entitled 
to  a  right  of  common,  as  well  in  respect  of  the  lands 
inclosed  before  1774,  as  those  inclosed  since.  The  first 
question,  therefore,  is,  whether,  in  point  of  law,  such  a 
right  could  exist  with  reference  to  lands  which  were 
before  1774  waste  lands,  subject  to  rights  of  common. 
Now,  if  such  a  right  can  have  had  a  legal  origin,  the 
Court  will  presume  its  existence ;  because,  as  there  has 
been  an  exercise  of  it  for  a  period  of  almost  fifty  years, 
diey  will  not  presume  that  exercise  to  have  been,  from 
time  to  time,  a  trespass.  Mr.  Foley  was  seised  in  fee  of 
the  old  inclosed  part  of  Blackstone  Farm  before  1774,  and 
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he  was  seised  in  fee  of  the  soil  in  the  uninclosed  part,  also, 
as  lord  of  the  manor.  Then,  when  he  turned  out  his  own 
cattle  upon  the  waste  of  his  own  manor,  he  was  exercising, 
not  a  right  of  common,  but  a  right  of  soil ;  for,  where  two 
persons,  by  virtue  of  grant,  prescription,  or  custom,  take 
in  common  with  each  other  from  the  soil  of  a  third  person, 
a  portion  of  the  natural  produce  of  that  soil,  there  a  right 
of  common  exists ;  but,  where  the  lord  of  a  manor  turns 
out  his  own  cattle  to  feed  upon  his  own  waste,  there  he 
takes  the  natural  produce  of  his  own  soil.  If  Mr.  Foley, 
as  lord  of  the  manor  of  Kidderminster,  before  he  granted 
to  the  tenants  of  that  manor  .a  right  of  common  on  his 
waste,  had  received  from  the  lord  of  the  manor  of  Lower 
Mitton  a  grant  of  a  right  of  common  for  his  cattle  on  the 
waste  of  that  manor ;  that  grant,  and  the  right  springing 
out  of  it,  would  not  have  been  destroyed  by  his  after- 
wards granting,  to  his  own  tenants,  a  right  of  common  on 
the  waste  of  the  manor  of  Kidderminster.  There  may  be 
a  right  of  common  in  respect  of  uninclosed  lands.  Corbet*^ 
case  (a),  Cheeseman  v.  Hardham  (A).  The  second  question 
is,  whether  there  was  sufficient  evidence  to  warrant  the 
jury  in  finding,  as  a  matter  of  fact,  that  the  plaintiff*  was 
entitled  to  a  right  of  comipon  as  well  in  respect  of  the 
lands  inclosed  before  1774  as  those  inclosed  since.  It  is 
submitted  that  there  was;  for  it  was  proved  that  the 
tenants  of  both  the  farms,  had  turned  out  their  sheep  on 
Burlish  Common ;  the  tenant  of  Blackstone  Farm,  for  a 
period  of  48  years,  and  to  the  number  of  300  sheep ;  and 
the  tenant  of  Burlish  Farm,  for  a  period  of  22  years,  and 
to  the  number  of  80  sheep. 


Jervis  and  Peake,  Seijt.,  contr^,  were  stopped  by  the 
Court. 


Ba  YLBY,  J.— The  jury  have  found  that  the  plaintiff  is 
entitled,  in  point  of  fact,  to  a  right  of  common  for  sheep 

(a)  7  Rep.  65.  (6)  1  B.  &  A.  706. 
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on  Burlish  Common,  in  respect  of  all  his  freehold  lands  de-        ^826. 
scribed  in  the  declaration,  as  well  those  which  were  inclosed  j^^^j^  Sefton 
before  the  year  1774,  as  those  that  were  down  to  that  time       _  «- 
waste,  and  subject  to  rights  of  conunon.  To  that  finding,  it 
is  objected  on  the  part  of  the  defendant,  that  the  plaintiff  is 
not  entitled  to  a  right  of  common  in  respect  of  such  lands 
as  were  originally  part  of  Kidderminster  Common,  and  were 
allotted  to  the  ancestor  of  Lord  Fol^,  under  the  Inclosure 
Act,  for  two  reasons :  first,  because  no  such  right  could  exist 
in  point  of  law,  in  respect  of  waste  lands  subject  to  rights 
of  common;    and  second,  because   no  such  right  was 
proved  to  exist  in  point  of  fact.    With  respect  to  the  first 
branch  of  this  objection ;  I  think  such  a  right  may,  by 
possibility,  exist  in  point- of  law^     I  see  no  solid  reason 
why  it  should  not*    I  think  the  lord  of  the  manor  may, 
in  respect  of  his  right  of  soil  in  the  commonable  waste 
lands  of  that  manor,  have  a  right  to  turn  his  own  cattle 
upon  the  commonable  waste  lands  of  another  manor.    The 
lord  is  seised  in  fee  of  the  waste  of  his  own  manor ;  and 
though  he  may,  from  time  immemorial,  have  granted  to 
others  a  right  of  common  on  the  waste  of  that  manor,  still 
he  may,  even  before  that  time,  hare  received  the  gmnt  of 
a  right  to  turn  his  own  cattle  tipon  the  waste  of  an  ad« 
joining  manor.    It  seems  to  me,  therefore,*  that,  in  point 
of  law,  the  lord  of  this  manor  may  have  had  a  right  of 
common  in  respect  of  those  lands  which  in  the  year  1774 
were  waste  and  subject  to  rights  of  common*     But,  whe- 
ther he  had  that  right,  in  point  of  fact,  is  a  very  different 
question :  all  the  facts  and  probabilities  of  the  case  appear 
to  me  strongly  opposed  to  such  a  state  of  things ;  and  I 
feel  great  difficulty  in  saying,  that  there  is  sufficient  evi- 
dence to  warrant  me  in  presuming  that  such  a  right  ever 
did  exist  in  fact.    If  the  lord  had  claimed  the  right  of 
turning  his  cattle  upon  Burlish  Common  in  respect  of  the 
newly  inclosed  lands,  and  in  reBpect  of  those  only,  the 
fact  of  his  having  turned  his  cattle  on^  ever  since  the  year 
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1826.         1774,  would  have  been  strong  evidence  of  his  right  in 
Lord  Sefton   '^^P^^^  ^^  those  newly  inclosed  lands ;  but  he  claims  the 
V-  right  in  respect  of  other  lands,  as  well  as  the  newly  in- 

closed landst  NoW|  there  was  no  evidence  to  shew  that* 
before  the  inclosure^  any  individual  had  exercised  the  right 
in  respect  of  the  allotments ;  and  in  the  absence  of  such 
evidence^  it  was  far  too  much  to  presume  that  the  lord,  in 
respect  of  the  waste  land  of  his  own  manor,  had  a  right 
of  common  upon  the  waste  land  of  another  manor.  The 
fact  of  the  tenant  of  Blackstone  Farm,  having  turned  on 
his  sheep  ever  since  the  year  1774,  was  no  proof  that  he  ex- 
ercised that  right  in  respect  of  the  allotment;  because  he 
possessed  the  right  in  respect  of  other  land.  I  think  the 
distinction  between  the  allotment  and  the  other  land  ought 
to  have  been  pointed  out  to  the  jury  more  clearly  and 
fully  than  it  was,  and  that  they  should  have  been  directed 
to  observe  that  there  was  very  slight  evidence,  if  indeed 
there  was  any,  of  any  exercise  of  the  right  in  respect  of 
the  latter.  With  reference  to  Burlish  Coppice,  a  different 
consideration  arises.  Down  to  the  year  1796,  that  was 
wood  land;  and  so  long  as  it  was  wood  land  it  is  almost 
impossible  that  there  could  have  been  cattle  levant  and 
couchant  upon  it.  It  may,  indeed,  at  some  antecedent 
period,  have  been  waste  land,  and  there  may  then  have 
been  a  right  of  common  in  respect  of  it ;  but  there  was  no 
evidence  of  that  fact,  and  unless  it  was  proved  to  have 
been  made  coppice,  within  the  time  of  legal  memory, 
the  presumption  certainly  was,  that  there  was  no  right  of 
common  in  respect  of  it.  For  these  reasons  I  am  of 
opinion,  that  the  question  of  fact,  in  this  case,  was  not 
properly  lefl  to  the  jury,  and,  therefore,  that  upon  that 
point  there  ought  to  be  a  new  trial ;  unless  the  plaintiff 
will  consent  that  the  verdict  shall  be  restrained  to  the 
right  of  common  as  claimed  in  respect  of  the  old  inclosures. 

HoLROYD,  J.,  and  Littlbdalb,  J.,  concurred. 
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The  plaintiff  having  consented  that  the  verdict  should        1836. 
be  entered  in  the  terms  prayed  for  by  the  rule,  the  Court       '^'^' 
made  the  v. 

COUAT. 

Rule  absolute. 


The  Duke  of  Somerset  v.  Fogwell. 

Trespass,  for  breaking  and  entering  plaintiff's  close,      A  several 
covered  with  water,  called  the  River  Dart,  in  the  parish  vigabte  river, 
of  Berry  Pomeroy,  in  the  county  of  Devon,  between  a  ^^"^^jfl^**® 
certain  place  called  Hun's  Mouth,  and  a  certain  place  granted  by  the 
called  Penny's  Quay,  and  taking  plaintiff's  fish  therein.  ^^J^^^ 
Second  count,    for  breaking  and  entering  the   several  MagnaCharta, 


IS  a  mere  in- 


fishery  of  plaintiff,  in  the  River  Dart.    Third  count,  for  corporeal  he- 
breaking  and  entering  the  free  fishery  of  plaintiff.    Fourth  reditament, 
count,  for  carrying  away  and  converting  plaintiff's  fish,  yean  in  it  can- 
Plea,  not  guilty,  and  issue  thereon.    At  the  trial,  before  ?***  ^  created 

but  by  deed. 

Burrough,  J.,  at  the  last  Spring  assizes  for  the  county  of 
Devon,  the  plaintiff's  case  was  this.    By  letters  patent  of 
44  Eliz.,  that  queen  granted  to  Edward  Seymour,  Esq., 
his  heirs  and  assigns, "  all  those  domain  lands  and  manors 
of  Berrif  Pomeroy,  and  Bridge  Town  Pomeroy,  and  the 
castle  of  Berry  Pomeroy,  with  all  their  rights,  members, 
liberties,  and  appurtenances,  in  th'e  county  of  Devon,  then 
lately  parcels  of  the  lands  and  possessions  of  Edward^ 
late  Duke  of  Somerset,  and  once  parcels  of  the  lands,  pos- 
sessions, and  hereditaments  of  T.  Pomeroy,  knight ;  toge- 
ther with  all  waters,  fisheries,  t^c.,  to  the  aforesaid  manors, 
castles,  and  premises,  and  to  each  and  every  of  them,  belong-- 
ing  or  appendant,  known,  accepted,  held,  used,  or  reputed 
or  deemed  as  part  or  parcel  of  the  same  premises."    Two 
chirographs  of  fines  were  then  produced,  the  first  in  2 
Edw,  6,  and  the  other  in  2  &  3  Philip  and  Mary,  both 
levied  by  ancestors  of  the  plaintiff,  and  both  being  of 
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the  manor  of  Berry  Pomeroy,  &c.|  ac  de  separali  piscaria 
in  aquA  de  Dert.    It  was  then  proved^  that  the  plaintifi; 
and  his  ancestors,  had  ever  since  the  year  1766|  regularly 
received  for  the  fishery,  from  different  tenants,  for  fishing 
in  the  River  Dart,  between  Hun*s  Mouth  and  Penny's 
Quay,  an  annual  rent ;  that  no  other  persons  had  ever 
claimed  the  right  of  fishing  within  those  limits;  that  the 
River  Dart  was  a  navigable  river,  and  that  the  tide  ebbed 
and  flowed  over  those  limits ;  and  that  the  defendant  had 
committed  the  trespass  complained  of,  by  taking  fish 
within  those  limits.    In  answer  to  this  case,  the  defendant 
produced  a  written  agreement,  not  under  seal,  dated  May, 
1824,  previous  to  the  date  of  the  trespass,  whereby  the 
plaintiff  agreed  to  let,  and  one  N.  Mills  ^reed  to  take, 
''  all  his,  the  said  Duke's  fishery,  of  whatsoever  nature, 
kind,  or  description  the  same  might  be,  and  to  which  the 
said  Duke,  at  law,  or  in  equity,  was  entitled  in,  upon,  and 
out  of  the  River  Dart,  and  the  adjacent  shores  and  banks 
of  the  same  river,  in  the  county  of  Devon,  with  all  rights, 
privileges,  and  appurtenances  whatsoever,  attached  or  tiip- 
purtenant  to  the  said  fishery,  as  fully  and  amply  as  the 
said  Duke  was  entitled  to  the  same ;  and  also  all  that 
sand-bank,  situate  and  lying  in  the  parish  and  manor  of 
Berry  Pomeroy,  in  the  county  of  Devon;"  to  hold  to 
Mills,  his  executors,    &c.,  for  three  years,  at  a  yearly 
rent  of  40/.  for  tft^  fishery,  and  6s.  for  the  sand*bank  :  and 
it  was  proved  that  Mills  was  in  possession  under  that 
agreement.     It  was  thereupon  objected,  that  the  plaintiff 
having  granted  a  lease  of  the  fishery  to  Mills,  was  not 
in  a  situation  to  maintain  this  action,  which  ought  to 
have  been  brought  in  the  name  of  Mills.    The  learned 
Judge  was  of  opinion,  that  upon  the  evidence  in  the  case, 
the  jury  might  presume  a  grant,  before  the  time  of  Henry 
the  third,  of  the  exclusive  right  of  fishing  in  the  River 
Dart,  which  was  then  vested  in  the  plaintiff;  and  that  as 
the  Dart  was  a  navigable  river,  where  the  tide  ebbed  and 
flowed,  that  right  was  an  incorporeal  hereditament,  lying 
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in  gnmt,  and  not  in  livery»  and  in  which  therefore  a  term 

of  years  could  not  be  granted  but  by  deed.    His  Lordship,     TheDuKE 

therefore,  directed  the  jury  to  find  for  the  plaintiff,  giving  of 

the  defendant  leave  to  move  to  enter  a  nonsuit ;  and  a 

verdict  was,  accordingly,  entered  for  the  plaintiff,  on  the     F^^'^*^^- 

second  and  fourth  counts. 

Selwyn,  in  Easter  term  last,  obtained  a  rule  nisi  for 
entering  a  nonsuit,  against  which 

Er$kine  now  shewed  cause.  The  trespass  was  com- 
mitted in  a  navigable  part  of  the  River  Dart,  where  the 
tide  ebbed  and  flowed,  and  in  which  the  plaintiff  proved 
an  immemorial  and  exclusive  right  of  fishing.  He  might 
legally  have  acquired  that  right  by  a  grant  from  the 
crown  prior  to  Magna  Charta,  and  there  was  abundant 
evidence  to  warrant  the  presumption  that  the  grant  was 
so  acquired.  The  verdict  is  confined  to  the  second  and 
fourth  counts;  cmd  upon  the  former  of  those,  which  is  the 
material  one,  and  which  alleges  a  trespass  in  the  plaintiff's 
several  fishery,  these  three  questions  arise.  First,  is  the 
plaintiff's  right  properly  described  ?  Second,  is  trespass 
the  proper  remedy  for  an  injury  to  such  a  right  ?  Third, 
is  the  action  maintainable  by  the  present  plaintiff,  and  in 
his  name?  Now,  first,  an  exclusive  right  of  fishing, 
whether  it  be  claimed  in  a  man's  own  soil,  or  in  that 
of  another,  and  whether  in  private  waters,  or  in  a  public 
river,  is  well  described  as  a  several  fishery.  Mr.  Justice 
Blackstone,  indeed,  lays  it  down,  that  *'  he  that  has  a 
several  fishery,  must  also  be,  or  at  least  derive  his  right 
from,  the  owner  of  the  soil ;"  but  he  adds,  ^*  it  must  be 
acknowledged,  that  the  rights  and  distinctions  of  the  . 
three  species  of  fishery  are  very  much  confounded  in  our 
law  books ;  and  that  there  are  not  wanting  respectable 
authorities  which  maintain,  that  a  several  fishery  may 
exist  distinct  from  the  property  of  the  soil :"  and  he  refers 
to  those  authorities  as  '*  well  digested,  in   Hargrave's 
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1826.        Notes  on  Co.  Litt.  122  ;**  and  which  certainly  support 

TheDuxs     ^^^  position  he  attributes  to  them^  but  from  which  he 

of  dissents  himself  (a).    But  the  real  distinction  between  a 

SOMEMST  ^    ' 

V.  several  and  a  free  fishery^  seems  more  correctly  stated  by 

Foow£LL.      j^j.j  Mansfield,  in  Seymour  y.  Lord  Courtenay  (6),  where 
he  says,  ^'  in  order  to  constitate  a  several  fishery,  it  is 
requisite  that  the  party  claiming  it,  should  so  far  have 
the  right  of  fishing  independent  of  all  others,  as  that  no 
person  shall  have  a  co-extensive  right  with  him  in  the 
subject  claimed ;  for  where  any  person  has  such  co-ex- 
tensive right,  there  it  is  only  a  firee  fishery/'    Now,  it 
is  quite  clear,  that  the  plaintiff  has  exercised  an  exclusive 
right  of  fishing  in  the  place  in  question,  without  any 
person  having  or  claiming  a  co-extensive  right  with  him ; 
and  in  both  the  chirographs  of  the  fines,  the  fishery  is 
mentioned  as  separalis  piscaria :  it  follows,  therefore,  that 
the  second  count  properly  describes  the  plaintiff's  right 
as  a  several  fishery.  Second,  trespass  is  the  proper  remedy 
for  an  injury  to  that  right.     ''To  entitle  a  man  to  bring 
trespass,  he  must,  at  the  time  when  the  act  was  done  which 
constitutes  the  trespass,  either  have  the  actual  possession 
in  him  of  the  thing  which  is  the  object  of  the  trespass, 
or  else  he  must  have  a  constructive  possession  in  respect 
of  the  right  being  actually  vested  in  him."    That  is  the 
rule  laid  down  by  this  Court  in  Smith  v.  Mil/er{c),  and 
within  the  latter  part  of  it,  the  present  plaintiff  clearly 
comes ;  for,  as  the  owner  of  a  several  fishery,  he  has  the 
exclasive  right  of  taking  fish  within  particular  limits,  and 
therefor^,  has  the  constructive  possession  of  all  the  fish 
that  are  within  those  limits,  and  may  properly  describe 
them  in  a  declaration  as  his  fish.     Smith  v.  Kemp{d), 
Child  yr.  Greenhill  {e),  Sutton  v.  Moody  if),  Seymour  y. 
Lord  Courtenay  (g).    Third,  this  action  is  maintainable 
by,  and  in  the  name  of  the  present  plaintiff;  for  he  has  not 

(a)2Bl.Comm.  39.  (e)  Cro.Car.553. 

(6)  5  Burr.  2814.  (f)  1  Ld.  Ray.  250. 

(f)  t  T.  R.  475.  {g)  5  Burr.  2814. 
[d)  2  Salk.  C37. 
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by  granting  a  lease  of  the  .fishery  to  another,  divested 
himself  of  the  right  to  sae  for  an  injury  done  to  the 
fishery.  Upon  this  point.  Rex  v.  Ellis  {a),  will,  perhaps, 
be  relied  on  for  the  defendant,  but  that  is  very  difiierent 
from  the  present  case.  There  the  question  agitated  was, 
how  far  a  valid  demise  of  a  fishery  could  convey  any  interest 
in  the  soil;  but  no  such  question  arises  here.  There  is 
no  demise  of  the  soil  here,  for  the  ^lease  to  Mills  is  not 
under  seal ;  and  it  makes  no  mention  of  the  bed  of  the 
river,  except  as  regards  one  sand-bank,  which  is  demised 
separately  from  the  fishery,  and  upon  payment  of  a  dis- 
tinct rent.  Even  if  this  were  a  fishery  in  a  private  river, 
where  the  right  of  fishing  arose  out  of,  and  dependent 
upon  the  right  of  soil,  no  legal  interest  whatever  would 
pass  to  the  lessee  under  this  lease ;  but  this  is  a  fishery 
in  a  public  navigable  river,  where  the  tide  ebbs  and  flows, 
and  is  a  royal  franchise,  altogether  unconnected  with,  and 
independent  of  any  right  to  the  soil,  and  which  cannot  be 
conveyed  to  another,  except  by  deed.  This  lease  can 
operate  only,  therefore,  as  a  license  to-fish,  not  vesting 
any  legal  interest  in  the  lessee,  and  not  divesting  the 
lessor  of  his  constructive  possession  of  the  fish,  which 
entitles  him  to  maintain  an  action  ^of  trespass  against 
any  one  who  takes  them  without  his  permission.^ 
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Selwyn,  contrii.  Contradictory  as  the  authorities  upon 
this,  subject  are,  it  may  yet  be  admitted  that  a  several 
fishery  may  exist  distinct  from  the  ownership  of  the  soil, 
and  that  where  it  does,  it  may  be  considered  as  an  incor- 
poreal hereditament,  lying  in  grant,  and  not  in  livery,  and 
transferrable  only  by  deed.  Mr.  Hargrave,  in  his  note  to 
Co.  Litt.  122,  after  stating  all  the  authorities  and  argu- 
ments on  both  sides  of  the  question,  says,  **  Hence,  as  it 
should  seem,  the  arguments  are  short  of  the  purpose,  for 
at  the  utmost  they  can  only  prove  that  a  several  piscary  is 
presumed  to  comprehend  the  soil,  till  the  contrary  appears, 

(a)  1  M.  &  S.  652. 
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which  is  perfectly  consistent  with  Lord  Code's  position, 
that  they  may  be  in  different  persons;  and,  indeed,  appears 
to  be  the  true  doctrine  on  the  subject."  Now,  if  that  is 
correct,  and  if  the  plaintiff  has  a  several  fishery,  it  must 
be  presumed  that  he  had  the  soil  also,  because  the  con- 
trary does  not  appear ;  and,  if  he  had  the  soil,  he  might 
divest  himself  of  the  possession  by  a  parol  demise ;  and  the 
words,  '^  all  his  the  said  fishery,"  in  the  agreement,  would 
▼est  in  Mills  the  property  in  the  soil.  In  that  view  of 
the  case,  the  action  ought  to  have  been  brought  in  the 
name  of  Mills,  and  the  rule  for  a  nonsuit  ought  to  be 
made  absolute. 


The  Court  took  time  for  consideration.    Judgment  was 
now  delivered  by 


Baylet,  J.,  who,  after  stating  the  pleadings  at  length, 
thus  proceeded.  The  real  question,  in  this  case,  was, 
whether  the  Duke  of  Somerset,  by  the  agreement  which  he 
entered  into  with  Mills,  had  lost  his  right  to  maintain  the 
action.  By  that  agreement,  he  contracted  to  let  to  Mills 
all  his  fishery  in  the  River  Dart,  with  all  rights  and 
privileges  appurtenant  to  the  said  fishery,  for  a  term  of 
years  extending  beypnd  the  time  when  the  trespass  was 
committed ;  and  if  he  thereby  legally  dispossessed  himself 
of  the  right  of  fishery  for  that  term  of  years,  he  cannot 
maintain  this  action,  and  a  nonsuit  must  be  entered.  It 
was  contended,  on  the  part  of  the  Duke,  that  he  was  not  so 
dispossessed,  because  the  fishery  lay  in  grant,  and  he  could 
not  create  a  term,  even  for  years,  in  it,  except  by  deed ; 
and  it  was  admitted,  on  the  part  of  the  defendant,  that  if 
the  fishery  lay  in  grant,  that  would  be  the  consequence. 
We  have  looked  into  the  authorities  bearing  upon  that 
point,  and  we  find  many  which  shew  that  a  term  for  years 
in  a  thing  lying  in  grant  can  be  created  by  deed  only. 
Many  of  these  cases  are  collected  in  14  Viner^B  Abridg- 
ment, title  Grant  (G.  a) ;  and  most  of  them  are  to  be 
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found  alao  in  2  Rolk's  Abridgment,  63,  title  Grant  (G)  ; 
and  as  this  is  a  question  of  oonsiderable  importance*  I 
think  it  right  to  mention  one  or  two  of  them.  Lord  Coke, 
in  his  commentary  on  the  words  ''  Per  Fait  ou  sauns 
Fait,"  in  Littleton,  s.  116,  says, ''  Here  Littleton  affinneth 
that  the  wardship  of  the  body  may  be  granted  over  without 
deed:  and  herein  note  a  diversity  between  an  original 
chattel  of  a  thing  that  properly  lyeth  in  grant,  and  a 
chattel  derived  out  of  a  freehold  of  any  thing  that  lyeth  in 
grant.  As^  for  example,  if  a  man  make  a  lease  for  years  of 
a  villein,  this  cannot  be  done  without  deed,  neither  can  the 
lessee  assign  it  over  without  deed,  because  it  is  derived  out 
of  a  freehold  that  lyedi  in  grant ;  but  the  wardship  uf  the 
body  is  an  original  chattel  during  the  minority,  derived  out 
of  no  freehold;  and  therefore,  as  the  law  createth  it 
without  deed,  so  it  may  be  assigned  over  without 
deed''  (a).  It  is  not  a  little  singular,  that  both  Lord 
Rolle  and  Viner,  in  the  passages  I  have  already  cited 
from  them,  mention  that  case,  using  the  word  vill  instead 
of  villein;  but  that  is  cleariy  a  mistake.  In  2  Rollers 
Abridgment,  63,  pi.  14,  it  is  laid  down  that  a  parson 
cannot  grant  his  tithes  to  a  stranger,  for  life,  or  for  years, 
without  deed,  because  it  is  entirely  in  grant ;  in  pi.  16, 
that  it  makes  no  difference  whether  the  grant  is  for  one 
year,  or  for  several;  and  in  pi.  17,  that  there  is -a  dis- 
tinction between  tithes  granted  to  a  stronger,  and  to  the 
owner  of  the  land.  But  that  is  a  well  known  and  familiar 
distinction,  and  a  grant  of  tidies  to  the  owner  of  the 
land  may  clearly  be  without  deed,  because  it  is  in  the 
nature  of  a  composition  for  the  tithes  retained,  rather 
than  an  actual  grant  of  the  tithes  themselves.  In  Viner's 
Abridgment,  title  Grant,  (G.  a)  pi.  29,  it  is  said  that  a 
warren  may  be  demised  without  deed,  and  Godbolt,  74, 
is  cited  as  an  authority  for  the  position ;  but  the  Year 
Book,  9  Ed.  4,  47,  is  also  referred  to,  where  it  is  said 
that  a  warren  cannot  be  leased  without  deed,  and  the 

(a)  Co.LiU.85a. 
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1826.        same  doctrine  is  laid  down  in  Brooke^s  Abridgment,  title 
*  The  Duke     I^^^»  pJ-  12,  and  was  acted  upon  in  the  case  of  Saunders 
of  V.  Owen  (a).    Besides,  much  would  depend  on  the  nature 

t,.  of  the  warren  demised ;  for  if  it  was  a  demise  of  a  warren 

FoowELL.      y^^j  the  land,  where  by  the  term  warren  the  land  would 
be  intended,  it  would  be  good  without  deed  :  but  other- 
wise it  would  not.    Then,  was  the  fishery,  which  was  the 
subject-matter  of  the  agreement  in  this  caBe,  an  incor- 
poreal hereditament,  lying  in  grant,  or  a  corporeal  heredi- 
tament, lying  in  livery  ?    There  was  no  eyidence  of  any 
conveyance,  either  of  the  right  of  fishery,  or  of  the  soil, 
and  the  fishery  appeared  to  be»  not  a  fishery  belonging 
to  the  owner  of  the  adjoining  land,  in  respect  of  the  land, 
but  a  fishery  in  a  navigable  river,  within  the  ebb  and  flow 
of  the  tide,  and   consequently  in  the  nature  of  a  royal 
franchise,  which  in  2  BL  Comm.  39,  is  designated  a  free 
fishery.     Such  a  franchise,  undoubtedly,  could  not  be 
granted  by  the  crown  since  Magna  Charta ;  but  in  this 
case  the  jury  have  found,  and  the  evidence  fully  warranted 
them  in  so  doing,  that  it  existed  firom  time  beyond  legal 
memory.    The  chirc^raphs  of  two  fines  which  were  pro- 
duced, one  in  the  reign  of  Edward  the  sixth,  and  the 
other  in  the  reign  o{ Philip  and  Mary,  both  expressly  men- 
tioned the  fishery,  as  a  several  fishery  in  the  River  Dart. 
Then,  does  a  several  fishery  necessarily  imply  an  owner- 
ship of  the  soil,  or,  may  it  exist  independently  of  it  ? 
Upon  that  point  much  legal  discussion  has  taken  place ; 
but  when  I  consider  the  nature  of  the  franchise  itself, 
and  the  law  with  respect  to  fisheries  in  rivers  generally, 
I  have  no  hesitation  in  saying  that  in  my  opinion  this 
was  not  a  territorial  or    corporeal  hereditament,  but  a 
merely  incorporeal  franchise.      My   Lord   Coke,  in  his 
Commentary,  says,  ''  If  a  man  be  seised  of  a  river,  and 
by  deed  do  grant  separalem  piscariam  in  the  same,  and 
maketh  livery  of  seisin  secundum  formam  chart®,  the 
soil  doth  not  p^  nor  the  water,  for  the  grantor  may 

(fl)  Salk,46r. 
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take  water  there ;  and  if  the  river  become  dry,  he  may 
take  the  benefit  of  the  soil,  for  there  passed  to'th^  grantee 
but  a  particular  right,  and  the  livery,  being  made  se- 
cundum formam  chartae,  cannot  enlarge  the  grant.  For 
the  same  reason,  if  a  man  grant,  aquam  suam,  the  soil 
shall  not  pass,  but  the  piscary  within  the  water  passeth 
therewith"  (a).  Now  that  supposes  a  grant  made  by  the 
owner  of  the  soil,  capable  of  granting  the  soil,  and  yet 
shews  that  a  grant  of  a  several  fishery,  though  followed  up 
by  livery,  which  applies  only  to  what  is  corporeal,  would 
not  convey  the  soil,  the  livery  being  made  secundum 
formam  chartsB.  Then  if  nothing  is  granted  but  a  fishery, 
nothing  passes  to  the  grantee  but  a  right  to  take  the  fish ; 
he  acquires  no  property  either  in  the  water,  or  in  the  soil. 
That  is  the  case,  where  the  grant  is  made  between  sub- 
ject and  subject,  where  the  grant  is  to  be  construed 
against  the  grantor  and  in  favour  of  the  grantee;  it 
would,  therefore,  clearly  be  the  case  where  the  grant 
is  firom  the  crown  to  a  subject,  where  that  rule  of  con- 
struction does  not  apply,  but  where  nothing  is  held  to 
pass,  unless  the  intention  that  it  should  pass  is  manifest 
upon  the  face  of  the  instrument.  The  leading  case  of  the 
fishery  of  the  river  Baune  (6)  is  in  point.  There  James 
the  first,  who  had  the  fishery  of  the  Baune,  a  navigable 
river,  as  part  of  the  ancient  inheritance  of  the  crown,  by 
letters  patent  granted  to  Sir  J3.  McDonnell  in  fee,  the 
territory  of  Rout,  part  of  the  county  of  Antrim,  and 
adjoining  to  that  part  of  the  river  where  the  fishery  was, 
together  with  ''omnia  castra,  messuagia,  piscarias,  pisca- 
tiones,  aquas,  aquarum  cursus,"  &c.  It  was  held  that 
under  this  grant  of  the  adjoining  land,  and  of  all  piscaries, 
the  fishery  of  the  river  Baune  did  not  pass,  because  it  was 
a  royal  fishery,  not  appurtenant  to  the  land,  but  a  fishery 
in  gross,  and  part  of  the  inheritance  of  the  crown ;  and 
that  general  words  in  a  grant  from  the  king,  would  not 
pass  such  a  special  royalty,  because  in  a  grant  firom  the 

(a)  Co.  liU.  4.  b.  (6)  Daris,  55. 
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Where  sach  distance  exceeds  five  miles        •        2    2    0 
And  in  case  he  shall  be  necessarily  absent  more 
than  one  day,  then  for  each  day  after  the  first 
a  further  fee  of  .        .        •        .        110 

Fee  to  each  of  the  shewers  the  same  as  to  the 
under  sheriflF,  calculating  the  distance  from 
their  respective  places  of  abode. 
Fee  to  each  common  juryman,  per  diem  0    5    0 

Fee  to  each  special  juryman,  per  diem  .        110 

Allowance  for  refreshment  to  the  ^under  sheriff, 
shewers,  and  jurymen,  whether  common  or 
special,  each,  per  diem     .         .  •        0    5    0 

To  the  bailiff,  for  summoning  each  juryman, 
whose  residence  is  not  more  than  five  miles 
distant  from  the  pffice  of  the  under  sheriff         0    2    6 
And  for  each,  whose  residence  does  not  exceed 

five  miles  of  such  distance        .        •        •       '0    5    0 


By  the  Court. 
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ABMINISTRATOR. 

Declaration  in  assumpsit,  by  adminis- 
tratrix, upon  a  promissory  note  given 
to  intestate,  averring,  that  adminis- 
tration of  all  and  singular  the  goods, 
&c.,  of  intestate,  was  duly  granted 
to  her  by  the  bishop  of  C.  Plea,  that 
plaintiff  was  not,  nor  ever  had  been 
administratrix  of  all  and  singular 
the  goods,  &c.,  of  intestate,  ipodo 
et  form^.  Issue  thereon.  Proof  of 
the  letters  of  administration  as  de- 
scribed in  the  declaration ;  and 
proof  that  intestate,  at  the  time  of 
his  death,  had  bona  notabilia  in 
another  diocese  in  a  different  pro- 
vince ;  no  evidence  of  the  place  of 
defendant's  residence  at  the  time  of 
intestate's  death  : — Held,  first,  that 
the  letters  of  administration  were 
not  void,  but  passed  to  praintifFall 
the  goods  of  intestate  within  the 
diocese  of  C. ;  second,  that  the 
only  issue  joined  was,  whether  ad- 
ministration was  duly  granted  by 
the  bishop  of  C. ;  and  that  the  ques- 
tion, whether  defendant  at  the  time 
of  intestate's  death  resided  within 
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the  diocese  of  C,  was  not  parcel  of 
that  issue:  and  third,  that  if  de- 
fendant relied  on  the  fact  of  his  re- 
sidence within  a  different  diocese^ 
he  was  bound  to  plead  it  specially. 
Stokes  V.  BatCy    T.    7  G.  4. 

foge^Al 

AFFIDAVIT. 
See  Practice,  6,  9. 

AGENT. 
See  Deed. 

A  contract  by  il.  to  let, and  by  B,  to 
take,  the  milking  of  30  cows  at 
11,  10s.  per  cow,  per  annum,  from 
I4th  February y  the  rent  to  be  paid 
quarterly,  in  advance ;  and  by  C.  to 
pay  the  rent ;  is  an  entire,  and  not 
a  divisible  contract.  In  such  a 
contract  C  is  a  mere  suretv,  and 
in  an  action  against  him  ror  the 
rent,  A.  must  prove  a  literal  per- 
formance of  the  contract  on  his 
part.  Any  variation  made  in  such 
a  contract  by  A,  and  B.,  without 
the  consent  of  C,  discharges  the 
latter,  though  his  risk  is  not  there- 
by increased.  Per  Bayley  and 
Holroyd,  Js.;  Littledaley  J.,  dis- 
sentiente.  Whicker  v.  HaU^  E.  7 
G.  4,  23 
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ANNUITY. 


ARBITRATION. 


ALIEN. 
SeeUzin. 

A,  a  native  of  America,  and  B.  a  na- 
tive of  England^  had  dealings  by 
mutual  consignments  previous  to 
1812.  In  June,  1812,  war  was 
declared  bet>veen  the  two  countries, 
and  on  24th  December,  1814,  pre- 
liminaries of  peace  were  signed  at 
Ghent,  A  cargo  of  goods  con- 
signed on  account,  by  A,  to  B , 
arrived  in  England  in  November, 
1814,  and  were  sent  by  B,,  to 
France,  and  there  sold,  and  he  re- 
ceived bills  for  the  amount,  which 
be  got  discounted.  Another  cargo, 
so  consigned,  arrive^  in  England  in 
January,  1815,  and  was  sold  by 
B,  before  the  15th  February,  In 
3farcA,  1815,  B,  became  bankrupt, 
and  was  appointed  by  his  assignees 
their  agent  to  wind  up  his  affairs ; 
in  the  course  of  which  employment 
he  received  the  proceeds  of  the 
second  cargo,  and  transmitted  ac- 
counts to  il.,  in  which  he  admitted 
il.  to  be  his  creditor  for  a  balance 
in  respect  of  the  proceeds  of  both 
cargoes.  In  an  action  by  A.  against 
the  assignees  of  JB.  to  recover  such 
balances : — Held,  that  A.  was  en- 
titled to  prove  under  B.'s  commis- 
sion for  the  balances  due  to  him 
upon  the  second  cargo  only.  Og- 
den  V.  Peel,  E,  7  G.  4.       page  1 . 

ALIMONY. 
See  Barok  and  Feme,  2. 

AMERICA, 
See  Alien.^*-Hbir. 

ANNUITY. 

A  joint  obligor  of  a  bond  for  the  pay- 
ment of  an  annuity,  who  has  been 
dischaiged  under  the  Insolvent 
Act,  cannot  be  arrested  on  the 
bond  for  arrears  of  the  annuity  ac- 


crued since  his  discharge.     ColltM 
V.  Light/ooi,  T.  7  G.  4.  pa^6  339 

ARBITRATION. 

1.  Where  a  cause  was  referred  to  ar- 
bitration bv  an  order  at  Nisi  Prius, 
and  the  aroitrator  after  a  notice  of 
revocation  in  writing,  made  an 
award  directing  a  verdict  to  be  en- 
tered for  the  defendant,  the  Court 
set  the  award  aside,  even  assuming 
it  to  be  a  nullity.  Doe  d.  TVcrn- 
bull  y.  Brwm,  E.  7  G.  4.         100 

2.  A  judge's  order  enlarging  the  time 
for  an  arbitrator  to  make  his 
award,  should  shew  on  the  face  of 
it  that  the  time  was  enlarged  with 
the  defendant's  consent,  before  the 
latter  can  be  attached  for  not  per- 
forming the  award ;  but  it  seems 
that  the  defendant's  consent  may 
be  collected  from  other  circum- 
stances 80  as  to  cure  the  objection. 
Halden  v.  Glasscock,  E.7  G.4. 151 

3.  A  cause,  and  all  matters  in  differ- 
ence, between  a  plaintiff  and  two 
defendants,  were  referred  by  order 
of  Nisi  Prius  to  an  arbitrator,  with 
power  to  enlarge  the  time  for 
making  his  award  by  indorsement 
on  the  order  of  reference;  the  costs 
to  abide  the  event.  The  arbitrator 
did  enlarge  the  time  for  making  his 
award,  by  indorsement  on  the  order 
of  reference,  and  awarded  '*  that 
there  is  nothing  due  to  the  plain- 
tiff." One  of  the  defendants 
attended  before  the  arbitrator. 
The  Master  taxed  the  costs  of  the 
cause  and  the  reference  in  one  sum, 
to  that  one  defendant,  who  made 
the  order  of  reference,  with  the  ar- 
bitrator's indorsement  thereon,  a 
rule  of  Court,  and  demanded  the 
costs  from  the  plaintiff,  who  refused 
to  pay  them: — Held,  first,  that 
the  award  determined  the  right  of 
action  between  the  parties,  and  was 
sufficiently  final.  Second,  that  the 
rule  of  Court  was  a  sufficient  foun- 
dation (or  an  attachment  for  not 
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performing  the  award,  witbout  an 
affidavit  that  the  time  was  duly  en« 
larged.  And,  third,  that  an  at- 
tachment would  not  lie  for  the 
non-payment  of  the  costs  to  the  one 
defendant  only.  Semble^  that  the 
Master  had  not  power  to  tax  the 
costs  separately  to  the  several  de- 
fendants. Dickins  v.  Smith,  T. 
7  G.  4.  page  285 

4.  Improper  conduct  of  an  arbitrator 
in  making  his  award,  without  al- 
lowing the  defendant  further  rea- 
sonable time  to  bring  forward  and 
examine  his  witnesses,  cannot  be 
pleaded  in  bar  to  an  action  on  the 
bond,  conditioned  for  the  per£[>rm- 
ance  of  the  award ;  though  one  of 
the  terms  of  the  submission  is,  that 
the  arbitrator  shall  examine  the 
witnesses  to  be  produced  by  the 
parties,  and  though  the  whole  of 
the  time  limited  for  the  making  of 
the  award  is  occupied  in  the  exami- 
nation of  the  plaintiiT's  witnesses. 
Grazebrook  v.  Davis,  T,  7  G,  4. 

295 

5.  Where  an  award  was  published  in 
the  interval  between  the  essoign- 
day  and  the  first  day  of  full  Trinity 
term  : — Held,  that  a  motion  might 
be  made  for  setting  it  aside  in  the 
following  Michaelmas  term ;  the  es- 
soign  being  considered  the  first  day 
of  the  term  within  the  meaning  of 
9  &  10  IF.  3,  c.  15.  In  re  Burt, 
T.  7  0.  4.  421 

ARBITRATOR. 
See  AnBiTRATioN. 

ARREST. 
See  Ani«uity. 

ASSIGNOR  AND  ASSIGNEE. 
See  Lease,  3,4. 

ASSUMPSIT. 

See  AonBEMENT.— Carrier,  2. — 
Evidence,  3. — Lease,  4, 

Assumpsit  by  the  payee,  an  infant 
nine  years  oM,  of  a  promissory  note 


'*  for  value  received"  against  the 
executor  of  the  maker.  No  consi- 
deration was  proved.  The  Judge 
directed  the  jury  that  the  words 
"  for  value  received,"  implied  an 
existing  legal  consideration,  and 
that  affection  for  the  payee,  or 
friendship  for  his  father,  or  a  deshre 
to  avoid  the  legacy  duty,  would  be 
sufficient: — Held,  that  neither  of 
these  was  a  sufficient  consideration  ; 
and,  that  as  the  jury  had  been  mis- 
directed in  that  respect,  a  new  trial 
must  be*had,  though,  without  that 
direction,  the  jury  might  have  pre- 
sumed an  existing  legal  considera- 
tion. HoUiday  v.  Atkinson,  E.  7 
G.  4.  page  163 

ATTACHMENT. 

See  Costs. — Practice,  3,  4,  5,  6, 

7,  8,  12. 

ATTORNEY. 

See  Authority. — Justices,  4. — 
Sheriff's  Officer. 

If  an  attorney's  bill  is  reduced  on  tax-' 
ation  by  a  sixth  part  of  the  amount 
of  the  bill  delivered,  he  must  pay 
the  costs  of  the  taxation  to  his 
client ;  the  Court  having  no  discre- 
tion in  the  matter.  Dickens  v. 
Woolcott.     T.  7  Q.  4.  689 

AUTHORITY. 

1 .  An  authority  to  an  agent  to  exe- 
cute an  indenture  under  sealy  must 
also  be  under  seal. 

2.  llie  execution  of  an  indenture  by 
an  attorney,  must  be  in  the  name 
of  the  principal,  in  order  to  be  bind- 
ing upon  the  latter. 

3.  A  deed  inter  partes  can  only  be 
available  between  the  parties  there- 
to; therefore,  wh^re  in  covenant 
upon  an  indenture  of  lease,  it  ap- 
peared, that  the  landlord  bv  writing 
nof  Wider  seal,  authorised  his  at- 
torney to  execute  the  lease  for  and 
on  his  (landlord's)  behalf,  and  the 
attorney   signed  and   sealed  the 
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BANKER. 


lease  in  his  own  name: — Held, 
that  the  landlord  could  not  main- 
tain covenant  against  the  tenant 
upon  the  indenture,  although  the 
covenants  were  expressly  stated  to 
have  been  made  by  the  tenant,  to 
and  with  Uie  landlord.  Berkeley 
.  v.  Hardy  f  E.  1  G.  4.        page  102 

AWARD. 

See  Arbitration. 

BAIL. 

See  Evidence,  2. — ^Practice,  3,4, 
5,  6,  7,  8. 

Bail  committed  to  Newgate  for  pre- 
varication as  to  the  state  of  his 
circumatances  and  property,  on 
coming  up  to  justify.  Wilson  v. 
Bodkin,  E.  7  G.  4.  41 

BANKER. 

See  ^AV\inQ. 

J.  iWbare  a  servant  received  on  behalf 
■     of  his  master,  in  payment  of  goods 
sold,  country   bank  notes  at  one 
o'dock  on  a  Friday  afternoon,  and 
paid  them  to  his  master  after  bank- 
ing hours  on  Saturday  evening, 
and  between  three  and  four  in  the 
afternoon  of  Saturday  the  bank 
stopped  payment : — Held,  that  the 
.  master  was  not  guilty  of  laches  in 
not  presenting  the  notes  before  the 
bank  stopped   on   the   Saturday. 
Jumes  V.  Holditch,  E.  7   G.  4. 

40 
2.  A  customer  drew  upon  his  banker 
a  check  for  dZ.,  and  paid  it  away. 
,   The  amount  of  the  check  was  al- 
tered by  the  holder  to  200/.,  in 
guch  a  manner  that  no  one  in  the 
\  ordinary  course  of  business  could 
■   have  observed  it,  and  presented, 
'  and  the  200Z.  paid  by  the  banker : 
— Held,  that  the  banker  was  liable 
[  to  the  customer  for  197/.,  the  dif- 
feience  between  the  amount  of  the 


BANKRUPT. 

genuine  and.  the    altered    check. 
Hall  V.  Fuller,  T.  7  G A.  page  464 

BANKRUPT. 

5ec  Alien,  1. — Baron  and  Feme, 
1.— Bond.— Execution.— Lease. 
Paving,  2. — Promissory  Note. 

In  December,  1 8 1 1 ,  il.,  who  was  then 
in  parts  beyond  seas,  being  indebt- 
ed to  B.,  a  bankrupt,  in  1000/., 
the  assignees  of  the  latter  issued 
against  the  former  writs  of  special 
capias,  alias,  and  pluries,  in  Mi- 
chaelmas term,  1812,  and  Hiiary 
term,  1813,  which  were  delivered 
to  the  sheriff,  and  by  him  indorsed 
non  est  inventus,  but  retained  in 
his  office.     In  1814,  A.  being  de- 
tained by  contrary  winds  in  the 
Downs,  went  on  shore  at  Deal, 
and  remained  there  for  several  days, 
waiting  to  resume  his  voyage,  but 
the  fact  of  his  having  landed  was 
then  unknown  to  his  assignees.  In 
1819,  he  returned  to  England  to 
reside  permanently ;  and  in  1821, 
the    assignees    struck    a    docket 
against  him  for  the  debt   above 
mentioned,  and  on  21st  March  in 
that  year,  he  was  adjudged  a  bank- 
rupt.   Upon  being  allowed  to  bring 
an  action  to  try  the  validity  of  the 
commission,  the  attorney  for  the 
petitioning  creditors,  on  the  21st 
May,  1821,  two  days  after  the  ac- 
tion was  commenced,  took  away  the 
several  writs  from  the  sheriff  s  of- 
fice, and  on  the  Uth  July,  1821, 
the  last  day  of  Trinity  term,  a  roll 
of  the  proceedings  with  the  con- 
tinuances on  the  writ  of  pluries, 
brought  down  to  the  term  next  pre- 
ceding the  date  of  the  commission, 
was  docketed  and  carried  in,  and 
on  the  same  day  the  three  writs 
were  filed  of  record : — Held,  upon 
these  facts,  that  the  assignees  of  £. 
had  not  at  the  time  of  sumg  out  the 
commission  against  A.,  or  on  the 
21st  March,  1821,  when  he  was 
declared  a  l^nkrupty  a  valid  debt, 
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as  petitioning  creditors,  to  support 
the  commission.  Qreyory  v.  Hur- 
riU,  T.  7  0.4,  page  270 

BARON  AND  FEME. 
See  Evidence,  2. 

1.  A  feme  sole"  trader  who  kept  a 
horse  and  chaise  to  visit  her  cus- 
tomers, before  marriage,  by  deed 
conveyed  to  trustees  "  all  her 
household  furniture,  goods,  and 
chattels,**  (specified  in  a  schedule 
in  which  the  horse  and  chaise  were 
not  included),  and  <*  all  her  stock 
in  trade,  materials,  and  other  arti- 
cles, belonging  to  her^  in  and  about 
her  said  business,*^  After  marriage 
she  used  the  horse  and  chaise  as 
before : — Held,  that  the  horse  and 
chaise  passed  to  the  trustees  by  the 
deed,  and  were  not  liable  to  be 
taken  in  execution  for  the  debts  of 
her  husband.  Dean  r.  Brown, 
E.  7  G.  4.  35 

2.  A  husband  is  liable  for  necessaries 
supplied  to  his  wife  pending  a  suit 
between  them  in  the  ecclesiastical 
court,  until  alimony  is  assigned: 
nor  does  a  decree,  directing  the 
alimony  to  be  paid  from  a  date 
precedmg  the  time  when  the  ne- 
cessaries were  supplied,  remove  his 
liability.  Keegan  v.  Smith,  E.  7 
O.  4.  1 18 

BIRMINGHAM. 
See  Canal. 

BONA  NOTABILIA. 

See  Administration. 

BOND. 

See  Annuity. — Replevin. 

Where  A,  gave  certain  creditors  a 
bond  in  the  common  form  condi- 
tioned for  the  payment  of  a  sum 
certain ;  and  at  the  same  time  exe- 
cuted  a  deed  of  the  same  date, 
reciting  the  bond,  and  declaring 


1 


that  it  should  be  lawful  for  the  ob- 
ligees to  commence  an  action  there- 
on, and  proceed  to  judgment  when- 
ever they  should  think  fit;  and 
that  upon  judgment  being  obtained 
thev  should  be  at  liberty,  at  their 
will  and  pleasure  at  any  time,  to 
sue  out  execution  thereon;  and 
that  it  was  farther  agreed,  that  any 
judgment  obtained  on  the  bond, 
should  stand  as  a  security  for  pay- 
ment to  the  obligees  on  demand,  of 
all  such  sums  of  money  as  then 
were  or  might  thereafter  to  them 
become  due  from  the  obligor: — 
Held,  1.  That  this  was  a  contriv- 
ance to  defeat  the  provtsiomi  of  the 
Warrant  of  Attorney  Act,  3  G,  4, 
c.  39,  and  therefore  void  as  against 
the  other  creditors  of  the  obUgor, 
who  had  become  bankrupt;-*— And, 
2.  That  the  obligee  having  entered 
up  judgment  in  pvrsuaBoe  of  the 
deed,  and  taken  out  execution  with- 
out assigning  breaches,  and  execut- 
ing a  writ  of  inquiry,  the  case  was 
within  the  provisions  of  the  8  and 
9  Wm,  3,  c.  1 1 ,  s.  8 ;  and  the  exe- 
cution was  set  aside.  Hunt  v. 
Jennings,  T.  7  0.  4.        page  424 

BOROUGH. 
See  ConpoBATioN. — Costs,  4. 

BROKER. 

See  Statute  or  Frauds,  I. 

BYE  LAW. 

.  Where  a  person  has  been  admitted 
a  member  of  a  corporate  company, 
and  has  acted'  as  such,  it  is  not 
competent  to  him  in  an  action  for 
infringing  the  bye  laws,  to  dispute 
the  acceptance  of  the  charter  by  a 
majority  of  those  whom  it  intended 
to  mcorporate.  Tobacco-pipe  Ma- 
kers^ Company  v.  Woodroffe,  T.  7 
0. 4.  530 

.  Tlie  charter  of  the  Tobacco-pipe 
Makers*  Company  of  London,  pro- 
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fesses  to  operate  upon  all  the  to- ' 
bacco-pipe  makers  throughout  the 
kingdom : — Held,  first,  thatassum- 1 
ing  the  charter  could  not  by  law  i 
have  so  entensiye  an  operation,  it 
was  competent  to  bind  such  tobac- 
co-pipe makers  as  were  admitted 
members  of  the  Company,  and  had 
acted  under  the  charter ;  and  se- 
cond, that  the  charter,  in  fixing  the 
place  of  meeting  for  the  Company 
within  the  city  of  London^  or  with- 
in three  miles  thereof,  established 
such  local  limits  as  are  requisite  in 
such  a  chaiter.  Tobctccchpipe  Ma- 
kers' Company  v.  Woodroffe^  T,  7 
G.  4.  page  530 

3.  Bye  laws  for  compelling,  by  means 
of  pecuniary  penalties,  the  attend- 
ance of  meiobers  of  a  corporation, 
at  corporate  meetings,  and  the  ac- 
ceptance of  corporate  offices,  are 
reasonable,  and  may  be  enforced 
by  action  at  law.     Id.  ibid. 

4.  But  a  bye  law,  imposing  a  tax  on 
the  members  of  a  corporation  by 
the  name  of  quarterage  money, 
cannot  be  supported,  unless  it  is 
shewn  that  the  necessities  of  the 
Company  require  such  contribu- 
tions, and  that  the  latter  are  com- 
mensurate with  the  former.     Id. 

ibid. 

CANAL. 

1.  By  8  Geo.  3,  c.  38,  a  canal  navi- 
gation company  was  established, 
without  power  to  the  proprietors  to 
appropriate  to  themselves  water 
raised  from  mines  aloug  the  line  of 
the  canal.  By  23  Geo.  3,  c.  92, 
another  canal  was  made,  giving  to 
the  company  power  to  take  gratui- 
tously the  water  raised  from  mines 
within  a  certain  distance  of  that 
canal,  ^'  provided  the  produce  of 
such  mines  was  carried  along  some 
part  of  the  canal."  By  24  Geo.  3, 
c.  4,  both  canals  were  incorporated, 
but  the  provisions  as  to  each,  con- 
tained in  8  Geo.  3,  and  23  Geo.  3, 


respectmly,  were  to  be  kept  dis- 
tinct and  separate.    The  proprie- 
tor of  a  mine  on  the  line  of  the  first 
canal,  raised   goal,    one^thtrd  of 
which  was  afterwards  earned  alone 
part  of  the  second  cftnai : — Held, 
that  the  company'ssrivilege  of  tak- 
ing.mineral  wafer  cKL  not  attach  to 
his  mine  on  the  first  canal,  by  rea- 
son of  such  partial  conveyance  of 
the    produce    along   the    second. 
Finch  V.  The  Birmingham  Canal 
Company^  T.  7  G.  4.        page  681 
2.  By  58  Geo.  3,  c.  19,  reciting  all 
the  previous  acts,  the  same  system 
of  management  is  extended  to  all 
the  canals  and  cuts  made  under 
those  acts : — Held,  that  this  provi- 
sion did  not  afiect  the.  operation  of 
8  Geo.  3,  c.  38,  and  give  the  com- 
pany authority  to  take  water  raised 
from  mines  along  the  line  of  canal 
made  under  that  act.      Finch  v. 
The  Birmingham  Canal  Company. 
T.l  G.4.  Id. 

CARRIER. 

1.  A  common  carrier,  who  has  given 
public  notice  that  he  will  not  be  ac- 
countable for  the  loss  of  any  parcel 
above  the  value  of  5/.,  unless  en- 
tered and  paid  for  accordingly,  is 
not  liable  for  the  loss  of  a  parcel 
worth  more  than  5/.,  delivered  to 
him  by  a  person  informed  of  his 
notice,  and  accepted  bv  him  with- 
out any  demnnd  for  the  carriage, 
although  at  the  time  of  such  accept- 
ance he  knew  that  the  value  of  the 
parcel  exceeded  51.  Marsh  v. 
Home,  E.  7  G.  4.  223 

2.  A  special  contract  made  by  one  of 
several  joint  coach  proprietors  for 
the  carriage  of  parcels,  is  binding 
upon  them  all,  though  some  of 
them  became  proprietors  after  the 
contract  was  made.  Helsby  v. 
Mears,  T.  7  G.  4.  289 

3.  In  case  against  carriers  for  the  loss 
of  goods  delivered  to  them  in  /re- 
landf  to  be  conveyed  to  England, 


CHARTER. 

the  question  was,  whether  the  im- 
portation of  the  goods  was  Hlegal, 
unless  they  had  been  entered  at  the 
custom-house :— ^Held,  that  as  ille- 
gality can  never  be  presumed,  it  lay 
upon  Ae  carriers^  who  raised  the 
question,  to  oroye  that  the  goods 
had  not  bee*  ei^ered.  Sissons  v. 
Dixon,  T.  7  G.  4.  page  626 

CASE,  ACTION  ON  THE. 
See  Carrier. — Lease,  4. . 

1 .  In  an  action  on  the  case  for  negli- 
gence, where  the  declaration  alleges 
a  breach  of  duty,  and  a  special  con- 
sequential damage,  the  cause  of 
action  is  the  breach  of  duty  and 
not  the  consequential  damage^  and 
the  Statute  of  Limitations  runs  from 
the  time  when  the  breach  of  duty 
is  committed,  and  not  from  the 
time  when  the  consequential  da- 
mage accrues.  Howell  v.  Young^ 
E.  7  G.  4-  14 

2.  The  owner  of  a  carriage,  hired  a 
pair  of  job  horses  for  the  day,  and 
the  jobman  sent  one  of  his  own 
servants  to  drive  the  carriage  and 
horses,  and  an  injury  having  hap- 
pened to  a  third  person  through  the 
negligence  of  the  driver : —Held, 
per  Abbott f  Cj.  J.,  and  Littlcdale, 

'  J.,  tliat  the  owner  of  the  carriage 
was  not  liable  for  the  injury :  AH-* 
ter,  per  Bayley  and  Holroydy  Jus- 
tices. Laugher  v*  Pointer ,  T.  7 
G.  4.  556 

CERTIORARL 
See  Paving. 

CHANCERY. 

See  New  Trial,  2. 

CHARTER. 

See  Bye  Law. — Costs,  4. 

1.  Where  the  commons  by  petition 
prayed  the  king,  that  a  charter 


COGNOVIT. 
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made,  and  the  liberties  therriiy 
granted,  to  a  corporation,  might  be 
confirmed  in  parliament;  and  the 
king  answered,  that  it  was  assented 
and  agreed  in  paiiiament,  that  the 
liberties  in  the  petition  mentiooed 
should  be  confirmed  under  the 
king's  great  seal — and  the  charter 
was  confirmed  by  the  king  aoe^rd* 
ingly : — Held,  that  this  proceeding 
in  parliament  was  not  an  act  of 
parliament,*  so  as  to  prevent  the 
king  from  granting  to  the  corpora- 
tion a  new  charter,  varying  the 
mode  of  election  of  their  officers 
provided  by  the  former  charter. 
Rex  V.  HaythomCt   E.  7  G,  4. 

page  228 
2.  Where  a  charter  released  to  a  cor- 
poration the  power  of  removing 
their  members,  which  a  foijner 
charter  had  reserved  to  the  crown, 
and  released  also  all  causes  of 
complaint  against  the  corporation 
for  non-compliance  with  the  terms 
of  the  former  charter : — Held,  that 
the  second  charter  could  not  be 
taken  to  have  been  founded  upon 
the  first,  and  that  the  first  charter 
being  void,  would  not  therefore 
avoid  the  second.     Id.  ibid. 

CHURCH. 
See  Fine. 

CHURCHWARDENS. 

See  Lease,  2. — Overseers. 

CLERGY. 

See  Church. — Ecclesiastical 
Jurisdiction.  —  Felony.  — 
Transportation. 

COGNOVIT. 

A  cognovit  is  not  within  the  rule  15 
Car.  2,  requiring  an  attorney  to 
be  present  on  the  part  of  a  defend- 
ant in  custody^  executing  a  warrant 
to  acknowledge  a  judgment;  and 
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CONVEYANCE. 


CORONBa. 


therefore  where  a  defendant  in  cus- 
tody signed  a  cognovit  without  the 
presence  of  his  attorney,  the  Court 
refused  to  set  aside  the  judgment 
and  execution  thereon,  on  a  sug- 
gestion that  the  defendant  was  not 
aware  at  the  time  of  the  nature  of 
the  instrument  which  he  signed. 
Bayley  v.    Taylor^    E.  7    G.  4. 

foge  56 

COMMISSIONERS. 
See  Paving. 

COMMITMENT. 

See  Bail. — Justices. 

A  warrant  of  commitment  under  the 
Smuggling  Act,  6  Geo.  4,  c.  103, 
s.  81,  of  a  person  [who  had  been 
refused  to  be  received  on  board  a 
ship  of  war,  as  unfit  for  the  naval 
service]  until  he  paid  the  penalty 
of  100/.,  need  not  shew  that  he 
had  been  examined  by  a  surgeon, 
as  the  ground  of  the  refusal  to  be 
received  into  the  service :  nor  need 
the  commitment  shew,  in  terms, 
that  the  paity  had  been  **  called 
upon  to  pay  the  penalty,'' before  he 
was  committed.  Ex  parte  Ed- 
wards, E.  1  Q.  4.  115 

COMMON, 
See  Manor. 

CONTEMPT. 

See  Justices. 

CONTRACT. 

See  Ao&EEMENT. — Carrier,  2. — 
Frauds,  Statute  oy. 

CONVEYANCE. 

See  Lease. 

By  deed  of  lease  and  release,  M,  H. 
conveyed  to  7.  W.,  and  to  his  heirs 
and  assigns,  divers  freehold-  and 
copyhold  premises,  habendum  unto 


the  said  J.  YT.,  his  heirs  and  as- 
signs, from  and  immediately  after 
the  decease  of  ilf.  H.,  to,  for,  and 
upon  the  several  uses,  ends,  intents, 
and  purposes  thereinafter  mention- 
ed : — Held,  that  by  the  premises 
an  immediate  estate  of  freehold  was 
given  to  J.  W.f  flbd  that  the  ha- 
bendum did  not  make  void  the  deed 
as  conveying  a  freehold  ih  futuro. 
Goodtttle  dem.  Dodwell  v.  Qibhs^ 
T,  7  G.  4.  page  502 

CONVICTION. 

See  Justices,  3, 4. — Paving. 

COPYHOLD. 

1.  A  copyholder,  joint  tenant,  was 
capitally  convicted  of  felony,  and 
pardoned  upon  condition  of  sufPer- 
ing  two  years'  imprisonment.  Hie 
lord  took  no  steps  towards  seizing 
the  land.  After  the  two  years'  im- 
prisonment had  expired,  the  copy- 
holder brought  ejectment  against 
his  joint  tenant,  who  had  ousted 
him : — Held,  that  the  lord  having 
taken  no  step  towards  seizing  the 
land,  it  did  not  vest  in  him ;  and 
that  the  copyholder,  being  restored 
to  his  civil  rights  by  the  pardon, 
might  maintain  the  action.  Doe 
dem.  Evans  v.  Evans,  T.  7  0. 4. 

399 

2.  Copyhokler  in  fee  surrendered  to 
the  uses  of  an  antecedent  deed  of 

•settlement.  The  deed  of  settle- 
ment reserved  a  power  of  revoking 
the  uses  therein  declared,  and  of 
limiting  new  ones.  The  power  was 
duly  executed,  and  previously  vest- 
ed estates  were  thereby  devested : 
— Held,  that  the  uses  limited  in  the 
execution  of  the  power  were  never- 
theless valid.  Boddington  v.  Aber- 
nethy,  T.  7  0. 4.  626 

CORONER. 

A  coroner  going  one  journey  on  the 
same  day,  to  hold  three  inquisi- 


COSTS. 
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tiobs  at  the  same  place ^  is  not  en- 
titled to  9d.  per  mile  out  of  the 
county  rates  for  his  travelling  ex- 
penses, as  upon  three  joumies. 
Rex  ▼.  Justices  of  Warwickshire, 
E.  7  O.  4.  page  147 

CORPORATION. 

See  Bye  Law,— Chartsb. — Costs, 

4. 

1.  In  an  action  for  tolls  due  to  a 
corporation,  the  defeudant,  who 
haa  acquired  the  character  of  a 
corporator  after  the  cause  of  action 
arose,  but  before  trial,  has  no  right 
to  inspect  the  corporation  books, 
and  must  still  be  considered  as  a 
foreigner  quoad  this  action*  Mayor , 

'  ^.,  of  Bristol  V.  Visger,  T.  7  G. 
4.  434 

2.  A  corporator  accepting  a  new  office 
incompatible  with  the  old  one, 
thereby  absolutely  vacates  and  sur- 
renders the  latter,  and  if  he  is  oust- 
ed of  his  new  appointment  by  quo 
warranto,  he  is  not  remitted  to  nis 
original  character,  nor  can  a  vote 
given  at  a  corporate  meeting  whilst 
he  filled  the  higher  office  de  facto, 
be  referred  to  his  origrinal  office  of 
an  inferior  degree.  Rex  v.  P. 
Hughes,  T.7  G4.  708 

COSTS. 

See  Arbitration. — Attorney. — 
Misdemeanour.  —  New  Trial, 
3. — Perjury. — Practice,  1. — 
Sheriff's  Officer. 

1.  A  person  who  has  been  in  custody 
more  than  twelve  months,  under  an 
attachment  for  non-payment  of^ 
costs,  not  exceeding  20/.,  is  not 
entitled  to  his  discharge  under  the 
48  Geo.  3,  c.  123.  Rex  v.  Clifford, 
E.  7  a  4.  68 

2.  Where  an  action  was  brought  in 
this  Court  for  a  debt  of  9/.  17s., 
and  the  plaintiff's  demand  was  re- 
duced, by  partial  payments  on  ac- 
county  and  the  jury  found  a  verdict 


for  the  plaintiff  for  U.  13i.  T^Held, 
that  the  defendant,  who  resided 
within  the  jurisdiction  of  the  Mid- 
dlesex county-court,  was  entitled, 
under  the  23  Geo.  2,  c.  33,  su  19, 
to  his  double  costs  of  suit.  Ckfid- 
wick  y.    Butming,    E.  7    G.    4. 

pag€\55 

3.  Where  the  Court  granted  «  rule 
for  a  new  trial,  on  Uie  application 
of  the  defendant  in  a  case  where 
the  plaintiff  succeededi  and  the 
latter  applied  to  amend  his.dedara- 
tion,  but  discontinued  the  action, 
not  cbusine  to  pay  the  costs  of  the 
former  trial,  as  the  condition  of  the 
amendment :— Held,  that  the  de* 
fendant  was  not  entitled  to  the  costs 
of  that  trial,  notwithstanding  1b€ 
plaintiff's  discontinuance.  6hray 
V.  Cox,  E.  7  G.  4.  220 

4.  The  returning  officer  in  sn  tminr 
corporated  borough  sending  nem- 
bers  to  parliament,  is  not  liiMe  to 
costs  within  the  operation  of  9  Anne, 
c.  20,  in  the  event  of  judfpkient 
against  him  on  a  quo  waivanto  in- 
formation. Rex  ▼.  M*K<tyf  T.  7 
0.4.  393 

COUNTY  COURT. 

See  Costs,  2. — Variance, '1. 

COUNTY  BATES. 
See  Coroner. 

COVENANT. 

See  AuTHORitY,  3. — Lease,  4. 

However  informally  a  breach  of  co- 
venant may  be  assigned  in  a  decla-i 
ration,  vet,  after  judgment  by  de- 
fault, the  Court  will  pronounce 
such  judgment  as  will  meet  the 
justice  of  the  case,  notwithstanding 
the  informality.  Brookes  v.  Heb- 
herd,  E.  7  G.  4.  69 

COVENT  GARDEN. 
iSffe  Tolls.   • 
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DEVISR 


ECCL.  JURISDICTION. 


DECLARATION. 

See  Practice,  3. 

DEED. 

See  AUTHORITY.-  -Lease. 

1 .  The  grantor  of  a  deed  signed  it, 
sealed  it,  and  declared,  in  the  pre- 
sence of  the  attesting  witness,  that 
he  delivered  it  as  his  act  and  deed ; 
but  kept  it  in  his  own  possession  : 
--  Held,  that  the  deed  was  e£fcctual 
from  the  moment  of  its  execution, 
though  there  was  no  delivery  of  it 
to  the  grantee,  or  to  any  person  for 
his  use.  Doe  dem.  Gamons  v. 
Knighty  T.7  G.  4.  page  348 

2.  The  grantor  afterwards  delivered 
the  deed  to  a  third  person  for  the 
use  of  the  grantee,  intending  to  re- 
nounce all  control  over  it.  Such 
third  person  was  not  the  agent  of 
the  grantee,  nor  did  the  grantee 
ever  receive  or  know  of  the  exist- 
ence of  the  deed,  till  after  the  death 
of  the  grantor: — Held,  that  the 
deed  was  effectual  from  the  moment 
of  such  delivery.     Id.  ibid. 

DEMURRER. 
See  Practice,  14.  . 

DEVISE. 
See  Fine. 

1.  S.  T,  being  seised  in  fee  of  one 
moiety  of  certain  freehold  premises 
in  the  county  of  Surrey ,  and  tenant 
for  life,  with  power  of  appointment 
by  deed  or  will,  of  the  other  moiety, 
devised  as  follows: — "  I  hereby 
give  and  devise  all  my  freehold 
estates  in  the  city  of  London  and 
county  of  Surrey ,  or  elsewhere,  to  I 
my  nephew,  J,  J?.,  for  his  life,  on 
condition  Uiat  out  of  the  rents 
thereof,  he  do  from  time  to  time 
keep  such  estates  in  proper  and 
tenantable  repair." — Held,  that  this 
devise  was  not  an  execution  of  the 


power,  and  only  passed  to  the  de- 
visee that  moiety  of  which  the  de- 
visor had  an  estate  in  fee.  Denn 
d.  Noel  ▼.  Roake,    T.  7  O.  4. 

pa^e514 

2.  Devise  of  lands  in  these  w<mb: — 
**  On  the  attainment  of  the  age  of 
21  years  of  the  eldest  son  of  il.,  I 
give  my  real  estate  in  B.  to  the  said 
son  for  life,  remainder  to  his  first 
and  every  other  son  in  strict  settle- 
ment, and  so  on  to  every  son  of  the 
said  A,,  remainder''  over,     ii.'s 
eldest  son  attained  the  age  of  21, 
took  possession  of  die  estate,  suf- 
fered a  recovery  to  the  use  of  him- 
self in  fee,  and  died,  leaving  a  son 
who  died  under  the  age  of  21,  and 
unmarried,  and    three  daughters, 
who  are  still  living.    A.'s  second 
son  attained  the  age  of  21  and 
died,  leaving  a  son  who  is  still  liv- 
ing:— Held,  that  the  son  of  A/s 
second  son    was    entitled    to  an 
estate  tail  in  the  lands  in  question, 
by  virtue  of  the  will.     Le  Hunte  v. 
Hobson,  T.  7  G.  4.  582 

3.  Devise  of  lands  to  testator's  daugh- 
ter, J,  C,  for  life,  '<  and  from  and 
after  her  death  unto  the  heirs  of  the 
body  of  the  said  7.  C,  share  and 
share  alike,  their  heirs  and  assigns 
for  ever."  Whjen  testator  died,  his 
daughter  J  C.,'  had  one  child  liv- 
ing, and  she  afterwards  had  eleven 
others : — Held,  first,  that  the  words 
heirs  of  the  body  in  the  devise 
meant  children :  and,  second,  that 
a  remainder  in  fee  vested  in  the 
child  of  J.  C,  living  when  testator 
died,  subject  to  open  and  let  in  all 
her  other  children,  successively,  as 
they  came  into  «s3e.  Eight  v. 
Creber,  T.7  G.4.  718 


ECCLESIASTICAL  JURISDIC- 
TION. 

i%6  Administration  .-^Baron  AND 

Feme,  2. 

A  suit  in  the  Spiritual  Court  against  a 
clergyman  for  incontinence,  where 


EMDEZZLBMENT. 


EVIDENCE. 
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the  object  is  to  procnre  his  suspeo- 
sioo  or  deprivation,  is  not  within 
the  sutute  27  Geo.  3,  c.  44,  s.  2, 
and  need  not  be  instituted  within 
eight  months  after  the  offence  com- 
mitted. Free  v.  Burgoffne^  E.  7 
G.  4  page  179 

EJECTMENT. 

See  CoKVEYANCE. —  Fine.— Scot- 
land. 

1 .  A  declaration  in  ejectment  was  left 
at  the  house  of  the  tenant  in  pos- 
session, on  Saturday,  and  received 
by  him  on  the  next  day,  Sunday , 
before  the  essoign  day : — Held,  that 
this  was  service  of  process  on  a 
Sunday,  within  the  29  Car.  2,  c. 
7,  s.  6,  and  void.  Doe  d.  Warren 
V.  Roe,  T.7  G.4.  342 

2.  Acknowledgment  by  the  tenant  in 
possession,  that  he  had  received  a 
declaration  in  ejectment  on  a  Sun^- 
day,  before  the  essoign-day  of  the 
term,  the  declaration  having  been, 
in  fact,  served  on  the  premises  on 
the  preceding  Saturday,  is  not  suffi- 
cient to  entitle  the  lessor  of  the 
plaintiff  to  judgment  against  the* 
casual  ejector.  JDoe  v.  Roe,  7*.  7 
G.  4.  592 

EMBEZZLEMENT. 

See  Felony. 

An  indictment  for  embezzlement, 
under  39  G,  3,  c.  85,  must  describe 
specifically  some  of  the  property 
embezzled.  Where  a  prisoner 
pleaded  guilty  to  an  indictment 
charging,  "  that  he  jeceived  and 
took,  on  account  of  his  master, 
divers  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  10/., 
and  embezzled  the  same,"  and  was 
adjudged  to  be  transported: — 
Held,  that  the  indictment  was  bad ; 
and  the  Court  reversed  the  judg- 
ment, and  refus^  io  remand  the 


prisoner.     Rex  v.  Pl§wer,  T.  7  G. 
4.  page5\2 

ERROR. 

See  Transportation,  2. 

The  statute  27  Eliz,  c.  8,  which 
allows  a  writ  of  error  into  the  Ex- 
chequer Chamber  upon  judgments 
in  this  Court,  does  not  extend  to 
suits  in  prohibition.  Free  v.  Bur- 
goyne,  esq,,  T,  7  G.  4.  587 

EVIDENCE. 

See  Frauds,  Statute  of. — Gua- 
ranty. —  Justices.  — Settle- 
ment BY  Birth.— Sheriff. — 
Variance,  2. 

1.  An  ezecntor,  who  is  also  a  debtor 
to  the  testator  at  the  time  of  his 
death,  is  a  competent  witness  in 
ejectment  for  the  realty,  to  siqiport 
the  will,  the  issue  being  as  to  the 
sanity  of  the  testator  at  the.time  his 
will  was  executed.  Doe  d.  Wood  v. 
Tees,  E.  7  G.  4.  63 

2.  The  wife  of  bail  is  incompetent  to 
give  evidence  for  the  defendant,  on 
whose  behalf  her  husband  became 
bound.  Cornish  v.  Pugh,  E,  7 
G.  4.  65 

3.  In  assumpsit  for  goods  sold,  a  per- 
son who  on  the  voir  dire  admits  his 
joint  liability  with  the.  defendant,  is 
a  competent  witness  for  the  plain- 
tiff,    Blacketl  v.  Weir,  E.7.G.4 

142 

4.  On  a  question  of  settlement,  a 
mor^^agee,  a  rated  inhabitant  of  the 
appellant  parish,  subpoenaed  by  the 
respondent  parish,  is  not  compell- 
able under  a  subpesna  duces  tecum, 
to  produce  the  title  deeds  of  his 
mortgagor:  nor  can  his  attorney 
be  allowed  to  produce  an  abstract 
of  the  deeds,  or  to  give  parol  evi- 
dence of  their  contents.  Rex  v. 
Upper  Boddington,    T.  7    G.  4 
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EXCISE. 


FEME  SOLE. 


EXCEPTION. 

See  Practice,  7,  8. 

EXCHEQUER. 
See  Excise. 


EXCHEQUER  BILLS. 
See  Paving. 

EXCISE. 

Plaintiff  having  a  qnanlity  of  apples, 
by  contract  in  writing,  agreed  with 
defendant  to  sell  him  his  cider  at 
35$.  per  hogshead,  to  be  delivered 
at  T,  at  a  future  time,  and  to  lend 
what  casks  he  had  empty  for  the 
cider,  to  be  manufactured  on  plain- 
tiff's premises,  to  be  paid  for  be- 
fore it  was  taken  away.  Plaintiff 
pounded  his  apples,  and  delivered 
the .  juice  to  defendant's  servant, 
M^o  proceeded  to  manufacture  the 
cider.  Before  the  manufacture 
was  complete,  the  cider  and  the 
casks,  some  of  which  belonged  to 
the  plaintiff,  were  seized  by  the  ex- 
cise officers,  for  being  in  an  unen- 
tered place,  and  condemned  in  the 
Exchequer  as  defendant's  property. 
In  Devonshire^  where  the  parties 
lived,  cider  means  the  juice  as  ex- 
pressed from  the  apples.  In  as* 
sompsit  for  the  price  of  the  cider 
and  the  casks: — Held,  that  the 
contract  was  for  the  sale  of  juice, 
not  manufactured  cider ;  that  the 
delivery  of  the  juice  to  defendant'^ 
servant,  vested  the  property  in  de- 
fendant; that  it  was  defendant's 
duty  to  have  entered  the  premises ; 
that  his  neglecting  to  do  so  render- 
ed plaintiff's  delivering  die  cider 
at  T.  impossible,  and  therefore  un- 
necessary; and  that  the  plaintiff, 
therefore^  was  entitled  to  recover 
the  price,  both  of  the  cider,  and  of 
the  casks.  Studdy  v.  Saunders^ 
T.l  O.  4.  page  403 


EXECUTION. 

iS^ Baron  and  Feme. — Replevin, 
2. — Sheriff. 

An  execution  issued  upon  a  judgment 
obtained  by  default,  confession,  or 
nil  dicit,  and  levied  upon  the  goods 
of  a  bankrupt  before  his  bankrupt- 
cy, is  not  void  by  6  Qeo.  4,  c.  16, 
s.  1 08  ;  and  this  Court  will  not  set 
it  aside  on  motion.  Taylor  v. 
Taylor,  E.  7  O.  4.  page  159 

EXECUTOR. 

See  Evidence,  1. 

Upon  a  plea  of  plene  administravii,  a 
probate  stamp  is  presumptive  evi- 
dence against  an  executor,  that  he 
has  assets  of  the  testator  in  hand  to 
the  amount  which  the  stamp  will 
cover,  until  the  contrary  is  shewn. 
Foster  v.  Blakelock,  E.  1 G,  4.     48 

FEES. 
See  Coroner. — Sheriff's    Offi-  ' 

CER. 

FELONY. 

See    Copyhold.  —  Transporta- 
tion. 

The  statute  3  Geo.  4,  c  38,  s.  2, 
which  enacts,  <<  that  if  any  servant 
shall  steal  any  money,  &c.,  from 
his  master,  and  shall  be  con- 
victed thereof,  and  be  entitled  io 
benejit  of  clergy,  he,  instead  of  be- 
ing subjected  to  such  punishment 
as  may  now  by  law  be  inflicted 
upon  persons  so  convicted,  and  en- 
titled to  benefit  of  clergy,  may  be 
transported  for  fourteen  years;*' 
does  not  extend  to  cases  of  petty 
larceny.     Rex  v.  Ellis,  E.  7  G.  4. 

173 

FEME  SOLE. 
See  Baron  and  Feme. 


FISHERY. 


FRAUDS,  STATUTE  OP.  771 


FINE. 

• 

1.  Plaintiff,  in  ejectment  for  land, 
proved  acts  of  ownership,  and  a 
fine  levied  by  the  ancestor  of  his 
lessor.  Defendant  proved  that  the 
land  was  formerly  part  of  the 
church-yard,  and  proved  acts  of 
ownership  by  the  vicar: -Held, 
first,  that  the  fine  was  not  a  con- 
clusive bar  to  the  vicar,  without 
clear  evidence  that  the  party  levy- 
ing it  had  then  an  estate  of  freehold 
in  the  land ;  and,  second,  that  an 
adverse  possession  for  twenty  years 
is  no  bar  to  the  church,  except  as 
against  the  same  incumbent  who 
submits  to  it.  Runcorn  v.  Doe^ 
T.  7  O.  4.  pope  450 

2.  Where  a  testator,  being  seised  in 
fee  of  several  estates,  in  the  parish 
of  C,  partly  paternal,  and  the  re- 
mainder purchased  at  different 
times,  devised  the  whole  [consist- 
ing of  nineteen  messuages  and 
eighteen  acres  of  land]  to  his  wife 
in  fee,  and  aflerwards  levied  a  fine 
**  of  twelve  messuages^  twelve  gar- 
dens, twenty  acres  of  land,  twenty 
acres  of  meadow,  twenty  acres  of 
pasture,  five  acres  of  wood,  and 
five  acres  of  land  covered  with 
water,'*  and  died  suddenly  without 
re-executing  his  will: — Held,  in 
ejectment  by  the  heir  at  law  for 
the  paternal  estate  (on  the  ground 
that  the  fine  operated  as  a  revoca- 
tion of  the  will),  that  parol  evidence 
was  admissible  to  restrain  the  ope- 
ration of  the  fine  to  one  of  the 
purchased  estates  on  which  were 
twelve  messuages,  so  as  not  to  pass 
the  estate  in  question.  Denn  d, 
BulkeUy  v.  Wilford,  T.  7  0. 4. 

549 

3.  A  fine  of  land^  simpliciter,  will 
pass  houses  thereon ;  but  aliter, 
where  a  particular  intent  is  .mahi- 
fested.     Id,  ibid. 

FISHERY. 

A  several  fishery  in  a  navigable  river, 
where  the   tide  ebba  and  flowa^ 


granted  by  the  crown  to  a  subject 
before  Magna  Cbarta,  is  a  mere 
incorporeal  hereditament,  and  a 
term  for  years  in  it  cannot  be 
created  but  by  deed.  Duke  of 
Somerset  v.  Fogwell^  T.  7  G.  4. 

page  747 

FORFEITURE. 
See  Lease. 

FRAUDS,  STATUTE  OF, 

See  Excise. 

1.  A  broker  employed  to  effect  a  sale 
of  goods  for  his  principal,  made  a 
verbal  contract  with  a  vendee,  and 
after  entering  it  into  his  own  book 
without  signing  it,  delivered  a 
bought  and  sold  note  to  the  vendor 
and  vendee  respectively,  each  pa- 
per differing  in  its  terms : — Held, 
that  there  was  no  memorandum  in 
writing  of  the  contract  to  bind 
either  party  under  the  Statute  of 
Frauds.  Grant  v.  Fletcher,  E.  7 
G.  4.  59 

2.  A  note  in  writing  of  a  bargain  for 
the  purchase  and  sale  of  goods, 
must  state  the  price  of  the  goods, 
or  it  will  not  satisfy  the  requisites 
of  the  29  Car.  2,  c.  3,  s.  17.  El- 
more V.  Kingscote,  T.  7  G.  4.     343 

3.  A  contract  for  the  sale  of  a  grow- 
ing  cover  of  potatoes,  to  be  dug 
by  the  vendor,  and  carried  by  the 
vendee,  when  at  maturity,  is  not  a 
contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in 
or  concerning  them,  within  the 
meaning  of  9ie  fourth  section  of 
the  Statute  of  Frauds.  JEiHitts  v. 
Roberts,  T.  1  G.  A.  611 

4.  A  contract  of  sale  was  entered  into 
in  these  terms, — '« I  have  this  day 
sold  the  bark  stacked  at  i?.  at  9/. 
5s.  per  ton  of  twen^-one  hundred 
weight,  to  H.  S.,  which  he  agrees 
to  td^e,  and  pay  for  it  on  the  30th 
of  November^'*  Part  of  the  bark 
was,"  in  a  few  days  afterwards, 
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HEIR. 


weighed  and  delivered  to  the  ven- 
dee, \»4io  refused  to  take  away  the 
remainder :— Held,  that  the  pro- 
perty in  the  residue  did  not  rest  in 
the  vendee  until  the  weight  had 
been  ascertained,  and  consequently 
that  neither  an  action  for  goods 
sold  and  delivered,  nor  for  goods 
bargained  and  sold,  would  lie 
against  the  vendee  for  the  amount. 
Simmons  v.  Swift^  T,  7  G.  4. 

page  693 


GAME. 

See  Justices. 

GAS. 
SeeVooK  Rate,  1, 

GRANTOR  AND  GRANTEE. 
See  Deed,  1,  2.— -Fishery. 

GUARANTY. 

See  Sbt^ovf. 

A  guaranty  in  these  terms,  "  I  do 
hereby  agree  to  become  surety  for 
R.  O,  now  your  traveller^  in  tiie 
sum  of  .500/.,  for  all  money  he 
may  receive  on  your  account,"  is 
sufficient  to  sustain  a  declaration 
averring  the  consideration  to  be, 
that  the  plaintiffs  would  keep  and 
continue  the  traveller  in  their  ser- 
vice.    Ryde  v.  Curtis,  E.  7  G,  4. 

•  62 

HEIR. 

See  Scotland. 

The  children  of  an  American  loyalist, 
who  continued  his  allegiance  to  the 
crown  of  Great  Britain  after  the 
colonies  were  separated  from  the 
mother  country,  and  settled  in 
America,  are  entitled  to  take  lands 
by  descent  in  England,  within  the 
operation  of  the  statute  4  O.  2, 
c.  21,  as  natural  bom  subjects'  of 
the  crown  of  Great  Britain.  Doe 
w*  Miilcaster,  T.  7  G.  4.  593 


JURY. 

HIGHWAY. 
See  Way. 

1 .  By  a  private  inclosure  act,  the  great 
tithes  payable  to  the  rector  of  a  pa- 
rish were  abolished,  and  the  com- 
missioners were  directed  •'  to  as- 
certain the  net  value  of  the  tithes, 
and  to  affix  a  fair  clear  annual 
rent  per  acre,  in  lieu  of,  and  in 
compensation  for,  the  tithes,  to  the 
rector : — Held,  that  such  rent  was 
rateable  to  the  repair  of  the  high- 
ways, in  the  hands  of  the  rector. 
Rex  v.  Lacy,  T.  7  G.  4.  page  457 

2.  Where  the  justices  at  petty  sessions 
made  an  order  allowing  the  accounts 
of  a  surveyor  of  highways,  which 
accounts  had  not  previously  been 
verified  before  a  single  magistrate, 
pursuant  to  the  General  Highway 
Act,  13  Geo.  3,  c.  78,  s.  48:— 
Held,  that  they  had  no  jurisdiction ; 
that  the  whole  proceeding  was  coram 
nonjudice;  and  that  the  order  must 
be  quashed.  Rex  v.  Justices  of 
Somersetshire.     T.  7  G,  4.      733 

INCLOSURE. 
See  Way. — Highway. 

INDICTMENT. 

See  Embezzlem£17t. 

INFANT.- 

See  Assumpsit. 

INSOLVENT. 

See  Annuity. 

ISSUE. 
See  New  Trial,  2. 


JUDGMENT. 

See  Covenant. — Embezzlement. 
—Misdemeanour.— New  Trial. 
— Perjury. — Transportation. 


JURY. 
See  General  Rule. 
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LACHES. 


LEASE. 
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JUSTICES. 

See  Coroner. — Felony.-  High- 
way, 2. — Transportation. 

1 .  Qttcere.  Whether  a  justice  of  the 
peace  has  jurisdiction  to  commit  a 
person  for  contemptuously  refusing 
to  take  an  oath,  and  give  evidence 
touching  a  charge  of  riot  alleged  to 
have  been  committed  by  a  person 
then  under  examination.  Where 
the  plaintiff  was  committed  by  a 
justice  *^  for  refusing  to  give  evi- 
dence before  him,  touching  a  cer- 
tain riot  and  disturbance,"  without 
shewing  that  there  had  been  a  per- 
son charged  before  the  justices, 
and  that  the  plaintiff  was  apprised 
of  the  existence  of  such  charge, 
with  respect  to  which  he  was  re- 
quired to  be  examined  as  a  wit- 
ness:— Held,  that  the  warrant  of 
commitment  was  no'justification  of 
the  magistrate  in  an  action  of  tres- 
pass. Cropper  v.  Horton^  E,  7  G, 
4.  p<iO^  166 

2.  A  justice  of  the  peace  who  is  a 
rated  inhabitant  of  a  parish,  cannot 
vote  at  sessions,  either  upon  the 
determination  of  an  appeal  against 
the  accounts  of  the  overseers  of  his 
parish,  or  upon  the  propriety  of 
granting  a  case  for  the  opinion  of 
die  King's  Bench.  Rex  ▼.  Chit- 
teridge,  E.  7  G.  4.  217 

3.  Evidencein  support  of  an  informa- 
tion before  a  magistrate  under  the 
Game  Laws,  cannot  be  received  in 
the  absence  of  the  defendant,  at 
leasts  where  be  has  not  been  per- 
sonally summoned  to  appear  to  the 
information.  Rex  v.  ComminSf 
T.  7  G.  4.  344 

Quare^  whether,  in  such  case,  an  at- 
torney is  by  law  entitled  to  be  pre- 
sent, and  to  act  for  the  defendant, 
before  the  magistrate.        Id.  ibid. 

LACHES. 
See  Bakker. 


LANDLORD  AND  TENANT. 

See  Authority. — Lease,  2,  3. 

Where  a  tenant  from  year  to  year, 
at  a  rent  payable  half-yearly,  quit- 
ted at  the  end  of  a  current  year 
without  giving  notice;  and  the 
landlord  re-let  the  premises,  before 
the  end  of  the  next  half-year,  to 
another  tenant: — Held,  Uiat  the 
landlord  had  evicted  the  first  te- 
nant, and  could  not  maintain  use 
and  occupation  against  him  for 
any  rent  subsequent  to  the  period 
when  he  quitted.  Hally.  Bwrge$$, 
E.  7  G.  4.  page  67 

LARCENY. 

See  Felony. 

LEASE. 
See  Conveyance.— Pleading,  2. 

1.  Proviso  in  a  lease,  for  re-entry, 
and  that  the  lease  should  be  void, 
if  the  lessee  assigned  without 
license.  The  lessee  by  deed  as- 
signed all  his  property,  real  and 
personal,  to  trustees,  for  the  benefit 
of  his  creditors;  and  was  after- 
wards declared  a  bankrupt: — 
Held,  first,  that  the  deed  of  as- 
signment was  an  act  of  bankruptcy, 
and  void.  Second,  that  it  did  not 
operate  as  a  valid  conveyance  of 
the  lessee's  interest  under  the  lease. 
And,  therefore,  third,  that  it  did 
not  work  a  forfeiture.  Doe  d. 
Lloyd  V.  Powell^  E.  7  G.  4.       35 

2.  Churchwardens  only,  cannot  exe- 
^  cute  leases,  as  a  body  Corporate, 

of  parish  lands,  undtf  59  Geo.  3, 
c.  12,  s.  17..  Where  the  occupier 
of  a  house  paid  rent  to  church- 
wardens, and  the  latter  afterwards 
demised  the  house  by  lease  for  a 
terra  to  A.j  with  notice  to  the  tenant 
that  he  must  consider  ^.  as  his 
landlord : — Held,  in  an  action  for 
use  and  occupation,  that  the  tenant 
might  impeach  the  lease,  and  shew 
that  the  lessee  had  no  titl^  demed 
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LEASE. 


MANOR. 


from  the  churchwardens.    Phillips 
V.  Pearee,  E.  7  O.  4.        page  43 

3.  Ia  ftn  actioti  t)y  lessee  against  as- 
signee of  a  lease,  if  the  defendant 
produces  the  lease,  it  is  unnecessary 
to  prove  the  due  execution  of  it, 
where  the  plaintiff  has  proved  the 
due  execution  of  the  counterpart. 
Burnett  v.  Lynch.  T.  7  O.  4.  368 

4.  Case  (not  covenant).  lies  by  tlie  as- 
signor, against  the  assignee  of  a 
lease,  assigned  by  deed  poll,  upon 
his  implied  duty  to  perform  the  co- 
venants in  the  original  lease,  al- 
though the  assignor  has  by  the  as- 
iugnment  parted  with  all  his  interest. 
And  although  assumpsit  might  lie, 
case  was  the  better  form  of  action 
for  the  injury  sustained  bv  the  as- 
signor in  conseauence  of  the  assig- 
nee's breaches  of  covenant. /rf.  ibul. 

5.  By  lease  and  release  of  June,  1 750, 
and  a  common  recovery  suffered  in 
pursuance  thereof,  C  and  H.  R. 
settled  certain  freehold  estates  to 
such  uses  as  C,  It.  R.  and  D.  his 
wife,  and  M,  R.  should  appoint, 
and  in  default  of  such  appointm^t, 
as  to  part,  to  the  use  of  Ci  for  me, 
and  as  to  the  residue,  to  the  use  of 
If,  R.  in  fee.  By  lease  and  re- 
lease of  October.  1751,  the  latter 
made  between  A.  and  B.,  of  the 
first  part ;  C,  H*  R*  and  D.  his 
wife,  and  M,  R..  of  the  second 
pan ;  and  W.  M..  J.  L,  R,  W.. 
aod.P*  YF.,  of  thethiidpar^;  C, 
H,  R»  and  I>.  his  wife,  and  ilf.  R. 
did  grQTfU,  bargain,  sell,  release. 
CQ^firm^  direct,  limits  and  c^ppovfU^ 
to  W,  AT.,  J.  X„  R.  W..  and  P. 
W*.  .  in  their  actual  possession' 
being,  the  same  estates,  to  hold  to 
them  in  6e,  for  several  uses  there 
set  forth : — Held,  that  by  those 
deeds  the  legal  fee  in  the  estates  so 
settled,  did  not  vest  in  W.  AT., 
/.  X.,  R.  W..  ^ud  P.  MT.  Wynne 
V.  Griffith.  T.  7  G.  4.  470 

6.  If  a  lessor,  during  the  term,  cuts 
down  trees  growing  upon  the  de- 
miaed  pieiniii^,  which  aie  fit  only 


for  firewood,  and  the  lessee  takes 
them  away,  trespass  will  not  he 
against  the  lessee,  at  the  suit  either 
of  the  lessor  or  his  vendee.  Chan'- 
nou  V.  Patch,  T.  7  G.  4.  page  651 

7.  An  exception  in  a  lease  of  lands 
in  Dorsetshire,  of  '*  dl  timber  trees 
and  other  trees,  but  not  the  annual 
fruit  thereof,*'  does  not  include 
apple  trees.  BuUen  v.  Denning. 
T.  7  G.  4.  657 

8.  Proviso  in  a  lease,  <'  that  if  lessee 
committed  waste,  to  the  amount  of 
10s.,  lessor  might  re-enter.''  Lessee 
pulled  down  buildings,  worth  10/., 
and  substituted  others  of  a  differ- 
ent nature.  In  ejectment  for  a 
forfeiture: — Held»  that  **  waste**  in 
the  proviso  meant  such  waste  as 

.  must  produce  an  injury  to  the  le- 
version ;  and  that  it  should  have 
been  left  to  the  jury,  in  express 
terms,  whether  such  waste,  to  the 
amount  of  10s.  )iad  been  commit- 
ted. Doey.  Bokd.  T.  1  G.  4.  738 

LIMITATIONS. 

See  Case,  Actiok  on  tiie. — Ec- 
clesiastical Jurisdiction. 

Where  a  promissory  note  ^as  made 
payable  "  two  years  after  demand :" 
— Heldy  that  the  Slatute'of'Xi- 
mitations  did  not  begin  to  run  \ml(j\ 
the  two  years  after  dema];)d  ha4 
elapsed.     Thorpe  v.  Coombe.  T^^ 
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LORD'S  DAY, 
See  SuNDAt. 

MANOR. 
See  Copyhold. 
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A  lord  of  a  raanor>  fMry.  in  respect 
of  his  right  of  soil  in  the  commo^-' 

^  able  waste  lands  of  his  <»Wn  nlUMff, 
have  a  right  to  tufn  bis  ov^n' tattle' 
on  the  cofnmonable^anfe  lands  of 


NEW  TRIAL. 

another  manor.     Earl  Se/ton  ▼, 
Court,  T.  7  G.  4.  page  741 

MARKET. 
See  Tolls. 

MARRIAGE.  ' 
See  Baron  and  Feme. 

METROPOLIS. 
See  Paving,  1,  2. 

MIDDLESEX. 
See  Costs,  2. 

MINES. 
See  Poor  Rate,  4. 

MISDEMEANOR. 

See  New  Trial, 

The  Court  cannot  compel  a  prose- 
cutor to  pay  the  expense  of  bring- 
ing a  defendant  in  custody  up  to  re- 
ceive judgment  for  a  misdemeanor ; 
but  if  the  defendant  is  too  poor  to 
come  at  his  own  expense,  they 
will  pass  judgment  upon  him.  in  his 
absence.     Rex  v.  Boltz,  E.  7  G.  4. 

65 
MORTGAGOR, 

See  Evidence. 

NEW  TRIAL. 
See  Costs,  3. — Peejurt. 

1. 'Where  a  defendant,  convicted  of  a 
tnisdemeanor  at  the  assizes,  was 
con^mitted  to  the  county  gaol  to 
abide  the  judgment  of  this  Court, 
and  was  detained  for  no  other 
cause,  the  CoUrt,  on  a  suggestion  of 
his  inability  to  pay  the  expense  of 
bringing  himself  up,  allowed  a 
motion  for  a  new  trial  to  be  made 
without  bis  personal  attendance! 
Bex  ▼.  Boltz,  E,  7  O.  4.  65 

2.  Where,  on  an  issue  directed  by  the 
Lord  Chancellor,  to  be  tried  at  law, 
points  of  law  were  reserved  for 
consideration,  the  motion  for  a 
new  trial,  with  a  view  to  have  the 
points  discussed,  most  be  made  in 
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Chancery  and  not  in  the  King's 
Bench.  Stwe  v.  Marsh,E.7  G.  4. 71 

NONSUIT. 

Judgment,  as  in  case  of  a  nonsuit, 
may  be  obtained  in  Banc,  by  one 
of  several  joint  defendants,  if  the 
plaintiff  neglects  to  proceed  to  trial 
pursuant  to  notice.  Jones  v.  Gib' 
son,  T,  1  G.  4.  592 

NOTICE  OF  BAIL. 

See  Practice,  7,  8. 

OFFICE. 

See  CoaroRATiON,  2. 

OFFICER. 
See  Sheriff's  Officbe. 

OUTLAWRY. 
Fraudulently  and  covinously  depart- 
ing the  realm  bejbre  the  awarding  of 
an  exigi  facias,  in  order  to  defeat  a 
plaintiff  of  the  means  of  recovering 
a  just  debt,  and  to  avoid  an  out- 
lawry, does  not  preclude  the  de- 
fendant (on  error)  from  reversing 
the  outlawry,  if  he  was,  in  fact, 
beyond  sea,  at  the  time  o/*  the  ex- 
igentf  and  from  thence  until  after 
the  time  of  the  outlawry.  Bryan 
V.  Wagstaff,  E.  7  G.  4.  208 

OVERSEERS. 
A  pauper  met  with  an  accident  in  (he 
parish  of  A,,  and  was  wrongfully 
removed  [but  with  her  own  con- 
sent] to  the  parish  of  B.,  to  which 
she  belonged: — Held,  that  being 
casual  poor  in  il.,  the  overseers  of 
that  parish  were  liable  (without  an 
express  promise)  to  pay  the  expense 
of  her  cure  in  the  parish  of  B.  Tom- 
linson  v.  Bentall,   7'.  7  G.  4.  493 

PAPER  BOOK. 
See  Practice,  14. 

PARDON. 

^e  COPYHOJ^D. 

PARLIAMENT. 
See  Charter. 

3e 
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PERJURY. 


PLEADING. 


PAVING. 

1 .  The  Metropolitan  Paving  Act,  57 
Geo.  3,  c.  (19,  8. 135,  prevents  the 

,  removal  into  the  superior  courts,  of 
*' any  rate,  proceeding,  conviction, 
order,  matter,  or  thing."^  Held, 
that  a  case  granted  by  the  ses- 
sions for  the  opinion  6i  the  King's 
Bench,  upon  the  affinnanoe  of  a 
conviction  under  the  act,  was  a 
thing  within  the  meaning  of  s.  135, 
and  could  not  be  removed  by 
certioiari.  Rex  v.  Justices  if 
Middlesex f  E,  7  Q.  4.'     jtage  117 

2.  A  paving  act  cmpowefed  eommis- 
sioners  to  sue  in  the  name  of  their 
clerk,  for  any  sums  due  from  cer- 
tain persons  dierein  named,  or  any 
other  person  or  persons,  payable  bv 
virtue  of  that  act ;  ftna  enacted, 
that  a  any  treasurer,  collector, 
officer,  of  other  ^person,  appointed 
by  the   commissioners  to  collect 

'  money,   should  become  bankrupt 
I  with  money  of  the  eoinraissioners 
im  his  hands,  his*  assignees,  should 
^i(tvf»  th&m6tiey  in  foil,  in  preference 
to  all  other  debts^  except  debte  to 
»(the  'King: — Held,  that  the  com- 
oissioners  toight  sue  in  the  Aame 
oi  tbeir  detk,  the  assignees  of  their 
^banker,  to  recover  the  ^amount  of 
itbeir  money  in  his  haods  ai  the 
;.time  of  his  bankruptcy ;  thougk  he 
>   bad  leceived  from  the  commission- 
.  ers  no  written  appointment  as  their 
>,  banker.     Frost  v.  BofloMd,  T.  7 
>..  0.4.  384 

3«  If,  under  the  Metropolitan  Paving 
i    Act,  67. Geo,  3,  c.  29,  s.  Sl^  ban- 
kers   receive    money  on  account 
of  the  commissioners,  and  become 
'.  ibanknipts  with  such  money  in  their 
..  hands,  their,  assignees  are  liable  to 
Miefund  the  fall  amount:  and  this 
\i,  lextends  to  the  proceeds  of  Exche- 
•:   quel  bills  belonging  to  the  com- 
>  massioners,  but  s^d  by  the  bankers. 
^:  Dougan  v.  fioUand,  T.  7  0.  4. 

435 
PERJURY. 
iSiee  Slamdek^  '. 


At  Nisi  Prius,  the  Jiidgd  refused  to 
try  an  indictment  for  perjury,  'on 
the  ground  of.tbe  gross  imperfec- 
tion of  the  record ;  and  the  oefend- 
ant  being  again  indicted  for  the 
same  cause,  was  found  guilty,  but 
obtained  a  riew  trial  in  the  King's 
Bench.  Instead  of  takhig  down 
the  old  record  again,  the  prosecutor 
preferred  a  third  indictment,  and 
removed  it  into  this  Court:-^Held, 
that  the  defendant  was  not  entitled 
to  have  the  proceedings,  stayed, 
mtil  the  costs  of  the  former  pro- 
ceedings were  paid  by  the  prosecu- 
tor. 22fl»v.  Tremame,  T.  7  0. 4.  90 

PLEADING. 

&e  Variance,  1,2. 

1.  Trespass  against  a  bailiff,  for 
breaking  and  entering  plaintiff's 
dwelliii^oose,  and  there  remain- 
ing until  plaintiff  paid  defendant  a 
sum  of  money.  Picay  thai  defend- 
ant entered  under  a  writ  of  fi.,fa.' 
and  wanant  thereon. directing  him 
to  levy.  .Replic9tioii»  >that  bdfore 
the  writ* and  wanaat  weie.fuUy/ex- 
ecuted,  defendaaij  exaotcd  -more 
tfaaD  die  sum  he>  was*  entided  to 
levy: — ^Held,  thattke  repitedon 
allied  no  foots  eooidtating  der 
fendai^a  tre^msstr  ab  mitio,r4Li;d 
was  i  thenefolce   bad  on  dfanwrrer. 

.   Shorkmd  v.  GofHtt^  T^  7  0.4.  £57 

2.  Deolaration  in  4ievenaiil  ^tgainst 
.  theaaiigneeof  a  leaae><fup  pon«re- 

C'r«  thai  all  the  loteieM  of  A.^  the 
.  lee,  oama  to  defendai^,  hti  as- 
^igonienty  and  t^at  afterwsraB  the 
psmises  were  out  of  lepain-  .Plea 

'  m  bar,  that,  defendantiwastat  one 
time  possessed  of  onOf^izth/ofithe 
premises,  as  tenant  ki  common  with 
Jl.,  C.>  and  Z>.;  and  at. another 
time  of  one  third*  aii  teaaaH  in 

,  common  with  •&  aad  JDj  ;  aid/that 
no  greater  i«ltrtet>  iQ«ithq  poeniisea 
eiver.iO|imaitO'  defendant*  tby  as^gn- 
ment.  •  Ob  demurrer  :-^HeU;  that 

.  the  plea  was  bad,- both  in? form  and 
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svbtUince.     Meroeron  v.  Dowsan, 
T.  7  G.  4.  page  264 

POOR' 

See   t>V£R8e£RS. — Poor    Rate. — 

l^ETTLEMENT. 

POOR  RATE. 

1 .  Fixing  pipes  in  the  ground  for  the 
.  conTeynnce  of  gas,  \o  light  a  town, 

ia  a  rateable  occupation  of  land, 
within  the  meaning  of  43  EUz.f 
.  c«»2,  and  the  occnpiers  are  rateable 
to  the  extent  of  the  increased  value 
of  the  land  so  nsed^  as  long  as  tl  is 
applied  to  the  purposes  of  a  pipe- 
vffsj.  Rex  V.  JBrighiim  Oa$  Cam" 
pamy,  T.  7  O.  4.  308 

2.  The  Birmingham  and  Worcester 
Canal  Act,  3}  Geo*  3»  directed 
that  the  Company  should  be  rated 
in  respect  of  mir  lands  in  the 
samei  proportion  as  other'  lands 
lying  ncai>  the  sameshouldlK  rated, 
t*  And  as  die  same  lands  would  be 
tratenble,  in  case  the  same  were  the 
property    of   indffiduals  in  dieir 

>  nat««al   capaeityi'*      By  another 

>  net,  '88  Gea**^^  the  like  provision 
.  waii'-made  as  to  the  Company's 
'  •  <mtesibllity,«only'^mittfag  the  latter 
^)  ¥RoMsy  >'^  and  as  the  same  lands :" 
"-^Hc^d,  that  the  Company  Mtere 
.  iliiMe'Soiibo 'fated  tor  their  lakids, 
i'i'iftc»y  >only-  at    the   saSM    vdue 

*ns<other  adjacent  landss  and  'not 
»  teeofdingVto  the  impioTed  t^ue 
1  ^  ( idemedf^m  the  tend  beingtm^A  for 
''thepnrpoaasof  aeanal.  Rex  v.  St, 
<:  P4te*,  W€frceet0f\  f.  7  0.  4.  331 
3i  The  grahiee  bf  a  lighl^house  was 
"'iaifaesMd  in  a  pobr  rate  for  *'  the 
•  lU;fht>hoii8e,'wim  the  duties  or  con- 
Mi '  tribttlion  movies  in  respect  of  ships, 
...  boysy  'and'  barks,  passing  by  the 
ii:«flroe.'^i>)lie' ^ccnpied  uie'%ht 
^  :hoiae;  hod  mkintained  *  a  light 
'<'  tUsme:/  by  4&eans  of  a  servant, 
>f.<'wUbhi  the  Iporish ;  bat  tlie  duties 
'  •^iwess)  pakl>*  atid  the  Hghtiued,  by 
,^BtB  vsnipsv'out'of  the<  parish  : — 
iHWjlthat'tbed4tic8  formed  no 
i  part  of  tfaeivalu6>Qf  the  light  house, 


I' 


and  were  not  rateable.      Rex  v. 
Cokey  T.  7  O.  4.  page  666 

4.  An  engine  erected  and  used  by 
the  owner  and  occupier  of  an  iron- 
stone  mine,  solely  for  the  purpose 
of  drawing  water  from  the  mine, 
is  parcel  of  the  mine  itself,  and 
not  rateable  to  the  poor.  Rex  v. 
BilstoH,  T.  7  G.  4.  744 

POUNDAGE. 
See  Shebcff's  OFFiCEa.'  > 

PRACTICE.      :      ,, 
See  ABBiTftATiow.'-'-CooNOVfi;. — 

BjBCTtlEliT,— MjS«EMEANO(H»— 

New  Trial,  .K  2.-^Nons wsl— 
Outlaw  a Y.-*rPEltjuii Y..-t-Si«E- 

\.  'AplaiMff  bsing  non8uitedi,t>was 

•  takto  m  exeoution  bythe  dtefendant 

for  th^  cosUf  wd  ^ilst  iftioidku- 

'  tioirbip^ghta(m»lh€T>aotionllbv!the 

isame-caulw,  and  the  (Dourt  nsAtsed 

so  staf  liiither'i^»oceed<iigs*in4he 

second,  wnt^the*<Costei  of  the  #rst 

^'(action  were  I  paid.'  -.Bsonsfii^  Ro- 

•    MiSi  £1  ^G.  4f  (     •   •'    ■•'!■■  42 

3«  Whe>e  anaffidiuAtansMreld  a  mie 

siisi  tfbr  setting^ aside' prooeedwgs 

for  irr0gulaniy,with<easis,  but  was 

<    wnttenin  a  ersmvped and skivenly 

'haml,lhe  Comri  on  that  ground  re- 

'  filalid'ti)  grant  thfecdstsr  of  the  ap- 

'  pHcsition.    Bane  v.  /o*ie«,  B.  7 

■     Cl.'4.  •         ••••!■  .    ••    t:  114 

3.  B]Flho  pfactice'Df  this  Courts  a 
plaintiff  cannot  declare   de  btene 

-  «esse  ttobh'  no A-'li^iMile 'process  re- 

lumkble  the  loiigenffiNilteXfQfkk  of 

^thc'term;    'Wileen  v.  George^  E.  7 

r'G.4.  •  '  •        135 

4<  Where  ^  time  for  justifying' bail 

eKpiiedon'th&  7ih,'attd  wne^  was 

':gi»en  tiH  the  9th  /*«6rtiary,itO'add 

^aadjastify  other  bail, ^nnd'on>  that 

'  day  ifae  defendant  was  ronderod  in 
discharge  of  his  bdil,"  said 'notice 
thereof  was  given  bn  the  same  ^day 
to  the  plaintiff: — Held,  that  the 
sheriff  was  liable  la  be  attached  on 
the  10th,  if  the  pkiintiff  had  lost  a 
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trial  for  the   sittings  after -term. 
Water  house  v*  Eames,  E,7  G,  A. 

page  137 

5.  A  regular  attachment  agaiost  the 
sheriff  shall  not  stand  as  asecuQty, 
unless  the  plaintiff  has  lost  a  trial 
within  the  temty  nor  where  the  de- 
fendant has  been  rendered  before 
the  last  day  pf  term.     Id.        ibid. 

6.  An  affidavit  in  support  of  a  motion 
for  setting  aside  an  attachment 
against  the  sheriff,  may  be  entitled, 
"  The  King  v.  The  Sheriff  of  Mid- 
dlesex" without  naming  the  cause 
in  which  the  attachment  has-been 
obtained.  Penning  v.  Holly oak^ 
E.  1  O.  4.  149 

7.  Parol  notice  of  exception  to  bail  is 
not  sufficient ;  *  it  must  be  written, 

'  and  also  entered,  in  the  iilazer's 
book,  before  the  sheriff  can  be  at- 
tached.    Id.  ibid. 

8.  It  seems  that  the  defendant's  at- 
torney may  give  notice  of  justifica- 
tion of  bail  put  in  by  the  sheriff, 
provided  the  exception  has  been 
properly  entered.     Id.  ibid. 

9.  The  affidavit  in  support  of  a  rule 
to  discharge  the  defendant  out  of 
custody,  upon  the  ground  that  the 
writ  described  him  by  the  initial 
of  his  christian  name  only,  must  set 
out  the  defendant's  (Christian  name 
at  full  length  in  the  title.  Shaw  v. 
Robinson,  T.  1  G.  A.    .  423 

10.  Applications  to  set  aside  process 
issued  in  vacation,  must  be  made 
within  the  first  four  days  of  term, 
for  mere  technical  objections.  Steele 
V.  Morgan,  T.  7  G.  4.  450 1 

1 1^  Where  a  defendant  had  entered  a 
cause  in  the  Marshal's  book,  with  a 
mark  of  ne  recipiatur ;  and  the 
plaintiff  brought  the  cause  on  to 
trial  on  such  entry,  as  an  undefend- 
ed cause,  and  obtained  a  verdict, 
the  Court  set  aside  the  verdict  for 
irregularity.  H^q/son  v.  Gowar^ 
T.  7  a.  4.  *"   456 

12.  Where  the  return  to  »  writ  of  la- 
titat stated  that  the  defendant, 
upon  being  arrested  in  his  own 


house,  was  confined  to  liis  bed  by  - 
illness,  and  could  not  be  ren^oved 
without  danger  to  his  life,  and  so 
continued  ill  at  and  after  the  return 
of  the  writ,  and  for  such  cause  the 
custody  of  the  defendant  was  relin- 
quished ;  the  Court  refuted  to  grant 
an  attachment  ag^nst  the  sheriff, 

•  and  allowed  him  to  amend  his  re-   ' ' 
tarn  Upon  paymtnt  of  costs.  Baker 

•  V.  Davenport^  T.  7  G.  4.  ftage  606^     • 

13.  Where  a  summons  for  a  better 
.  particular  of  plaintiff 'sdemand ,  was 

served  four  days  before  defendants  • 
time  for  pleading  was  out,  and  the 
plaintiff  had  neglected  to  give  <e 
better  parUcuIar,  which  rendered  it 
necessary  to  take  out  a  second  and 
a  third  summons^  which  last  was 
attended  and  diuharged,  and  in  the 
mean  rime,  the  defendant's  time  for 
pleading  had  expired,  and  there- 
fore the  plaintiff  signed  judgment 
for  want  of  a  plea,  and  to(^  out 
execution  : — Held,  that  the  plain-- 
tiff's  proceedings  were  irregular; 
Glover  v.   Whatnwre,  T.  T  G.  4. 

607 

14.  By  the  practice  of  this  Court,  on 
a  general  demurrer  to  a  plea  of  nil 
debet,  in  an  action  upon  a  bond, 
the  paper  book  may  be  made  up 
andtdelivered  by  the  plaintiff's  at- 
torney to  the  opposite  attorney,  and 
need  not  be  filed  with  the  clerk  of 
the  papers.  Herbert  v.  Taylor^ 
T.  7  G.  4.  609 

PRINCIPAL  AND  AGENT. 

iSfee  Authority. 

PRISONER. 
See  Embezzlement. 

PROHIBITION. 

See    Ecclesiastical   Jurisdic- 
tion.— Error. 

PROMISSORY  NOTE. 

See  Administration,— Assumpsit. 
— Limitations,  Statute  of. 


REPLEVIN. 


SETTLEMENT. 
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Where  the  maker  of  a  promissory 
note,'  payable  twelve  months  after 
notice,  with  interest;  «•  for  value 
received,"  became  biankrupt  before 
notice  had  been  given : — Held,that 
the  note  was  within  the  7  (ho,  1 , 
c.  3 J ,  and  proveable  under  his  com- 
mission. Clayton  v.  Oosling,  E. 
7G.  4.  page  no 

pupviso. 

See  Lease.. 

QUO  WARRANTa. 
See  CoKPORA!£i(^. — Costs,  4. 

RECTOR. 
See  Highway. 

REGISTER. 
See  Settlement  by  Birth. 

REPLEVIN. 
^-     See  Variakce. 

L  The  condition  of  a  replevin  bond 
for  prosecuting  the  plaint  **  with 
effect,"inean8  prosecuting  it "  with 
success  ;'*  and,  therefore,  if  a  plain- 
tiff in  replevin  fails,  the  bond  is 
broken,  and  the  defendant  is  not 
restrained  from  suing  on  the  bond, 
though  he  omits  to  sue  out  a  writ 
de  retomo  hahendo,  and  cause 
elongata  to  be  returned  thereon. 

'    Perreaa  v.  Sevan,  E.  1  G.  4.     72 

2.  If  the  defendant  in  replevin  elects 
to  proceed  on  the  statute,  17  C.  2, 
c.  If  he  is  not  confined  to  his  execu- 
tion under  that  statute,  but  may 
Sue  the  sureties  on  the  replevin 
bond,  or  the  sheriff  in  an  action  on 
the  cas^,  for  negligence  in  losing 
the  bond.     Id.  ibid. 

3.  In  replevin  for  taking  a. stranger's 
cattle' for  rent  in  arrear,  a  plea,  that 
the  cattle  '*  were  not  levant  and 
couchant  in  the  close  in  which, 
&c./'  is  bad  on  demurrer,  for  not 
shewing  the  circumstances  under 
which  the. cattle  came  upon  the 
close,  so  as  to  entitle  them  to  be 
privileged  from  distress.  Jones  v. 
Powell,  T.l  G.  4.  416 


SCOTLAND. 

A  child  bom  in  Scotland,  before  mar- 
riagCy  of  parents  domiciled  \there, 
and  who  afterwards  marry  there, 
cannot  inherit  lands  in  England,  . 
\Doe  dem.  Birtwhistle  v.  Vardill, 
E.  7  G.  4.    '  page  185 

SESSIONS. 

i&tf  Justices,  2.-'Pavifo.-Tba»s- 

.  portation. 

SET-OFF. 

ii.,  a  creditor  of  B.,  agrees  to  receive 
his  debt  by  instalments,  of  which  C. 
guarantees  the  payment.  B.,  at 
the  same  time,  contracts  to  sell,  to 
il.  a  quantity  of  bark,  and  delivers 
a  part,  which  A,  never  returns, 
and  the^  fails  in  his  contract. 
One.  day  affer  the  first  instaim^nt 
becomes  due,  C.  remits  the  amount, 
less  the  price  of  the  bark  delivered, 

..  to  4.,  partly  in  bjlls,  and  paitly  in 
bank  notes ;  the  receipt  of  which 
A.  acknowledges,  and  promises  to 
carry  to  tlie  cjredit  of  fi.'s  account. 
In  an  action  by  A.,  against  B.,  for 
the  amount  of  the  first  instalment : 
— Held,  first,  that  B.  was  entitled 
to  set  ofi*  the  value  of  the  bark  de- 
liveied  against  il.'s  demand ;  and, 
second,  that  though  A.  was  not 

^  bound  to  accept  the  remittance, 
yet,  having  accepted  it,  he  had 
waived  all  objection  to  it,  and 
could  not  maintain  the  action. 
Shipton  V.   Casson,   E,  7   G.  4. 

130 

SETTLEMENT,  by  Birth. 

The  register  of  baptism  is  not,  aloiM^ 
sufficient  evidence  of  the  place  of 
a  person's  birth.  Rex  v.  North 
Petherton,  T.  7  G.  4.  325 

.     SETTLEMENT,  by  Estate. 

Where  a  pauper  contracted  by  parol 
.for  the  purchase  of  a  cottage  and 
.garfen,  at  the  price  of  40/.,  and 
having  paid  30/.  on  account,  was 
let  into  possession  without  a  con- 
veyance; and  after  remaining  in 
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possesaion  for  twelve  tnonths  u 
^sold  the  premises  for  tlieUkc 
sum  of  40/.,  and  having  given  up 
possessioD,  paid  the  original  vendor 
the  10/.  owmg^upon  the  purchase: 
— ^^Held,  that  the  pauper  did  not 
gain  a  settlement  by  the  purchase 
of  an  estate  or  interest  under  6  Geo, 
I,  c.  7,  s.  5.  Rex  v.  llanlilio 
Orouettaett,  T.  7  G.  4.  page  320 

SETTI^MENT,  by  Hiring  and 

Service. 

Hinng  fi»  a  yeai,  with  a  stipulation 

on  the  part  of  the  serrant,  conient- 

«d  tp  bj  tbe  ma«t«r,  that  Uie  former 

■hall  bare  «  during  the  jwu,  two 

.or  three  days  to  see  her  frieDda,"  U 

an  exceptive  hiring,  imd  service 

.under  it  guna  no  settlement.    Rex 

.  V.  teamingfoit  Prion,  T.  7  G.  4. 

239 

„     SHERIFF, 

&■  OZVZKAL  RubE.'^PftAeTICB  3, 

4,   12. —  Shzkiff'b  Offjceb. — 

VAIllilBCB,J,3i    ' 

Where,  in -an  actioQ'fbra  false  re- 
turn to  a  fi.  fiL,  the  aheriff  (who 
was  not  indemnified)  proved  that 
the  goods  of  the  debtor  were  ab- 
Borl^  by  -a  prior  execution  :— 
Held,  that  the  [JainUff  might  give 
evidence  to  shew  that  the  prior 
extoltion  was  concocted  in  fraud, 
it  appeating  that  the  iheriff  had 
paid  over  the  money,,  in  defiance 
of  notice  to  retain  the  proceeds  in 
his  hands  until  (he  first  execution 
was  set  aside :  und,  consequently, 
that  the  sheriff  was  liable  for  bis 
misGOMliiat,  ia  lending  himsdf  to 
the  other  partj.  WanmoUy.  Youmg, 
T.ia.A,  442 

OFFICER. 
It  beriff'fl  officer  for 

work  and  labour 

rs  wriU: — Held, 
,  rohibitioD   in  the 

S,  c.  9,  against  a 
,.  ajtiag  more  than 

miarrt:Bt,,jii(^- 


STATUTES. 

fined  to  the  fees  to  be  taken  of  the 
party  arretted,  and  does  not  ex- 
tend to  restrain  the  officer  from 
suing  for  a  reason^le  compensa- 
tion fiir  work  and  labour  at  the 
hands  of  the  party  by  whom  he  is 
employed.  Second,  that  a  sheriff's 
officer,  expressly  employed  by  an 
attorney  to  execute  process,  may 
mainUu)  an  action  against  the  lat- 
ter for  such  fees,  Ac,  as  are  usual- 
ly allowed  on  the  Uxatiou  of  costs 
OT  the  coaiae  and  practice  of  the 
Court,  and  ia  not  bound  to  res<^ 
tothaclientsofthe  attorney;  and, 
third,  that  Ibe  officer  may  sue  for 
the  sheriff's  poundage  upon  levies, 
where  he  ia  accountable  over  to  the 
Aeriff.  Foiter  v.  Blakelock,  E. 
7  0. 4.  poffe49 

SLANDER^ 
The  words ;  "  fl.'«  oath  ought  not  to 
be  token,  for  he  has  been  afor- 
Bwom  man,  au4  I  can  .bring  people 
10  {Hwre  it :  and  they  that  know 
him,  will  not  sit  in  the  jury  box 
with  him  ;"  are  not  actionable,  per 
«■  BmU  y.  Weedw.  El  7  0. 4.  140 

SMUGGLING; 
See  COMHITMBMT. 

STAMP. 

See  ExzcuTOB. 

STATUTES    CITED    OR    COM 
MENTED    ON. 

Henry  6. 
9.     Sheriff's  Officer.  49 

Elizabeth. 
8.  ■  Costa.  ?26 

8.     Error.  '  5S7 

7.     Replevin.  72 

3.  s.  17.     Frauds.    59,  611, 
7.     Sunday.    '  204 

WiaioM-X 
■  c.  11,  3.8.     Watrantof 

Altqniey.  424' 


TOLLS. 


VARIANCE. 


781 


7.  c.  31. 
9.C.    7. 


George  1. 

Bankrupt 
Poor. 

Qeorge  2. 


page  110 
320 


2.  c.  23.  s.  23.  *  Attorney.  589 
4.  c2L     Alien.  593 

14.  c.  17.     Nonsuil.  592 

23.  c.  33.  8.   19.      Middlesex 

County  Court.  155 

George  3. 

8.  c.  38.     Birmingham  Canal  680 

13.  c.  78.     Highway  733 

23:c.  92.    Birmingham  Canal  680 

24.  c.  4.  Birmingham  Canal  680 
27.  c44.  Ckigy  Prohibition  179 
39.  c.  85.  Embeszlement  512 
41 «  c.  109.  Inclosore  999 
48.  c.  123.  Insolvent  58 

57.  c.  29.     Metropolitan  Paving 

117,435 

58.  c.  19.    Birmingfaam  Canal    680 
58.  c.  37.    Brighton  Gas  Com- 
pany 308 

59»  c.  12.  s.  17.  ChsTchwardenB   43 

George  4. 

3.  c.  39.  Warrant  of  Attorney  424 
6.  c.  16.  8.  108.  Bankrupt  159 
108  8.--^  Smnggling       115 

SUMMONS. 
See  Justices,  3 — Practice,  13. 

SUNDAY.^ 

See  Ejectment. 

The  sUtute  29  Car.  2,  c.  7,  <^  fior  the 
better  observatipn  of  the  Lord's- 
day,"  applies  to  private  as  well  as 
public  conduct ;  therefore,  a  horse-' 
dealer  c^nikoi  maintain  an  action 
upon  a  private  contract  for  the 
sale  and  warranty  of  a  horse,  if 
made  on  a  Sunday,  Funnell  v. 
Eidler,  E.  7  G.  4.  204 

TITHES.  ' 
See  HiGHW4.T. 

TOLLS. 

Set  CORPOBATIOK. 

The  grantee  of  a  market  cannot  main- 


tain an  action  against  an  individual 
for  selling  goods  without  the  market, 
and  thereby  defrauding  him  of  the 
toil;  without  shewing  that  he  has 
apprc^ated  the  whole  of  the  mar- 
ket sfMBu^e,  or,  80  much  of  it  as  the 
public  convenience  requires,  to  the 
purposes  for  which  the  market  was 
granted.  Prinee-  v.  Lewis,  E»  7 
G.  4  page  121 

TRANSPORTATION. 
See  Felony. 

1.  A  judgment  of  transportation  for 
fourteen  years,  if  bad  ror  excess,  is 
bad  in  toto;  and  cannot  operate 
as  a  good  judgment  of  transporta- 
tion for  seven  years.  Rex  v.  ElUs, 
E.  7  0.  4.  173 

2.  Where  a  court  of  quarter  sessions 
have  passed  an  «rr(m£»tt«  judgfaient 
of  transportation,  this  Court  will 
not  send  it  back  10  be  amended, 
but  will  reverse  it>  OD  writ  of  error. 
Id.  ibU. 

TREES.     . 

See  LbasBi  'i^    • 

TRlESP'ASS.' 
See  Lease  -  Pleading. 

TRUSTEES, 
j&n  Baron  aki>  Feme. 

USE  AND  OCCUPATION. 

See  LANi^LoaD  iiHi>  Tkkakt  — 
Lease,    2. 

useb: 

See  C5oi»Yito!tt>E*: 

VARIANCE. 

,1.  In  an  action  on  the  oaM>  agtanst  a 
,  sheriff  for*  «egHgence  lin  losing  a 
replevin  bond,  given  by  a* party  for 
prosecuting  hi^  inH  jv^^A^^&ct  in 
the  county  court;  the  declaration^ 
averred  that  the  plaint  had  been 
removed  out  of  "  the  county  court 
of  the  sairf  sheriff,**  by  re-fa-lo,  &c. ; 
tind  it  appearing  that  kl  the  time 
of  the  removal,  the  sheriff  who  had 
taken  the  replevin  bond,  was  out 
of  office  :-^Held,  no  variance,  an<l 
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'  that  the  word  ''  said*'  might  be 
rejteted  as  surplvisage.  P^rredu  %, 
Bevanj  E,  7  G.  4.  pQge  72 

%.  Declaration  in  case,  for  a  false 
return  to. a  writ  of  fi«  fa.,  stated 
*^liiat  plaintiff  by  the  judgment  of 
the  Court  recoyered  39/.  10^,  ad- 
judged to  him  for  bis  damages  by 
him  sustained,  as  well  by  occasion 
of  the  not  performing  several  pro- 
mises,  as  for  his  costs,*'  &c. ;  con- 
cluding with. a  prout  patet  per  re- 
cordum.  Upon  productipn  of  the 
judgment  it  appeared,  that  a  remit- 
titur had  been  entered  as  to  all  the 
counts  in  the  declaration  .except 
the  first,  and  that  the  damages 
were  awarded  for  the  not  perform- 
ing the  promise  in  that  count  men- 
tioned only: — Held,  a  fatal  vari- 
ance. Edwards  v,  Lucas,  E.  7  O, 
4.  98 

3.  Where  baron  and  feme  declared 
with  A.  jointly  upon  an  agreement 
to  demise  lands  to  B.,  upon  cettain 
considerations  thereunto  moving, 
and  averring  the  promises  to  the 
threey  and  it  appeared  in  evidence 
th^t  the  agreement  was  entered 
int6  by  an  agent,  for  and  on  behalf 
of  the  wife,  and  A»  only : — Held, 
a  fatal  variance,  though  .the  hus- 
band had  received  rent  from  the 
tenant,  subsequent  to  the  date  of 
*  the  agreement.  Saunderson  v. 
Griffiths  T.  7  0. 4.  643 

4.  Count  in  the  same  declaration 
averring  that  the  defendant  was 
tenant  to  the  three  plaintiffs,  and 
had  agreed  to  farm  the  lands  in  a 
husband-like  manner,  and  it  ap-. 
pearing  that  the  demise  was  only 
by  two,  and  that  the  agreement 
was  also,  to  keep  the  land  con- 
stantly in  grass : — Held,  fatal  va- 
riances.    Id.  ibid. 

VENDOR  AND  PURCHASER.   ^ 

See   Excise.  —  Frauds,  Statute 
OF,  1,  2,  3,  4. 


WARRANT. 
See  Commitment. — Justices. 


WARRANT  OF  ATTORNEY. 
See  Bond. — Cognovit. 

WASTE.  * 
See  Lease,  8. 

WAY. 

• 

A  public  footway  passed  over  a  com- 
mon, into  and  across  a  farm-yard, 
into  a  public  highway.  A  local 
act  for  enclosing  the  common,  em- 
powered commissioners  to  stop  up 
Sads  over  it,  provided  that  they 
ould  not  stop  up  any  old  road 
leading  over  other  land  not  to  be 
inclosed,  without  the  concurrence 
.  of  two. magistrates.  The  commis- 
sioners stopped  up  the  public  foot- 
way over  the  farm  yard,  without 
the  concurrence  of  two  magis- 
trates:— Held,  that  the  public 
right  of  way  over  the  farm-yard 
was  not  extinguished,  for  the  con- 
currence of  two  magistrates  was 
necessary,  under  s.  8,  of  the  Gene- 
ral Inclosure  Act,  41  Geo.  3,  c. 
109^  in  order  to  extinguish  the 
public  right  of  way  over  the  new 
mclosurc,  as  well  as  that  over  the 
old.     Logan  v.  Burton,  T.  7  G.  4. 

|Ki^299 

WILL. 

See  Evidence. 

WITNESS. 
See  Evidence,  1,  3. 

WORDS. 

See  Slander. 

WORK  AND-LAPOUR. 
<S£«  Sheriff's  Officer^ 
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